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6       1 

Truman  Beckwith  v.  George  A.  Howard. 


In  construing  a  covenant  in  a  lease  by  indenture,  the  words  of  the  covenant  are  to  be 
taken,  however  set  down  in  the  instrument,  as  the  words  of  the  party  to  whom  they 
properly  belong,  or  if  properly  belonging  to  both,  as  the  words  of  both;  the  words  of  an 
indenture  being  the  words  of  either  party,  and  not  to  be  taken  most  strongly  against 
the  one  or  beneficially  for  the  other,  as  the  words  of  a  deed-poll  are. 

Under  this  rule,  where  in  the  clause  of  demise  in  the  lease,  following  a  description  of  the 
lot  leased  as  bounded  on  either  side  by  a  gangway,  is  thrown  in  this  sentence, "  the 
said  gangways  are  to  be  kept  open  for  the  benefit  of  the  lot  hereby  leased,  and  also  of 
the  lots  hereunto  adjoining; "  held,  that  this  was  a  covenant  of  the  lessee  as  well  as  of 
the  lessor. 

A  court  of  equity  will,  at  the  suit  of  a  joint  owner  of  the  reversion  of  premises  leased  for 
a  term  of  ninety-five  years,  upon  final  hearing,  perpetually  enjoin  the  lessee,  who  has 
purchased  in  four  fifths  of  the  reversion,  from  building  upon,  or  over,  or  closing  up,  or 
encumbering,  contrary  to  a  stipulation  in  the  lease,  a  private  gangway  laid  out  between, 
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and  for  the  benefit  of  the  demised  premises  and  an  estate  adjoining  owned  by  the  lessee; 
and  this,  without  regard  to  the  use  or  value  for  use  of  the  gangway,  or  to  the  compar- 
ative advantage  to  the  plaintiff  and  disadvantage  to  the  defendant,  consequent  upon  the 
injunction. 

Bill  in  equity  by  the  plaintiff,  a  joint  owner  with  the  de- 
fendant of  the  reversion  of  the  Howard  Block  estate,  so  called, 
situated  on  the  north  side  of  Westminster  Street,  Providence,  to 
restrain  the  defendant,  also  tenant  of  the  same  under  a  lease 
for  ninety-five  years,  from  building  upon  and  closing  up  a  gang- 
way at  the  east  end  of  said  estate,  contrary  to  the  provisions  of 
the  lease. 

The  case  was  heard  upon  bill  and  answer ;  and  from  these  it 
appeared,  that  by  a  sealed  agreement,  entered  into  in  1786,  by 
Nathan  Waterman,  the  then  owner  of  the  estate,  and  Archibald 
Stewart,  the  then  owner  of  the  estate  adjoining  it  on  the  east, 
since  called  the  Museum  estate,  a  twenty  foot  gangway,  run- 
ning from  Westminster  Street  to  the  channel  of  the  Cove,  was 
laid  out  between  the  two  estates ;  thirteen  feet  of  the  width  of 
which  was  taken  from  the  land  of  Waterman,  and  seven  feet 
from  the  land  of  Stewart ;  and  that  by  said  covenant  it  was 
agreed,  that  the  gangway  should  remain  "  free  and  open,  for 
the  common  use  and  benefit  of  them  (the  parties)  and  each  of 
them,  their  respective  heirs  and  assigns  forever;  and  also  for 
the  equal  and  common  use  of  Elisha  Waterman,  Rufus  Water- 
man, and  Richard  Waterman,  brothers  of  the  said  Nathan 
Waterman,  their  respective  heirs  and  assigns  forever;"  the 
said  brothers  Waterman  then  owning  a  large  real  estate  in  that 
vicinity ;  that  though  the  above  agreement  was  not  recorded 
until  November  1,  1853,  the  gangway  was  actually  laid  out 
at  or  about  the  time  of  its  date,  and  has  been  kept  open  ever 
since,  though  now  but  little  used,  and  of  no  value,  as  a  gang- 
way, having  become  a  nuisance  to  the  neighborhood,  from 
the  accumulation  of  filth  in  it  Upon  the  death  of  Nathan 
Waterman  in  1832,  intestate  and  without  issue,  and  the  divis- 
ion of  his  estate  amongst  his  said  brothers  and  heirs  at  law,  his 
Howard  Block  estate  became  vested  in  his  brother,  Richard 
Waterman,  who,  on  the  first  day  of  January,  1847,  leased  the 
same  for  the  term  of  ninety-five  years  to  the  respondent     This 


Digitized  by  VjOOQlC 


MARCH  TERM,  1859. 


Beckwith  v.  Howard. 


lease,  which  was  by  indenture,  and  executed  by  both  parties, 
witnessed  :  "  That  the  said  Richard  Waterman,  for  and  in  con- 
sideration of  the  rents  and  covenants  hereinafter  named  and 
contained,  on  the  part  of  the  said  George  A.  Howard,  his  exec- 
utors, administrators,  or  assigns,  to  be  paid,  kept,  and  performed, 
hath  demised,  leased,  and  to  farm  let,  and  by  these  presents 
doth  demise,  lease,  and  to  farm  let,  unto  him  the  said  George 
A.  Howard,  his  executors,  administrators,  and  assigns,  a  lot 
of  land,  situate  on  the  northerly  side  of  Westminster  Street, 
on  the  west  side  of  the  bridge  in  said  city  of  Providence,  and 
bounded,  southerly,  on  said  Westminster  Street,  sixty-four  feet 
and  six  inches;  westerly,  on  a  gangway  eleven  feet  in  width, 
and  extending  on  said  gangway  from  said  Westminster  Street, 
about  two  hundred  fefet  to  Fulton  Street ;  northerly,  on  said 
street  about  sixty-four  feet  and  six  inches ;  and,  easterly,  on  a 
gangway  about  two  hundred  feet ;  the  said  gangways  are  to  be 
kept  open  for  the  benefit  of  the  lot  hereby  leased,  and  also  of  the 
lots  hereunto  adjoining ;  together  with  two  shares,  or  rights,  in 
the  Rawson  Fountain  Society ;  the  lot  hereby  leased  is  the  lot 
next  west  of  the  *  Stewart  Gangway,'  so  called.  To  have  and 
to  hold,"  &c  The  lease  then  went  on  to  provide,  by  express 
mutual  covenants,  for  an  appraisement  of  the  rent  at  the  end  of 
fifteen  years,  and  at  the  end  of  every  five  years  thereafter  dur- 
ing the  term ;  for  the  payment  of  taxes  and  assessments  by  the 
tenant ;  that  the  buildings  and  improvements  put  and  being 
upon  the  premises  should  be  pledged  as  security  for  the  annual 
rent;  that  in  case  of  rent  in  arrear  six  months,  and  after  demand 
thereof,  the  lessor,  his  heirs  and  assigns  should  have  the  right  to 
reenter  and  terminate  the  lease,  in  which  case,  as  well  as  at  the 
end  of  the  term  by  lapse  of  time,  the  buildings  and  improve- 
ments then  upon  the  premises  should  be  conveyed  to,  and  pur- 
chased by  the  lessor,  his  heirs  and  assigns,  at  their  appraised 
value;  and  the  lease  concluded  with  an  express  covenant  on 
the  part  of  the  lessee  to  pay  rents  and  taxes,  and  at  the  termi- 
nation of  the  lease  peaceably  to  surrender  possession  of  the 
demised  premises.  Upon  the  death  of  Richard  Waterman, 
shortly  after  the  above  lease  was  entered  into,  his  two  sons, 
Stephen  and  Caleb,  and  the  children  of  a  deceased  son,  Nathan, 
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as  representatives  of  their  father,  took,  by  devise,  his  real  prop- 
erty, including  the  Howard  Block  estate,  as  tenants  in  common ; 
and  upon  a  probate  division  of  the  same  amongst  them,  made 
in  1848,  the  reversion  of  the  Howard  Block  estate  became  vested 
in  Stephen  and  Caleb.  The  petition  for  the  division,  signed  by 
all  interested,  described  this  estate  as  "  one  lot  of  land,  in  the 
said  city  of  Providence,  on  the  north  side  of  Westminster 
Street,  adjoining  the  same,  and  measuring  sixty-four  feet  and 
one  half  foot  on  said  street,  and  running  back  two  hundred  feet 
to  Fulton  Street,  and  leased  to  George  A.  Howard,  with  right 
in  the  gangways  adjoining"  By  mesne  conveyances  from  the 
devisees  and  representatives  of  the  devisees  of  Richard  Water- 
man, the  complainant  was,  at  the  filing  of  the  bill,  the  owner  of 
one  fifth,  and  the  respondent,  of  four  fifths,  of  the  reversion 
of  the  Howard  Block  estate,  to  come  into  possession  of  the 
former  upon  the  determination  of  the  above  lease  for  ninety-five 
years  to  the  latter.  The  deeds  of  this  reversion,  executed  to  the 
respondent,  recognized  the  gangway  on  the  east  of  the  estate. 
The  Museum,  or  Stewart  estate,  lying  directly  east  of  the  gang- 
way in  question,  and  the  right  in  the  gangway,  were  purchased 
by  the  late  Gamaliel  L.  Dwight,  Esq.,  in  April,  1851 ;  his  deeds 
having  been  recorded  on  the  22d  day  of  April  of  that  year ;  and 
was  by  Dwight,  on  the  18th  day  of  January,  1854,  conveyed  for 
value  to  the  respondent,  by  deed  of  that  date,  recorded  on  the 
23d  day  of  January,  1854 ;  since  which  it  has  remained  the 
sole  property  of  the  respondent 

The  buildings  on  both  these  adjoining  estates,  the  Water- 
man or  Howard  Block  estate,  leased  to  the  respondent,  and  the 
Stewart  or  Museum  estate,  owned  by  him,  having,  in  November, 
1858,  been  destroyed  by  fire,  the  respondent  proposed  to  build 
a  continuous  building,  covering  the  front  of  both  estates  on 
Westminster  Street,  and  thus  to  close  up  the  twenty  foot  gang- 
way, laid  out  and  existing  as  aforesaid  between  them.  It  was 
to  enjoin  this  closing  up  of  the  gangway  by  the  respondent,  as 
contrary  to  the  stipulation  of  his  lease  of  the  former  estate,  that 
this  bill  was  filed  by  the  complainant  as  entitled  to  one  fifth  of 
the  reversion  thereof. 

T.  A.  Jenckes,  for  the  complainant,  contended,  that  the  agree- 
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ment  of  1786,  laying  out  the  gangway,  if  known  to  the  respon- 
dent, was  binding  upon  him,  though  not  recorded  until  after 
his  lease,  and  after  the  conveyance  of  the  Stewart  or  Museum 
estate  to  his  grantor,  Dwight,  or  by  Dwight  to  him.  The  open 
gangway  was  notice  sufficient  to  him ;  and  if  not,  his  title- 
deeds,  as  reversioner  of  four  fifths  of  the  Waterman  or  Howard 
Block  estate,  as  well  as  his  title-deeds,  as  owner  of  the  Stewart 
or  Museum  estate,  bounded  him  upon,  and  apprised  him  of,  the 
gangway,  and  the  right  to  the  gangway. 

He  also  insisted,  that  his  lease  of  the  Howard  Block  estate 
expressly  required  him  to  keep  open  the  gangway  for  the  bene- 
fit, not  only  of  the  lot  demised,  but  of  the  adjoining  lots  ;  that 
it  was  of  no  consequence  why  the  gangway  was  required  to  be 
kept  open,  if  the  lease  did  require  it.  He  suggested,  however, 
that  upon  determination  of  the  lease  by  reentry  for  non-pay- 
ment of  rent,  or  upon  its  expiration,  the  lessor  and  his  heirs  and 
assigns  were  bound  to  purchase  the  buildings  at  an  appraisal, 
and  were  therefore  interested  in  having  them  built  according  to 
the  requirements  of  the  lease,  with  all  the  means  of  access  pre- 
served which  the  lease  stipulated  for ;  and  that  upon  partition 
of  the  estate,  especially,  the  gangway  might  be  of  the  last  im- 
portance to  one  or  more  of  the  part-owners,  for  the  purpose  of 
access  to  his  or  their  part. 

James  Tillinghast,  with  whom  was  Bradley,  for  the  respon- 
dent : — 

The  lease  contains  no  covenant  on  the  part  of  the  lessee  to 
keep  open  the  gangways ;  no  reservation  of  them  by  the  lessor ; 
the  words  referred  to  as  such,  being  mere  words  descriptive  of 
their  character  as  existing  for  the  benefit  of  the  leased  and  the 
adjoining  estates,  and  implying  a  stipulation  on  the  part  of  the 
lessor,  that  he  would  not,  daring  the  term,  close  them  up.  The 
express  mutual  covenants  which  follow,  in  the  lease,  and  the 
express  covenant  of  the  lessor,  with  which  it  closes,  support  this 
construction. 

By  the  terms  of  the  lease,  the  gangways  are  to  be  kept  open 

for  the  benefit  of  the  lot  leased,  and  of  the  lots  adjoining  thereto ; 

meaning,  that  they  are  to  be  kept  open, — the  gangway,  twenty 

feet  wide,  on  the  east  of  the  Howard  Block  lot,  for  the  benefit 

1* 
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of  that  lot  and  the  Stewart  or  Museum  lot,  and  the  gangway 
eleven  feet  wide,  on  the  west  of  the  Howard  Block  lot,  for  the 
benefit*  of  that  lot  and  the  lot  west  of  it.  As  owner  of  the 
Stewart  or  Museum  lot,  and  as  lessee  for  ninety-five  years  of 
the  Howard  Block  lot,  the  respondent  is  alone  interested  in  that 
gangway,  and  may,  therefore,  close  it  up. 

As  to  the  agreement  of  1786,  no  claim  is  set  up  in  the  bill, 
except  under  Nathan  Waterman  and  Richard  Waterman ;  and 
as  that  agreement  was  not  recorded  until  after  the  lease  and 
after  the  deed  of  the  Stewart  estate  to  Dwight,  the  grantor  of 
that  estate  to  the  respondent,  the  agreement  cannot  bind  the 
latter. 

The  gangway  is  not  only  useless,  but  a  nuisance;  and  a 
court  of  equity  will  not,  on  account  of  a  stipulation  in  a  lease 
made  for  the  benefit  of  two  estates,  of  one  of  which  the  defend- 
ant is  the  absolute  owner,  and  of  the  other  of  which  he  is  the 
lessee  for  ninety-five  years,  enjoin  him  from  a  valuable  improve- 
ment, which  can  possibly  harm  no  one.  If  the  closing  of  this 
gangway  by  buildings  affects  the  property  injuriously,  the  lessor 
will  be  compensated  in  their  lesser  value  upon  appraisal,  at  the 
determination  of  the  lease.  The  injury,  at  all  events,  may  be 
compensated  in  money,  and  a  court  of  equity  will  not,  in  such 
a  case,  enjoin ;  or  where  the  injury  is  not  in  the  nature  of  irre- 
parable mischief,  or,  at  least,  a  serious  injury.  Collins  v.  Plumb, 
16  Ves.  464 ;  Atkins  v.  Chilson,  7  Met.  398 ;  Dana  v.  Valentine, 
5  lb.  8,  and  cases  cited ;  Ingraham  v.  Dunnell,  lb.  118.  In  Dick- 
enson v.  Grand  Junction  Canal  Co.  19  Eng.  L.  &  Eq.  R.  292,  and 
in  Steward  v.  Winters,  4  Sandf.  Ch.  R.  587,  the  injury  was,  in 
fact,  serious.  In  short,  the  court  exercises,  in  such  cases,  an 
equitable  discretion ;  and  will  refuse  to  enjoin,  or  dissolve  an 
injunction  granted,  upon  the  ground  that  the  complainant  has 
acquiesced  in  what  he  complains  of.  Wood  v.  Sutcliffe,  8  Eng. 
L.  &  Eq.  R.  217 ;  Barret  v.  Blagrave,  5  Ves.  555 ;  S.  C.  6  lb. 
103. 

By  the  opening  of  Dorrance  Street,  at  the  west  end  of  the 
leased  premises,  affording  a  fine  access  to  it,  not  contemplated 
at  the  time  the  lease  was  given,  things  have  so  changed,  that 
£he  court  should  act  upon  the  presumption,  that  had  the  change 
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in  question  been  anticipated,  the  clause  in  question  would  have 
been  modified,  or  would  not  have  been  inserted. 

If  the  court  feel  bound  to  enjoin  at  all,  they  will,  at  least,  de- 
fine what  is  a  "  keeping  open  "  of  this  gangway  for  the  benefit 
of  this  and  the  adjoining  estates ;  and  say,  whether  the  respon- 
dent may  not  be  permitted  to  arch  it  over  with  his  building, 
with  flights  of  steps  from  its  sides  to  the  story  above,  leaving 
a  sufficient  space  for  passage,  and  providing  for  light. 

Ames,  C.  J.  This  is  a  bill,  filed  to  enjoin  a  tenant  from 
building  upon  and  closing  up  a  gangway,  part  of  the  demised 
premises,  or,  in  which  he  has  a  right  as  appurtenant  to  them, 
as  an  act  forbidden  by  a  stipulation  in  his  lease ;  and  is  in  the 
nature  of  a  bill  for  the  specific  performance  of  a  contract.  Bar- 
rett v.  Blagrave,  5  Ves.  555. 

The  lease  is  by  indenture,  purporting  to  be  the  deed  of,  and 
actually  executed  by,  both  parties ;  and,  after  describing  the  lot 
leased  as  bounded  on  the  west,  by  a  gangway  eleven  feet  wide, 
and  on  the  east,  by  the  gangway  in  question,  there  is  thrown 
in,  at  the  end  of  the  description,  this  sentence :  "the  said  gang- 
ways  are  to  be  kept  open,  for  the  benefit  of  the  lot  hereby  leased, 
and  also  of  the  lots  hereunto  adjoining ; "  after  which  the  de- 
scription of  what  is  demised  proceeds,  "  together  with  two  rights 
or  shares  in  the  Rawson  Fountain  Society  ;  the  lot  hereby  leased 
is  the  lot  next  west  of  the  i  Stewart  Gangway,  so  called,"  another 
reference  to  this  gangway.  Now  it  is  said,  that,  in  this,  there  is 
no  covenant  on  the  part  of  the  lessee  to  keep  the  gangways 
open,  or  reservation  of  the  right  to  have  them  kept  open  on  the 
part  of  the  lessor,  but  a  simple  description  of  the  lot  as  bounded 
by  gangways,  and,  the  language  being  wholly  that  of  the  lessor, 
a  stipulation  on  his  part  that  he  will  not  close  them.  We  can- 
not agree  to  this  construction  as  the  natural  one,  or  that  accord- 
ant with  the  probable  intent  of  the  parties.  The  gangways 
were,  in  fact,  laid  out  for  the  benefit  of  the  adjoining  estates  as 
well  as  of  the  estate  leased ;  and  this  gangway,  the  lease  says, 
was  called  "  the  Stewart  gangway,"  after,  it  would  seem,  the 
estate  adjoining  it  on  the  east,  the  uses  of  which  it  served, 
equally  with  those  of  the  lot  demised.  In  the  midst  of  the 
description  of  what  was  leased,  we  find  this  positive  declara- 
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Hon,  looking  to  the  future,  inserted,  as  a  clause  by  itself:  "the 
said  gangways  are  to  be  kept  open  for  the  benefit  of  the  lot 
hereby  leased,  and  also  of  the  lots  adjoining."  As  the  lessor 
was  about  to  part  with  his  estate  for  a  long  term  to  the  lessee, 
and,  in  respect  to  these  gangways,  was  under  an  obligation,  to 
adjoining  proprietors,  to  keep  them  open,  the  most  natural  con- 
struction would  seem  to  be,  that  it  was  his  purpose  to  impose 
this  obligation  upon  the  lessee  as  well  as  to  recognize  it  as  his 
own.  At  the  time  of  the  execution  of  this  lease,  the  Stewart 
estate  was  in  a  separate  ownership  and  occupation ;  and  Dor- 
ranee  Street  not  having  been  laid  out,  this  wide  gangway 
afforded  the  only  convenient  access  to  the  east  side  and  rear 
of  the  demised  premises.  There  was  nothing,  then,  in  the  cir- 
cumstances which  would  lead  us  to  suppose,  that,  for  the  bene- 
fit of  the  lot  leased  to  him,  as  well  as  in  fulfilment  of  what  was 
due  to  adjoining  proprietors,  the  lessee  should  demur  to  enter 
into  this  stipulation  as  his  own ;  and  we  deem  this  clause  to 
have  been  designed  to  be  obligatory  upon  both  parties,  and 
that  consequently  it  is  to  be  construed  as  the  language  of 
both.  "  And  the  words  of  an  indenture  are  the  words  of 
either,  party.  And  albeit  they  be  spoken  as  the  words  of  the 
one  party  only,  yet  they  are  not  his  words  alone,  but  may  be 
applied  to  the  other  party  if  they  doe  more  properly  belong 
to  him ;  for  every  word  that  is  doubtful  shall  be  applied  and 
expounded  to  be  spoken  by  him  to  whom  they  will  best  agree 
according  to  the  intent  of  the  parties ;  and  they  shall  not  be 
taken  most  strongly  against  one,  or  beneficially  for  the  other, 
as  the  words  of  a  deed-poll  shall."  Sheppard's  Touchstone,  52. 
But  it  is  argued,  that  granting  this  to  be  the  covenant  of  the 
defendant,  it  is  so  qualified  that  it  cannot  be  the  basis  of  an 
injunction ;  and  the  case  of  Collins  v.  Plumb,  16  Ves.  454,  is 
cited  as  a  parallel  case.  That  was  the  case  of  a  covenant  an- 
nexed to  the  grant  of  a  well,  "  not  to  sell  or  dispose  of  water,  to 
any  person  or  persons  whomsoever,  to  the  injury  of  the  proprie- 
tors of  certain  waterworks,  their  heirs,  executors,  administrators, 
or  assigns,"  who  were  the  grantors  of  the  well.  Lord  Eldon 
would  not  enjoin  the  breach  of  this  covenant,  because  the  in- 
junction would  be  of  no  value  to  the  plaintiffs,  since,  upon 
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every  application  to  commit  for  a  breach  of  it  a  trial  must 
be  directed  to  ascertain  whether  a  particular  act  of  sale,  which 
the  covenant  implied  might  be  without  injury  to  the  plaintiffs, 
would  in  fact  be  injurious  to  them  ;  the  purpose  of  an  injunc- 
tion being  to  save  further  litigation.  But  we  cannot  see  how 
the  positive  affirmation  of  the  covenant  in  the  case  before  us, 
that,  "  the  said  gangways  are  to  be  kept  open,"  is  qualified  by 
the  statement  of  the  purpose  of  keeping  them  open ;  to  wit, 
"  for  the  benefit  of  the  lot  hereby  leased,  and  also  of  the  lots 
hereunto  adjoining."  Such  an  avowal  of  the  purpose  of  a  posi- 
tive covenant  constitutes  the  purpose  neither  a  condition  nor 
limitation  of  the  covenant ;  but  simply  declares  the  motive  or 
inducement  of  the  parties  to  enter  into  it.  The  motive  may 
have  been  a  wise  or  foolish  one, — it  may  exist  or  have  ceased 
to  exist, — yet  the  covenant,  if  it  be  lawful,  remain  unaffected. 
To  assimilate  this  covenant  to  that  in  Collins  v.  Plumb,  we 
must  construe  it  to  be  limited  by  the  fact  of  benefit,  as  that 
was  limited  by  the  fact  of  injury.  We  must  confound  an 
inducement  to  enter  into  an  agreement  with  a  plain  qualifi- 
cation of  its  terms;  the  keeping  open  of  a  gangway,  which 
implies  continuity,  with  the  selling  of  water,  which  supposes 
many  distinct  acts,  each,  according  to  its  character,  having  a 
different  effect 

Taking  this  covenant,  then,  to  keep  the  gangways  open,  to 
be  the  unqualified  covenant  of  the  defendant,  the  court  is  asked 
by  this  bill  to  restrain  him  from  closing  one  of  them  up  by  his 
projected  building,  and,  by  such  restraint,  to  compel  him,  liter- 
ally, to  perform  his  covenant. 

The  principles  which  regulate  the  exercise  of  the  jurisdiction 
in  this  and  the  like  cases  are  explained  by  Lord  Cottingbam,  in 
Dietrichsen  v.  Cabbum,  2  Phillips,  52,  8.  C.  2  Cooper,  time  of 
Cottenham,  72,  and  illustrated  by  numerous  authorities.  The 
jurisdiction  to  restrain  by  injunction  an  act  from  which  the  de- 
fendant, by  contract  or  duty,  is  bound  to  abstain,  is  not  confined 
to  cases  in  which  the  court  has  jurisdiction  over  the  acts  of  the 
plaintiff  If  the  bill  state  a  right  or  title  in  the  plaintiff  to  the 
benefit  of  the  negative  agreement  of  the  defendant,  or  to  his 
abstaining  from  the  contemplated  act,  it  is  not  material  whether 
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the  right  be  at  law,  or  under  an  agreement  which  cannot  be 
otherwise  brought  within  the  jurisdiction  of  the  court  As  in 
patents,  copyrights,  services  to  mills,  and  the  like,  the  complain- 
ant may  demand  the  interposition  of  the  court  for  the  protection 
of  his  ascertained  legal  right     lb. 

The  right  of  the  plaintiff,  as  joint  owner  with  the  respondent 
of  the  reversion  of  the  demised  premises,  to  insist,  that  the  latter 
shall  not,  in  the  use  of  them  as  lessee,  violate  an  express  stipu- 
lation of  the  lease,  is  clear ;  for  although  the  tenant  has  become 
the  owner  of  four  fifths  of  the  reversion,  he  is  estopped  by  the 
lease,  under  which  he  was  let  into  and  now  holds  possession, 
from  'denying  the  title  of  his  landlord,  so  far  as  represented  by 
the  plaintiff,  or  from  claiming,  as  to  him,  any  rights  in  the  thing 
demised  at  war  with  the  provisions  of  his  lease.  As  long  as 
his  title  to  possess  the  whole  premises  embraced  in  the  original 
contract  of  letting  rests  upon  that  contract,  his  relation  and 
obligations  as  tenant  are  to  be  judged  and  measured  by  it, 
and  remain  in  full  force,  notwithstanding  his  interest  in  the 
reversion. 

The  act  or  obstruction  of  right  threatened,  being,  too,  of  a 
permanent  or  continuing  character,  the  case  would  seem  to  be, 
so  far  as  that  goes,  a  very  fit  one  for  the  action  of  the  court 
Indeed,  upon  principle,  the  strongest  case  for  the  interposition 
of  the  court  to  prevent  a  clear  breach  of  contract  as  to  the  use 
of  property,  is  one,  in  which  the  owner,  as  landlord,  licensor, 
principal,  or  client,  had  entrusted  the  respondent,  as  his  tenant, 
licensee,  agent,  or  attorney,  with  the  custody  of,  or  power  over 
it,  by  the  very  contract  attempted  to  be  violated.  These  are 
fiduciary  relations,  so  far  as  the  subject  of  them  is  concerned ; 
and,  in  a  court  of  equity,  the  strictest  good  faith  in  the  observ- 
ance of  the  duties  required  by  them  is  properly  compelled. 
Dietrichsen  v.  Cabbwrn,  Barret  v.  Blagrave,  supra  ;  Lord  Grey 
Be  Wilton  v.  Saxon,  6  Ves.  106 ;  Cholmondeley  v.  Clinton,  19  lb. 
261 ;  Mocker  v.  The  Foundling  Hospital,  1  V.  &  B.  188 ;  Rankin 
v.  Huskisson,  4  Sim.  13 ;  S.  C.  6  Eng.  Cond.  Ch.  R.  14 ;  Squire 
v.  Campbell,  1  M.  &  C.  459 ;  S.  C.  13  Eng.  Cond.  Ch.  R.  468 ; 
Youatt  v.  Winyard,  1  Jac.  &  Walk.  394 ;  Green  Sf>  others  v.  FoU 
gham  8p  others,  1  Sim.  &  Stu.  398 ;  S.  C.  1  Eng.  Cond.  Ch.  R. 
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398 ;  Morrison  v.  Moat,  6  Eng.  L.  &  Eq.  R.  14 ;  9  lb.  182 ; 
BUls  v.  Miller,  3  Paige,  254 ;  Barrow  v.  Richard,  8  lb.  361 ; 
Steward  v.  Winters,  4  Sandf.  Ch.  R.  587. 

Two  main  objections  are  raised  by  the  respondent  to  the 
injunction  applied  for  in  this  case.  The  first  is,  that  this  gang- 
way, if  not  laid  out,  was  recognized  by  the  lease  as  existing 
solely  for  the  benefit  of  the  Waterman  or  Howard  Block  estate, 
and  the  Stewart  or  Museum  estate,  between  which  estates  it 
lies ;  and  that,  as  he  has  become  the  owner  in  fee  of  the  latter 
estate,  and  is  the  lessee  for  the  long  term  of  ninety-five  years 
from  the  1st  day  of  January,  1847,  of  the  former  estate,  he  has, 
as  the  legal  owner  of  both,  a  right  to  dispense  with  the  stipula- 
tion in  question,  and  to  improve  both,  during  his  term,  in  the 
manner  most  advantageous  to  himself. 

It  is  difficult  to  see  how  his  title  to  the  Stewart  estate  can 
enable  him  to  dispense  with  a  stipulation  made  by  him  as 
lessee  of  the  Waterman  estate ;  it  is  still  more  difficult  to  see 
how  his  title  under  the  lease  can  enable  him  to  close  up  a 
gangway  which,  for  the  benefit  of  the  leased  premises,  as  well 
as  of  the  adjoining  estates,  he  agreed,  in  the  lease,  to  keep  open 
during  his  whole  term.  The  lease  looks  through  the  term,  and, 
as  between  him  and  his  landlord,  restricts  his  rights  as  tenant 
in  this  very  particular ;  and  these  might  as  well  be  urged  as 
enabling  him  to  dispense  with  any  other  stipulation  of  the  lease 
as  the  one  we  are  considering. 

Nor  can  we  speculate  upon  the  question,  as  to  the  manner  in 
which  the  parties,  for  their  mutual  interests,  would  have  con- 
tracted, had  they  foreseen  the  changes  which  have  since  taken 
place  in  that  neighborhood,  any  more,  than  whether  they  would 
have  contracted  at  all ;  or  hold,  that  either  is  discharged  from 
the  obligation  of  his  contract  in  consequence  of  those  changes. 
All  contracts,  looking  through  long  tracts  of  time,  are  neces- 
sarily made  with  the  knowledge  that  before  they  expire  changes 
must  occur ;  and  so  that  the  subject  itself  remains,  the  chances 
and  changes  of  things  have  never  been  understood,  either  at 
law  or  equity,  to  dispense  with,  or  even  to  modify,  the  construc- 
tion of  an  express  stipulation,  unless  provision  be  made  in  it  to 
that  effect    If  the  parties  have  agreed,  that  for  the  benefit  of  the 
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leased  and  adjoining  estates,  this  gangway  shall  be  kept  open, 
we  have  no  right,  from  subsequent  occurrences,  to  be  wiser 
than  they  were,  or  to  revise  their  judgment,  thus  embodied  and 
made  binding  upon  all.  The  maxim  of  "  cessante  rationed  &c, 
referred  to  at  the  argument,  when  applicable  at  all,  is  applicable 
to  rules  of  law,  and  not  to  contracts.  The  parties  alone  are 
competent,  by  a  new  agreement,  to  accommodate  an  old  one  to 
new  circumstances,  so  as  better  to  carry  out  their  original  pur- 
pose. If  the  court  were  to  do  it,  it  would  make  a  contract  for 
them. 

The  other  objection  is,  that  inasmuch  as  the  gangway,  though 
hitherto  kept  open,  is,  since  the  opening  of  Dorrance  Street,  but 
little  used,  and  is  of  no  value, — but  on  the  contrary,  from  the 
accumulation  of  filth  in  it  has  become  a  nuisance  in  the  neigh- 
borhood,— a  court  of  equity  ought  not,  according  to  its  rules,  to 
interpose  to  prevent  the  respondent  from  reaping  a  great  advan- 
tage from  his  proposed  improvement  of  his  estates  by  building 
upon  and  closing  it  up,  his  agreement  notwithstanding,  when 
little  or  no  harm  can  come  to  the  plaintiff  from  so  doing. 

We  do  not  feel  at  liberty,  when  properly  invoked  to  prevent 
the  violation  of  such  a  covenant,  to  grant  or  refuse  our  inter- 
position according  to  the  comparative  advantages  which  may 
accrue  to  the  one  party,  or  evils  which  may  fall  upon  the  other, 
from  such  violation.  The  contract  concludes,  and  shuts  out,  all 
such  considerations.  The  proprietor  of  an  estate  has  a  right  to 
dictate,  so  that  they  be  lawful,  the  terms  upon  which  he  will 
permit  another  to  possess  and  enjoy  it ;  and  it  will  hardly  do, 
in  a  court  of  conscience,  for  the  party  who  accedes  to  them, 
and  is  thus,  as  tenant,  let  in  to  the  property  of  another,  to  urge 
the  convenience  of  dispensing  with  them  as  the  reason  for  his 
being  permitted  to  do  so.  The  greatest  advantages  known  to 
the  law  are  those  which  come  from  the  observance  of  good 
faith  ;  the  worst  evils,  from  the  want  of  it ;  and  in  comparison 
with  these,  as  in  honor  and  in  morals,  all  others  fade  into  com- 
parative insignificance. 

This,  as  it  might  be  supposed,  is  the  settled  doctrine  of  a  court 
of  equity  in  relation  to  the  exercise  of  its  injunctive  process  to 
prevent  the  violation  of  such  a  covenant  in  a  lease,  or  a  breach 
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of  contract,  or  abuse  of  confidence  or  trust,  in  analogous 
cases.  The  nature  and  degree  of  the  mischief, — the  compara- 
tive advantage  of  its  interference  to  the  plaintiff  and  disad- 
vantage to  the  defendant, — is  regarded  by  the  court  as  a  reason 
for  its  action  or  inaction  only  in  relation  to  torts ;  and  then, 
except  in  oases  of  fugitive  trespass  only,  upon  a  motion  for  a 
preliminary  injunction,  pending  the  controversy  concerning  the 
right  Sprague  v.  Rhodes^  4  R.  I.  Rep.  302.  It  is  true,  as 
shown  by  the  cases  of  Barret  v.  Blagrave,  5  Ves.  556,  and 
Wood  v.  Sutcliffe,  8  Eng  L.  &  Eq.  R.  217,  S.  C.  2  Simon,  N.  8. 
163,  quoted  for  the  respondent,  and  as  might  be  shown  by 
numerous  others,  if  the  plaintiff,  by  acquiescence  in  a  tort,  has 
invited  the  defendant  to  outlay  upon  the  faith  of  such  acquies- 
cence, or  has  by  such  conduct  equitably  waived  the  benefit  of  a 
contract  to  which  he  was  entitled,  he  is  as  entirely  debarred 
from  receiving  the  aid  of  the  court  for  his  protection,  as  if  he 
had  released  either  under  his  hand  and  seal.  In  this  case  there 
has  been,  however,  not  only  no  such  acquiescence,  but  no  ac- 
quiescence whatever.  The  gangway  is  still  open  ;  and  the 
plaintiff  has  applied,  upon  the  mere  threat  of  the  defendant  to 
close  it  up,  indicated  by  the  plan  of  his  projected  building, 
and  his  preparations  for  the  foundation  of  the  same.  But  the 
case  of  Wood  v.  Sutcliffe,  supra,  which  was  a  bill  to  restrain  the 
pollution  of  the  mill-stream  of  the  plaintiffs,  is  no  authority  for 
the  position  of  the  defendant,  that  upon  the  final  hearing  of  a 
bill  for  protection  against  a  continuing  tort,  a  court  of  equity 
will  refuse  to  enjoin  it,  merely  because  the  mischief  done  or 
threatened  is  inconsiderable.  That  case  was  heard  upon  a  mo- 
tion for  a  preliminary  injunction  ;  and  the  remark  of  the  vice- 
chancellor,  in  reply,  that  the  mischief  complained  of  was  such 
as  could  be  properly  and  adequately  compensated  by  pecuniary 
damages,  was  based  upon  a  fact  which  appeared  upon  the  mo- 
tion, that  the  plaintiffs  had  entered  into  an  arrangement  with 
other  mill-owners,  by  which  they  were  permitted  to  pollute  the 
water  of  the  stream  at  the  rate  of  2/.  per  horse-power  of  their 
steam-engines.  "  On  the  ground,  therefore,"  says  the  vice-chan- 
cellor, Sir  R.  Kindersley,  "that  the  plaintiffs  themselves  have 
shown  that  the  injury  they  complain  of  is  one  which,  in  some 
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way,  may  be  compensated  by  money,  I  think  that  I  ought  not 
to  grant  the  injunction."  S.  C.  2  Sim.  N.  S.  169.  The  motion 
was  in  truth  denied,  so  far  as  this  ground  went,  because  it  ap- 
peared to  have  been  made,  merely  "  to  apply  to  the  defendants  a 
certain  pressure  to  bring  them  to  terms  also ; "  and  because  the 
vice-chancellor  thought,  as  he  said,  that  he  "  ought  to  leave  the 
plaintiffs  to  that  pressure  which  may  be  applied  by  means  of  an 
action  or  actions  at  law."  lb.  In  Rochdale  Canal  Co.  v.  King, 
2  Sim.  N.  S.  78,  the  same  vice-chancellor  said,  that  but  for  the 
acquiescence  of  the  plaintiffs,  he  would  have  enjoined  the  de- 
fendant before  the  final  hearing,  from  using  the  water  of  their 
canal  for  purposes  not  warranted  by  law,  upon  the  mere  legal 
right,  although  they  had  recovered,  in  an  action  at  law  against 
the  defendant  for  such  unlawful  use,  only  one  shilling  damages. 

If  the  case  of  Atkins  v.  Chilson,  7  Met  398,  on  this  point 
mainly  relied  upon  at  the  argument  by  the  respondent,  be  un- 
derstood to  confound  all  distinctions  between  cases  of  tort  and 
contract,  and  in  the  former  class  of  cases,  to  limit  relief  to  those 
cases  only  in  which  the  mischief,  though  continuing,  is  irrepa- 
rable or  serious,  it  is  at  war  with  all  the  authorities  before  us, 
and  numerous  others.     To  examine  a  few. 

In  Lord  De  Grey  Wilton  v.  Saxon,  6  Ves.  106,  which  was  a 
motion  for  a  preliminary  injunction  to  restrain  a  tenant  from 
breaking  up  meadow  for  the  purpose  of  building,  contrary  to 
a  covenant  in  his  lease,  Lord  Eldon,  in  granting  the  motion, 
observed,  "  that  he  did  so  upon  the  ground  of  the  covenant  not 
to  convert  meadow ;  otherwise,  he  doubted  whether  it  would 
do,  upon  the  ground  of  waste,  without  an  affidavit  that  it  was 
ancient  meadow."  In  Macher  v.  The  Foundling  Hospital,  1  V. 
&  B.  188,  his  lordship  expressly  disclaimed  the  right  of  a  court 
of  equity  to  enter  into  a  comparison,  and  to  hold  that  a  tenant, 
if  licensed  by  acquiescence  to  carry  on,  contrary  to  the  cove- 
nants of  his  lease,  one  trade  on  the  leased  premises,  was  there- 
by licensed  to  carry  on  other  trades,  as  less  offensive.  In  Ran* 
kin  v.  Huskisson,  4  Sim.  13,  S.  C.  6  Eng.  Cond.  Ch.  R.  14,  and 
in  Squire  v.  Campbell,  1  M.  &  C.  459,  S.  C.  13  Eng.  Cond.  Ch. 
R.  468,  which  were  bills  filed  by  tenants  of  public  lands  under 
building  leases,  to  enjoin  the  commissioners  and  officers  in 
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charge  of  the  lands,  in  the  one  case,  from  building,  and  in  the 
other  case,  from  erecting  a  statue  near  the  sites  leased,  contrary 
to  the  agreements  of  letting,  the  decision,  in  the  one  case,  and 
the  discussion  in  the  other,  show,  that  the  question  was  sup- 
posed to  turn  wholly  upon  the  fact  of  violation  of  contract ;  the 
court  holding,  in  the  latter  case,  that  the  statue,  which  was  of 
George  the  Third,  was  no  nuisance,  as  it  did  not  interfere  with 
the  carriage-way.  In  Dickenson  v.  Grand  Junction  Canal  Co. 
15  Beav.  260 ;  S.  C.  19  Eng.  L.  &  Eq.  R.  287,  293 ;  in  which  it 
appeared,  that  a  contract  had  been  entered  into  between  a  canal 
company  and  mill-owners,  sanctioned  by  an  act  of  parliament, 
58  Geo.  3,  ch.  16,  regulating  the  mode  of  using  certain  waters 
by  which  both  were  supplied,  and  that  the  company  had  used 
the  waters  in  violation  of  the  contract,  they  were,  upon  final 
hearing,  perpetually  enjoined  from  so  using  them.  In  deliver- 
ing his  judgment,  the  Master  of  the  Rolls  said :  "  If  it  be  a  con- 
tract duly  entered  into  between  the  parties,  it  is  no  answer  to  a 
violation  of  it,  to  say,  that  it  will  not  inflict  injury  upon  one  of 
the  contracting  parties.  If  the  plaintiff  have  purchased  from 
the  company  a  right  to  preserve  the  waters  of  the  rivers  Bui- 
bourne  and  Gade  from  being  diverted  in  any  other  manner  than 
as  diverted  at  the  passing  of  58  Geo.  3,  it  is  no  answer  to  them 
to  say,  that  the  diversion  proved  will  not  be  injurious  to  them,  or 
even  to  prove  that  it  may  be  beneficial  to  them.  It  is  for  them  to 
judge  whether  the  agreement  shall  be  preserved,  so  far  as  they 
are  concerned,  in  its  integrity,  or  whether  IJiey  shall  permit  it  to 
be  violated.  It  is,  therefore,  in  my  opinion,  a  matter  of  no  mo- 
ment in  this  case,  that  the  plaintiffs  have  given  no  evidence  of 
any  actual  diminution  of  water  at  their  mills.  Having  estab- 
lished that  the  acts  of  the  defendants  are  a  violation  of  the 
contract  entered  into  between  them  and  the  plaintiffs,  and  a 
violation  of  the  act  of  parliament  passed  to  carry  it  into  effect, 
the  plaintiffs  are  entitled  to  call  upon  this  court  to  protect  them 
in  the  enjoyment  of  that  right  which  they  have  so  purchased ; 
and  this  court  is  bound  to  preserve  it  from  being  broken  in 
upon."  In  Steward  v.  Winters,  4  Sandf.  Ch.  R.  587,  a  prelim- 
inary injunction  had  been  granted  to  restrain  the  defendant 
from  using  as  an  auction-room,  a  store  leased  to  him,  "  to  be 


Digitized  by 


Google 


16  PROVIDENCE. 


Beckwith  v.  Howard. 


occupied  for  the  regular  dry  goods  jobbing  business,  and  for  no 
other  kind  of  business."  Upon  a  motion  to  dissolve  the  injunc- 
tion, because  no  irreparable  or  any  injury,  from  the  violation 
of  the  terms  of  the  letting,  bad  been  proved,  the  vice-chancellor 
denied  the  motion,  distinguishing  the  case  from  the  case  of  a 
nuisance,  "  the  owner  or  lessor  having  a  right  to  insist  upon 
such  covenants  as  he  pleases,  touching  the  use  and  mode  of 
enjoyment  of  the  land."  "  He  has  a  right,  says  he,  to  define  the 
injury  for  himself;  and  the  party  contracting  with  him  must 
abide  by  the  definition." 

The  fact  averred  in  the  answer,  that  this  gangway,  from  the 
filth  accumulated  in  it,  has  become  a  nuisance  in  that  neigh- 
borhood,  does  not  help  the  defendant,  or  afford  us  a  cause  for 
permitting  him  to  close  it  up.  As  he  was  in  possession  of  the 
estates  on  both  sides  of  it,  it  was  his  duty  to  keep  it  clean,  or 
at  least  from  becoming  a  public  nuisance ;  and  his  neglect  of 
so  obvious  a  duty  certainly  does  not  entitle  him  to  break  his 
contract  to  keep  it  open.  The  abatement  of  such  a  nuisance 
may  properly  be  left  to  the  public  authorities ;  and  will  consist, 
not  in  closing  the  gangway,  but  in  compelling  the  defendant  to 
keep  it  clean  enough  to  preserve  health,  and  to  prevent  noisome 
smells  in  the  neighborhood. 

We  are  asked  by  the  respondent,  even  if  we  enjoin  him,  to 
determine  what  the  keeping  open  of  the  gangway,  in  the  sense 
of  this  stipulation  in  his  lease,  is ;  and,  at  least,  so  to  modify 
our  injunction  as  to  permit  him  to  overarch  it  with  his  building, 
and  encumber  its  sides  with  flights  of  steps  leading  into  the 
second  story  of  his  building ;  he  taking  care  to  provide  it  with 
sufficient  light  for  the  purpose  of  convenient  passage  through  it 
The  phrase  in  the  covenant,  "  the  said  gangways  are  to  be  kept 
open,"  necessarily  refers  to  the  manner  and  degree  in  which  they 
were  kept  open  at  the  time  of  the  covenant.  We  understand 
by  them  that,  in  this  respect,  that  state  of  things,  which  for  the 
benefit  of  the  estate  of  the  lessor  and  in  fulfilment  of  his  obliga- 
tions to  the  proprietors  of  adjacent  estates  had  so  long  existed 
as  the  measure  of  the  rights  of  all,  is  to  continue  during  the 
term  of  the  lease ;  and  our  injunction  must  be  to  that  effect. 

In  conclusion,  it  is  highly  probable  that  it  will  be  greatly 
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advantageous  to  the  defendant,  and  but  little  injurious  to  the 
plaintiff,  that  the  new  block  projected  by  the  former  should  ex- 
tend continuously  along  the  Westminster  front  of  his  leasehold 
and  freehold  estates,  and  thus  close  up  this  gangway.  It  is, 
however,  the  plaintiff's  right  and  the  defendant's  covenant  that 
it  should  be  kept  open  ;  and  although  it  may  seem  to  us  a  fit 
case  for  an  arrangement,  we  are  compelled,  both  by  principle 
and  authority,  upon  the  demand  of  the  plaintiff,  to  protect  him 
in  what  is  thus  secured  by  law. 

Let  a  decree  be  entered  perpetually  enjoining  the  defendant 
from  building  upon  or  over,  closing  up,  or  otherwise  obstructing 
passage  into,  through,  or  along  the  gangway  in  the  pleadings 
mentioned. 


Petition  of  S.  Augustus  Arnold  &  others  in  the  Matter  of 
Darius  Sessions. 

Upon  the  filing  of.  a  petition  by  creditors  of  an  insolvent  for  the  appointment  of  a  new 
assignee  of  his  assets,  in  the  place  of  the  original  assignee,  deceased,  notice  of  the 
pendency  of  the  petition  most  be  given  by  the  clerk  to  the  creditors  of  the  insolvent, 
by  advertisement  for  three  weeks,  before  the  court  will  act,  in  analogy  to  the  notice 
required  by  statute  upon  an  original  petition  for  the  benefit  of  the  insolvent  act. 

Petition  of  creditors  of  Darius  Sessions,  an  insolvent,  to 
whom,  at  the  September  term  of  this  court,  1851,  had  been 
granted  the  benefit  of  the  "  act  for  the  relief  of  insolvent  debt- 
ors," for  the  appointment  of  a  new  assignee  in  the  place  of 
Sylvester  Hartshorn,  deceased,  originally  appointed  assignee 
upon  the  granting  of  the  insolvent's  petition. 

Randolph,  for  the  petitioner. 

The  Court  ordered  the  clerk  to  give  notice  of  the  pendency 
of  the  petition,  by  advertisement  for  three  weeks  next  before 
their  acting  upon  it,  in  analogy  to  the  statute  notice  required 
upon  the  filing  of  an  original  petition  for  the  benefit  of  the 
insolvent  act;  the  appointment  of  an  assignee  being  incidental 
to  the  granting  of  such  a  petition. 
2* 
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In  the  Matter  of  William  A.  Jenckes  &  another. 

Magistrates  empowered  to  take  depositions  in  Rhode  Island,  may,  by  force  of  ch.  187,  sects. 
16  and  21,  of  the  Revised  Statutes,  compel,  by  attachment  for  contempt,  witnesses,  dnly 
summoned  by  them,  to  appear  before  them  and  depose  as  to  what  they  know  relative 
to  any  civil  suit  or  action  pending  in  this  or  any  other  state  or  government. 

The  application  of  a  poor  debtor  before  a  master  in  chancery  in  Massachusetts,  to  be  ad- 
mitted to  the  poor  debtor's  oath,  under  ch.  141  of  the  Supplement  to  the  Revised  Stat- 
utes of  Massachusetts,  is  a  civil  suit,  in  the  sense  of  the  deposition  act  of  Rhode  Island, 
notwithstanding  his  creditors  have  filed  charges  of  fraud  against  him  before  the  master 
in  chancery;  and  a  Rhode  Island  magistrate  may  compel  witnesses  to  give  their  deposi- 
tions here,  to  be  used  against  the  debtor  in  Massachusetts,  upon  such  an  application. 

Application  for  a  writ  of  habeas  corpus,  setting  forth  that 
the  applicants  were  in  the  custody  of  an  officer  under  a  writ  of 
attachment  issued  against  them  by  Horatio  A.  Rogers,  Esq.,  a 
justice  of  the  peace  in  the  city  of  Providence,  for  contempt,  and 
praying  that  they  be  relieved  from  said  restraint,  as  unauthor- 
ized and  illegal. 

At  the  hearing  of  the  application,  it  appeared,  that  the  appli- 
cants were  duly  summoned  to  appear  before  said  justice,  at  his 
office,  on  the  third  day  of  May,  1859,  at  10  o'clock,  a.  m.,  to 
depose  as  to  what  they  knew  relative  to  the  application  of  Wil- 
liam H.  Jenckes  of  Cumberland  to  take  the  poor  debtor's  oath, 
then  pending  before  Henry  C.  Rice,  Esq.,  a  master  in  chancery 
within  and  for  the  county  of  Worcester,  in  the  commonwealth 
of  Massachusetts,  wherein  Charles  W.  Freeland  &  Co.  of  said 
Worcester  were  creditors  and  respondents ;  that  said  creditors 
had  filed  before  said  master  charges  of  fraud  against  their 
debtor,  the  said  Jenckes,  under  the  provisions  of  chapter  141  of 
the  Supplement  to  the  Revised  Statutes  of  Massachusetts,  and 
that  said  application  and  charges  were  pending  before  said 
master;  and  that,  denying  the  authority  of  the  magistrate, 
Rogers,  to  compel  them  to  give  their  depositions  to  be  used  in 
such  a  proceeding  in  Massachusetts,  they  had  neglected  and 
refused  to  appear  before  him  to  depose,  as  in  his  summons  re- 
quired. The  magistrate,  thereupon,  issued  a  writ  of  attachment 
against  them  to  bring  them  before  him,  to  depose  as  aforesaid ; 
and  whilst  in  custody  under  this  writ,  and  before  being  brought 
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before  the  magistrate,  they  made  their  application  to  this  court 
for  relief,  by  a  writ  of  habeas  corpus. 

Robinson,  for  applicants : — 

The  magistrate  has  jurisdiction  to  summon  the  applicants, 
and  to  take  their  depositions,  only  by  virtue  of  ch.  187,  sect.  15, 
of  the  Revised  Statutes;  that  is,  only  where  the  depositions 
are  to  be  used  " in  the  trial  of  any  civil  suit  or  action"  This 
proceeding  in  Massachusetts  is  neither  a  "  suit"  nor  "  an  action," 
in  the  sense  of  the  statute ;  as  may  be  seen  by  comparing  this 
section  with  section  7  of  the  same  chapter,  which  gives  a  sum- 
mons to  witnesses,  and  uses  the  words  "  suit  or  proceeding,  civil 
or  criminal,"  as  words  of  larger  signification.  Indeed,  all  the 
sections  of  this  chapter,  from  sect.  16  to  sect.  26,  inclusive, 
indicate  that  the  depositions  contemplated  to  be  taken  under  it 
are  to  be  taken  for  use  in  "  courts ; "  and  not  in  mere  proceed- 
ings before  magistrates  in  this  state,  or  elsewhere. 

But  further,  this  proceeding  in  Massachusetts,  though  upon 
the  filing  of  charges  of  fraud  declared  to  be  in  the  nature  of  a 
suit  at  law,  to  which  the  debtor  is  to  plead  guilty  or  not  guilty, 
is,  after  such  charges  are  filed,  a  criminal  suit,  upon  conviction 
under  which  the  debtor  may  be  sentenced  to  confinement  at 
hard  labor  in  the  house  of  correction  for  a  term  not  exceeding 
one  year,  or  in  the  county  jail  for  a  term  not  exceeding  six 
months.  Supplement  to  Rev.  Stats,  of  Mass.  ch.  141,  §§  11-15. 
Chamberlain  v.  Ebogs,  1  Gray,  172. 

BrowneU,  against  the  application : — 

An  application  by  a  poor  debtor  to  be  admitted  to  the  oath, 
with  creditors  cited,  is  a  suit  between  litigants — the  debtor  and 
his  creditors ;  the  accepted  meaning  of  the  word  "  suit"  being 
extensive  enough  to  embrace  such  a  proceeding.  Weston  v. 
City  Council  of  Charleston,  2  Pet  449;  Bouvier,  Law  Diet  tit 
Suit 

But  whether  there  was  a  suit  pending,  was  matter  for  the 
magistrate  to  decide ;  and  he  having  decided  it,  by  issuing  his 
citation  and  summons,  his  decision  is  conclusive.  Angell  v. 
Bobbins  8f  others,  4  R.  I.  Rep.  493.  Neither  can  this  court  go 
into  the  question,  whether  this  proceeding  in  Massachusetts  is 
quasi  criminal,  for  the  same  reason ;  and  if  criminal,  no  harm 
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can  come  from  compelling  these  applicants  to  depose,  inasmuch 
as  in  such  case  the  depositions  cannot  be  used. 

The  proceeding,  however,  is  a  civil  proceeding, — an  applica- 
tion of  a  poor  debtor  to  be  relieved  from  imprisonment  for 
debt, — and  so  far  as  action  of  the  commissioner  upon  that  ap- 
plication is  concerned,  remains  such  throughout,  although  the 
debtor,  if  convicted  in  the  coarse  of  the  ancillary  proceeding 
for  fraud,  may  be  punished  as  a  criminal  Parker  v.  Page% 
4  Gray,  533,  where  see  the  case  of  Chamberlain  v.  B6ogsy  1  Gray, 
172,  considered  and  reviewed, 

Brayton,  J.  The  petitioners,  in  this  application,  ask  to  be 
relieved  from  imprisonment  upon  the  writ  of  attachment,  by 
virtue  of  which  they  are  now  held,  on  the  ground  that  the 
magistrate  who  issued  it  had  no  lawful  authority  to  issue  such 
process ;  and  they  claim,  that  the  magistrate  has  no  authority 
to  take  the  depositions  which  he  proposes  to  take,  or  to  sum- 
mon the  petitioners  for  that  purpose ;  and  that  the  whole  pro- 
ceeding is  unauthorized  by  the  statute. 

The  statute  under  which  the  magistrate  proceeded  to  act,  as 
contained  in  ch.  187,  sect  15,  of  the  Revised  Statutes,  pro- 
vides, that,  "  It  shall  be  lawful  for  any  justice  of  the  supreme 
court,  justice  of  the  peace,  or  public  notary,  to  take  the  deposi- 
tion of  any  witness  to  be  used  in  the  trial  of  any  civil  suit  or 
action,"  &c.,  "which  may  be  commenced  or  pending  in  this 
state,  or  in  any  other  state  or  government;"  and  by  section  21 
of  the  same  chapter,  it  is  provided,  that  any  person  may  be 
compelled  to  appear  and  depose  as  aforesaid  within  this  state 
in  the  same  manner  as  to  appear  and  testify  in  court 

The  statute  is  express,  that  if  there  be  a  civil  suit  pending, 
the  magistrate  may  summon  any  witness  to  appear  before  him 
to  give  his  testimony  relating  to  such  suit ;  and  if  he  refuse  to 
attend,  or  having  appeared,  refuse  to  testify,  the  magistrate 
may  exercise  the  usual  power  of  a  court  of  record,  and  attach 
the  witness  as  for  contempt  of  his  authority,  and  commit  him 
until  he  shall  submit  to  an  examination.  And  this  he  has 
authority  to  do,  whether  such  suit  be  pending  in  the  courts 
of  this  state,  or  in  any  other  state  or  government  The  statute 
was  intended  to  extend  that  comity,  which  is  properly  due  from 
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one  state  to  another,  to  every  foreign  jurisdiction ;  and  in  all 
civil  controversies,  to  enable  such  foreign  state  to  administer 
justice,  without  let  or  hindrance  here ;  and  by  enabling  the  par- 
ties litigant  to  procure  such  testimony  as  may  be  necessary  for 
the  determination  of  the  questions  in  issue  between  them,  to 
prevent  a  failure  of  justice,  which  it  is  equally  the  interest  of 
every  civilized  state  should  not  occur.  This  power  is  conferred 
as  ancillary  to  the  court  which  has  jurisdiction  of  the  suit,  and 
in  aid  of  its  proceedings.  It  is  confined  to  civil  suits,  and  does 
not  extend  to  criminal  proceeding ;  criminal  law  being  strictly 
local,  and  a  subject  to  which  the  comity  of  states  does  not  ex- 
tend. 

The  power  of  the  magistrate  depends  upon  the  fact  that  a 
civil  suit  was  pending  at  the  time  at  which  the  testimony  of  the 
witnesses  was  to  be  taken.  If  there  were  no  such  suit,  clearly 
the  magistrate  had  no  power  to  summon.  This  is  the  condition 
upon  which  alone  he  has  power  to  act  at  all. 

It  is  not  sufficient,  as  contended  by  the  respondent,  that  the 
summons  issued  by  the  magistrate  states  that  the  testimony  is 
to  be  used  in  a  civil  suit,  and  that  such  suit  is  pending,  or  that 
it  be  stated  in  the  writ  of  attachment  Neither  the  summons 
nor  the  writ  concludes  the  witness  as  to  this  fact.  The  state- 
ment of  the  magistrate  in  the  summons  is  not,  as  contended,  in 
the  nature  of  an  adjudication.  The  magistrate,  in  issuing  his 
summons,  is  not  acting  judicially,  but  ministerially ;  and  his 
subsequent  power  to  attach  for  contempt  of  such  summons 
depends  upon  his  power,  in  the  first  place,  to  summon  at  alL 
His  proceedings  are  not  in  the  nature  of  a  suit  against  the 
witness,  that  they  should,  in  any  contingency,  bind  him  as  to 
the  existence  of  the  condition  upon  which  the  magistrate  had 
power  to  act ;  and  even  if  he  were  acting  judicially,  still  the 
question  of  his  jurisdiction  would  be  open  to  inquiry,  since,  if 
he  act  out  of  his  jurisdiction,  his  proceedings  would  be  coram 
non  judice  and  void.  The  case  of  Angell  v.  Bobbins  Sf  other s, 
4  R.  I.  493,  has  no  application  to  the  question  here  made.  In 
that  case  the  justice  was  authorized  to  issue  a  citation,  in  favor 
of  an  applicant  for  the  poor  debtor's  oath,  to  his  creditor,  upon 
condition  that  a  change  of  circumstances  of  the  debtor,  since 
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the  last  citation  to  such  creditor,  had  taken  place.  Such  change 
was  to  be  proved  by  the  debtor,  upon  evidence  to  be  submitted 
to  the  justice ;  and  so,  from  necessity,  the  justice  was  to  deter- 
mine, upon  the  proof,  whether  a  change  had  occurred.  As  to 
that  question,  he  was  constituted  a  judge.  There  is  no  such 
provision  as  to  taking  depositions ;  and  whether  the  condition 
existed,  upon  which  the  power  to  summon  is  given,  is  a  matter 
open  to  inquiry. 

We  are  only  to  inquire,  then,  whether  there  was  a  civil  suit 
pending,  in  which  the  testimony  was  to  be  used.  The  testi- 
mony was  to  be  used  in  the  matter  of  the  application  of  Wil- 
liam A.  Jenckes  to  take  the  poor  debtor's  oath,  then  pending 
before  Henry  C.  Rice,  a  master  in  chancery,  at  Worcester,  in 
the  state  of  Massachusetts.  His  creditors,  Charles  W.  Freeland 
&  Co.,  are  respondents  in  that  application.  *  This  application 
was  to  be  heard  and  determined  by  said  master,  upon  evidence 
to  be  submitted  before  him.  The  statute  of  Massachusetts  au- 
thorized such  application,  trial,  and  determination.  It  is  agreed 
that  such  a  proceeding  was  pending. 

It  is  however  contended  by  the  petitioners,  that  such  a  pro- 
ceeding is  not  a  suit  or  action,  within  the  meaning  of  the  act 
authorizing  the  taking  of  depositions.  This  proceeding  falls 
within  the  definition  of  a  "  suit,'9  given  by  Marshall,  C.  J.,  in 
Cohens  v.  Virginia,  6  Wheat.  407 : — "  the  prosecution,  or  pur- 
suit, of  some  claim,  demand,  or  request ; "  "  the  prosecution  of 
some  demand  in  a  court  of  justice."  It  is  the  pursuit  of  a  right 
or  remedy  in  form  of  law.  Burrill's  Law  Diet  955.  This  is 
clearly  the  pursuit  of  a  right  or  remedy,  given  by  the  laws  of 
Massachusetts,  prosecuted  in  the  forms  of  law,  and  to  be  judi- 
cially determined.  Within  the  common-law  definition  of  suit, 
this  clearly  is  of  that  character ;  and  we  see  nothing  in  any  of 
the  other  sections  of  this  chapter  which  leads  to  the  conclusion, 
that  the  terms  "suit  or  action"  were  intended  to  be  used  in 
other  than  the  sense  of  the  common  law. 

On  the  contrary,  in  looking  at  the  various  provisions  of  this 
chapter,  it  is  quite  evident  that  these  terms  were  used  in  the 
most  enlarged  sense,  and  to  enable  parties  litigant  to  procure 
evidence  existing  here,  in  all  civil  controversies.    Section  5  au- 
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thorizes  auditors,  referees,  arbitrators,  masters  in  chancery,  and 
commissioners  to  summon  witnesses ;  and  section  7,  referred  to 
by  counsel,  and  which  declares  that  the  witness  shall  be  obliged 
to  attend,  if  summoned,  uses  the  terms  "  suit  or  proceeding." 
This  section  relates  to  the  attendance  of  witnesses,  personally, 
at  the  hearing  of  such  suit  or  proceeding.  Section  22  provides, 
that  the  deposition  may  be  used  as  evidence  in  any  cause  in 
.which  it  may  be  taken  to  be  used.  Section  24  uses  the  same 
term,  "  cause."  Section  27,  providing  for  the  taking  of  deposi- 
tions here,  by  commission  from  another  state,  uses  the  terms 
"  any  cause  pending  in  any  other  government." 

We  think,  from  the  general  scope  of  this  chapter,  that  it  was 
designed,  in  the  most  enlarged  sense,  to  enable  evidence  to  be 
taken  here  which  may  be  material  or  necessary  for  the  deter- 
mination of  all  civil  controversies  pending  elsewhere,  which 
may  be  presented  in  form  of  law;  and  that  the  power  was 
not  intended  to  be  limited  to  actions,  strictly  so  called,  or  suits 
pending  in  courts  of  record ;  but  extends  to  all  matters,  to  be 
determined  by  competent  authority,  acting  judicially,  and  upon 
proof. 

But  it  is  said  that  though  this  be  a  suit  within  the  meaning 
of  the  act,  it  is  nevertheless  not  a  civil  suit,  but  is  criminal.  It 
is  sufficient  to  say  here,  that  this  has  been  determined  other- 
wise by  the  supreme  court  of  Massachusetts, — Parker  v.  Page, 
4  Gray,  533,  in  which  it  is  held  to  be  a  civil  proceeding. 

There  was  then  a  civil  suit  pending,  in  which  the  testimony 
was  to  be  used ;  and  so  the  condition  upon  which  the  magis- 
trate had  power  to  act  existed ;  and  upon  application  for  that 
purpose,  it  became  his  duty  to  summon  the  witnesses  in  this 
case.  In  contempt  of  that  summons,  and  of  the  authority  of 
the  magistrate,  they  refused  to  obey  the  summons,  or  to  appear 
or  testify.  Had  the  power  of  the  magistrate  ceased  here,  the 
whole  purpose  of  section  15,  authorizing  the  taking  of  deposi- 
tions, would  be  defeated.  The  magistrate  would  be  left  with- 
out the  power  of  discharging  the  duty  imposed  upon  him,  and 
the  party  be  as  far  from  procuring  the  evidence  sought,  as  if  the 
power  to  summon  had  not  been  given. 

That  the  purpose  of  the  act  may  not  thus  be  defeated,  it  is 
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provided  in  section  21,  that  the  magistrate  shall  have  the  like 
power  to  compel  the  witness  to  appear  and  depose,  as  courts  of 
law  have  to  compel  a  witness  to  appear  and  testify  in  court. 
The  power  is  conferred  upon  him  for  the  same  reason  that  it  is 
conferred  upon  the  court, — that  justice  shall  not  fail.  It  is  to 
be  exercised  in  the  same  way,  by  process  of  attachment  against 
the  witness  who  disobeys  the  summons.  Upon  such  process, 
rightfully  issued  by  the  magistrate,  the  petitioners  are  now  im* 
prisoned.  They  cannot  be  properly  relieved  until  they  appear 
and  submit  to  testify ;  and  their  petition  for  the  writ  of  habeas 
corpus  must  be  dismissed. 


Henry  Marchant,  Trustee,  v.  The  Valley  Falls  Baptist 

Church. 

A  plea  that "  said  several  supposed  causes  of  action  in  said  counts  mentioned,  if  any  tuck 
there  be  or  still  aref  did  not  accrue  within  six  years,  is  defective,  for  not  confessing  the 
causes  of  action  which  it  seeks  to  avoid ;  but,  as  the  defect  is  formal  merely,  by  force 
of  ch.  184,  §  4,  of  the  Rev.  Stats.,  the  court  must  support  the  plea,  though,  for  this  cause, 
specially  demurred  to. 

Assumpsit,  the  declaration  containing,  first)  a  count  upon  a 
promissory  note  for  the  sum, of  $5,000,  made  by  the  defendants 
to  the  plaintiff  on  the  26th  day  of  February,  1852,  and  payable 
two  years  after  date ;  second,  a  count  on  book  account,  and  for 
goods,  wares,  and  merchandise  sold  and  delivered,  and  work  and 
labor  done, — to  the  amount  of  $5,000 ;  third,  a  count  for  inter- 
est, to  the  amount  of  $2,000 ;  and,  fourth,  a  claim  of  $9,000, 
under  the  money  counts. 

The  defendants  pleaded,  first,  the  general  issue ;  and,  second, 
as  to  the  second,  third,  and  fourth  counts  of  the  declaration,  the 
statute  of  limitations,  after  the  ordinary  words  of  beginning,  in 
this  form,  "  because  they  say,  that  said  several  supposed  causes 
of  action,  in  said  counts  mentioned,  (if  my  such  there  were  or 
still  are,)  did  not,  nor  did  any,  or  either  of  them,  accrue  to  the 
said  plaintiff  at  any  time  within  six  years  next  before  the  com- 
mencement of  this  suit,  in  manner  and  form  as  the  said  plain- 
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tiff  hath  above  thereof,  in  said  counts,  complained  against  the 
defendants ;  and  this  they  are  ready  to  verify.    Wherefore,"  &a 

The  plaintiff  joined  in  the  general  issue,  and  demurred,  spe- 
cially, to  the  plea  of  the  statute  of  limitations,  assigning  the 
causes  of  demurrer  as  follows  :— 

That  the  said  plea  does  not  sufficiently  confess  the  said  sev- 
eral causes  of  action  in  the  said  second,  third,  and  fourth  counts 
of  said  declaration ;  and  also,  that  the  said  second  plea  does 
not  give  to  the  said  plaintiff  color  of  action  in  his  said  second, 
third,  and  fourth  counts  of  his  said  declaration ;  and  also,  for 
that  the  said  second  plea  is,  in  other  respects,  uncertain,  infor- 
mal, and  insufficient 

The  defendants  having  joined  in  the  demurrer,  the  same  now 
came  on  for  hearing. 

Brownelly  for  the  plaintiff: — 

1st.  The  plea  of  the  statute  of  limitations,  being  a  plea  in 
confession  and  avoidance,  should  distinctly  confess  the  causes 
of  action  set  forth  in  the  declaration  t»  which  it  is  pleaded. 
Stephen  on  Plead.  200 ;  1  Chit  on  Plead.  525. 

3d.  The  plea  in  this  case  does  not  sufficiently  confess  the 
causes  of  action,  set  forth  in  the  declaration,  to  which  it  is 
pleaded.  1  Chit  on  Plead.  526 ;  Conger  v.  Johnston,  2  Denio, 
96 ;  Commercial  Bank  of  Buffalo  v.  Sparrow,  lb.  105,  and  cases 
cited. 

James  Tillinghast,  for  the  defendants:— 

1st  The  plea  is  in  the  established  form  given  in  Chitty's 
Pleadings,  and  retained  in  the  latest  American  editions  of  that 
work.  3  Chit  on  Plead.  (Springf.  ed.)  941 ;  see  lb.  956-1031. 
See  also,  in  trespass,  lb.  1067 ;  and  these  same  hypothetical 
words  are  retained  in  other  pleas;  for  example,  to  the  juris- 
diction, lb.  894;  in  assumpsit,  of  contract  made  jointly  with 
another,  lb.  900-943 ;  in  the  same,  of  contract  made  with  the 
plaintiff,  lb.  908-943;  of  discharge  in  bankruptcy,  lb.  911,  912; 
lb.  919, 920 ;  of  coverture,  lb.  907, 910 ;  of  infancy,  lb.  909-956 ; 
in  debt,  specially  not  in  defendant's  possession,  lb.  961a;  in 
covenant,  of  license,  lb.  1002;  of  set-off,  lb.  1021, 1022 ;  in  tres- 
pass, if  at  all  jointly  with  another,  lb.  1061, 1062 ;  even  in  justi- 
fying under  public  nuisance,  lb.  1094.      0 
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2d.  The  principle  on  which  plaintiff  relies,  applies,  in  its  strict- 
ness, only  to  those  pleas,  like  justification  in  trespass,  which  are 
strictly  in  confession  and  avoidance ;  but  the  plea  of  the  statute 
of  limitations  is  not  strictly  a  plea  in  confession  and  avoidance. 
It  is  not  enumerated  by  Chitty  in  his  examples  of  defences  con- 
stituting such.  See  1  Chitty  on  Plead.  (Springf.  ed.)  515  a,  &c. 
§  3.  It  is  a  statute  bar  to  the  action,  like  a  discharge  in  bank- 
ruptcy ;  and  does  not  discharge  the  debt  or  avoid  the  cause  of 
action.  It  only  creates  a  disqualification  in  the  plaintiff,  like 
outlawry,  coverture,  &c.  See  1  Cranch,  466,  Appendix  B ;  and 
the  plea  of  actio  non  accrevit,  does  not,  it  would  seem,  (even 
without  these  hypothetical  words,)  admit  that  a  cause  of  action 
ever  existed,  and,  therefore,  if  the  plaintiff's  position  is  correct, 
is  always  objectionable  in  whatever  form  pleaded.  See  Wilkin- 
son on  Limitations,  111,  note  (1),  (1  Law  Library) ;  Ibid.  114, 
note  (8).  lb.  Indeed,  the  objection  made  in  the  books  to  the 
other  form  of  pleading  the  statute,  (non  assumpsit  infra  sex 
annosy)  and  one  reason  for  preferring  this  form,  (actio  non  accre- 
vit,)  is,  that  the  former  does  admit  a  cause  of  action  before  the 
six  years.  Blanchard  on  Limitations,  147,  (1  Law  Library) ; 
Angell  on  Limitations,  314,  §  3. 

Ames,  C.  J.  This  plea  is  defective,  because,  instead  of  ex- 
pressly or  silently  confessing  the  plaintiff's  causes  of  action 
which  it  seeks  to  avoid,  by  the  introduction  of  the  words  "  sup- 
posed causes  of  action  in  said  counts  mentioned,  if  any  such 
there  be  or  still  are?  it  confesses  them  only  hypothetically ; 
which,  in  pleading,  is  tantamount  to  anx  argumentative  denial 
of  them.  Gould  v.  Lasbury,  1  Cr.  Mees.  &  Rose.  254,  256,  257 ; 
Margetts  v.  Bays,  4  Ad.  &  El.  489 ;  Lyall  v.  Higgins,  4  lb. 
N.'  S.  528,  534,  per  Patteson,  J.  This,  however,  is  a  mere  de- 
fect in  form,  consisting  in  the  manner  in  which  that  which  is 
substantial  is  stated  in  the  plea ;  and  in  England  can  be  reached 
only  by  a  special  demurrer.  Gould  v.  Lasbury,  Margetts  v.  Bays, 
supra.  We  have  already  had  occasion  to  decide  (Ellis,  Adm'r, 
v.  Appleby  fy  another,  4  R.  I.  Rep.  469,  470)  that  our  statute  of 
amendments,  unlike  the  statute  of  Anne,  requires  us  to  give 
judgment  in  the  cause  according  to  the  very  right,  "without 
regarding  any  impe^pctions,  defects,  or  want  of  form  in  the 
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writ,  declaration,  or  other  pleadings,  &c.,"  and  does  not  qualify 
its  requirement  in  this  respect,  as  that  statute  does,  by  the 
words  "  except  the  same  shall  be  specially  and  particularly  set 
down  and  shown  for  came  of  demurrer."  Rev.  Stats,  cb.  184, 
§4. 

By  force  of  this  statute,  we  can  no  more  regard  a  mere  defect 
of  form,  in  judgment  upon  a  special,  than  in  judgment  upon  a 
genera],  demurrer ; — and  this  demurrer  must  be  overruled. 


Susan  Sprague  v.  Joseph  Hull. 


An  action  of  covenant  cannot  be  maintained  upon  a  sealed  agreement  to  submit,  nnder  a 
role  of  court,  a  pending  action  and  all  matters  in  dispute  to  certain  referees,  for  the 
non-performance  of  their  award,  though  the  award  be  established  by  judgment,  unless 
the  agreement  of  submission  contain  some  stipulation  to  perform  it;  the  remedy  in 
such  case,  if  it  be  one  that  the  execution  of  a  common-law  court,  out  of  which  the  rule 
issues,  will  not  afford,  being  a  remedy  in  law  or 'equity  suited  to  the  case. 


Covenant  for  the  non-performance  of  an  award  of  referees 
under  a  rule  of  court,  brought  upon  the  following  deed  of  sub- 
mission : — 

"  Susan  Sprague  v.  Joseph  Hull. 

"  Action  of  Trespass.  In  the  case,  Susan  Sprague,  plaintiff, 
v.  Joseph  Hull,  defendant,  commenced  at  the  December  term 
of  the  court  of  common  pleas  in  the  county  of  Providence,  a.  d. 
1855,  for  an  alleged  trespass  upon  the  property  of  the  plaintiff, 
the  parties  in  court  have  agreed  to  enter  the  same  as  a  rule  of 
scud  court ;  and  have  mutually  agreed  to  refer  said  cause,  and 
all  other  claims  and  disputes  between  said  parties,  as  well  as 
any  and  all  other  matters  concerning  the  boundary  line  between 
their  several  estates,  to  Nehemiah  S.  Draper  and  James  Barnes, 
of  said  Providence,  who  are  authorized  and  empowered  to  pro- 
ceed and  appoint  time  and  place  of  meeting,  notify  the  parties 
thereof,  hear  their  several  pleas,  evidence,  and  allegations,  and 
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report  make  in  said  cause,  and  in  relation  to  said  boundary  line, 
as  to  them  shall  seem  just  and  equitable ;  and  if  said  referees 
shall  adjudge  that  said  defendant  is  guilty  of  said  alleged  tres- 
pass,, they  shall  estimate  and  report  the  amount  of  damages,  and 
execution  shall  issue  out  of  the  clerk's  office,  returnable  at  the 
next  September  term,  a.  d.  1867,  for  the  amount  thereof,  together 
with  all  costs  recovered  in  the  action  aforesaid ;  and  if  they  shall 
report  he  is  not  guilty,  then  they  shall  award  to  said  defendant 
his  costs  of  court,— -execution  to  issue,  and  returnable  as  afore- 
said. 

"  And  it  is  further  understood  and  agreed,  that  if  either  party 
shall  refuse  or  neglect  to  attend  before  said  referees,  they  shall 
proceed  ex  parte,  and  the  report,  so  made,  shall  be  final  and 
conclusive  between  the  parties. 

"  In  witness  whereof  the  parties  have  hereunto  set  their  hands 
and  seals  this  twenty-seventh  day  of  April,  a.  d.  1857. 

(Signed)  Susan  Sprague,  (l.  s.) 

Joseph  Hull,      (l.  s.)  " 

The  declaration  counted  upon  this  covenant,  and  alleging,  that, 
for  the  due  performance  and  satisfaction  of  said  agreement,  each 
of  said  parties  thereby  covenanted  and  agreed  with  the  other 
that  whatever  judgment  might  be  rendered  by  the  referees  named 
therein  should  be  final  and  conclusive,  further  alleged,  in  sub- 
stance, that  the  referees  had,  amongst  other  things,  awarded 
that  the  wall  and  fence  of  the  defendant,  as  they  then  stood, 
were  upon  the  land  of  the  plaintiff;  and  having  fixed  the  boun- 
dary line  of  their  respective  estates,  the  same  to  be  marked  and 
staked  out  by  a  surveyor,  had  further  awarded,  that  the  defend- 
ant should  remove  Ms  wall  and  fence  to  the  line  so  marked  and 
staked  out,  and  fill  in  any  vacancy  caused  by  such  removal, 
next  to  the  defendant,  prior  to  December  1st,  a.  d.  1857.  The 
breach  of  the  covenant,  assigned  in  the  declaration,  was,  that 
although  the  boundary  line  was  marked  and  staked  out  by  a 
surveyor  according  to  the  award  of  the  referees,  on  the  1st  day 
of  August,  1857,  the  defendant  had  not,  though  requested,  per- 
formed his  covenant,  "  by  placing  said  wall  and  fence  on  the 
aforesaid  line,"  within  the  time  limited,  but  had  hitherto  wholly 
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neglected  and  refused,  and  still  did  neglect  and  refuse  so  to  do, 
contrary  to  said  articles  of  agreement,  &c. 

To  this  declaration,  the  defendant  having  pleaded,  1st,  non 
est  factum ;  2d,  performance ;  and,  3d,  that  there  was  no  such 
award;  and  issue  having  been  joined  upon  these  pleas;  the 
case  came  on  for  trial  before  Shearman,  J.,  with  a  jury,  at  the 
December  term  of  the  court  of  common  pleas  for  the  county  of 
Providence,  1868.  In  support  of  the  issues,  on  her  side,  the 
plaintiff  proved  the  execution  of  the  above  covenant  of  submis- 
sion, and  offered  in  proof  the  following  award  of  the  referees 
named  therein,  which  it  was  agreed  had  been  returned  to  the 
court  of  common  pleas,  and  had  been  received  and  established 
by  judgment  of  said  court. 

"  To  the  honorable  court  of  common  pleas. 
"  Case.     Susan  Spraoue,  Plaintiff,  v.  Joseph  Hull,  Defendant. 

"  In  pursuance  of  their  appointment,  the  referees  in  the  above 
case,  having  been  duly  engaged,  notified  the  parties  of  the  time 
and  place  of  meeting,  heard  their  several  pleas,  evidence,  and 
.  allegations  ;  and  after  duly  considering  the  same  do  report,  that 
the  wall  and  fence,  as  they  now  stand,  are  upon  the  lot  of 
Susan  Sprague,  the  plaintiff;  and  that  the  boundary  line  be- 
tween the  parties  is  the  red  line  b  and  y,  as  defined  on  the  plat 
herewith  submitted,  and  made  part  of  this  report 

"  They  further  report,  that  the  rights  of  all  parties  to  the  use 
of  the  passage-way  between  the  two  estates  are  defined  in  the 
bond  of  Obadiah  Sprague,  westerly,  thirty  feet  from  Stamper 
Street,  the  terminus  of  said  passage-way,  as  specified  in  said 
bond,  eighteen  inches  in  width  beyond  or  running  to  rear ;  said 
terminus  extending  to  the  entrance  on  his  lot,  the  said  Joseph 
Hall  is  to  have  a  free  and  undisturbed  passage.  From  that 
point  the  wall  and  fence  are  to  be  set,  according  to  the  red  line 
on  said  plat, — the  first  being  staked  out  by  an  engineer  or  sur- 
veyor agreeable  to  this  plat ;  and  that  the  said  Hull  remove  the 
wall  and  fence  to  said  line  as  shall  be  marked  by  said  surveyor, 
and  filling  in,  next  to  said  Sprague,  any  vacancy  caused  by 
said  removal,  prior  to  December  1, 1857.  The  referees  further 
3* 
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award  and  determine  that  the  costs  of  court  and  the  referee's 
fees  be  taxed  equally  to  both  parties. 

All  which  is  respectfully  submitted. 

(Signed)     '       N.S.  Draper,   J  -  -         lf 
James  Barnes,  j  ^Jeree^ 

To  the  introduction  of  this  evidence  the  defendant  objected, 
substantially,  on  the  ground  that  it  did  not  support  either  issue, 
but  showed  that  the  defendant  had  fully  performed  his  covenant 
by  submitting  his  rights,  in  accordance  therewith,  to  the  award 
of  the  referees ;  and  that  the  proceedings  before  the  referees 
and  upon  their  report  being  had  under  the  provisions  of  the 
statute,  the  remedy  of  the  plaintiff  must  be  according  to  those 
provisions,  and  that  a  suit  at  common  law  could  not  be  main- 
tained on  the  covenant  of  submission  for  the  non-performance 
of  the  award  of  the  referees.  The  defendant  also  moved  that  a 
nonsuit  should  be  entered  up  against  the  plaintiff. 

This  objection  was  overruled  by  the  court,  and  the  motion  for 
a  nonsuit  refused ;  and  the  report  having  been  admitted  to  pass 
to  the  jury  in  connection  with  proof  that  the  defendant  had 
not  performed  the  award  by  removing  his  wall  and  fence  to  the 
line  fixed  by  the  referees,  the  jury  found  for  the  plaintiff  upon 
all  the  pleas,  and  assessed  damages  against  the  defendant  in 
the  sum  of  one  dollar. 

The  defendant  having  excepted  to  this  refusal  and  ruling  at 
the  trial,  now  brought  his  exceptions  to  this  court  for  the  cor- 
rection of  the  errors  alleged  therein. 

Peckham,  for  the  defendant : — 

1st.  No  common-law  action  caq  be  maintained  upon  an 
agreement  to  submit  a  cause  or  controversy,  under  a  rule  of 
court,  to  referees;  the  parties  contemplating  only  the  statute 
proceedings  and  remedy,  and  the  agreement,  when  the  report  of 
the  referees  is  established,  being  merged  in  the  judgment  of  the 
court.  Rev.  Stats,  ch.  188,  §  3.  The  court  can  vary  its  execu- 
tion so  as  to  conform  it  to  the  necessity  of  each  case.  Ibid, 
ch.  194,  §  17.  See  Caldwell  on  Arbitration,  369,  n.  1 ;  Webster 
-v.  Lee,  5  Mass.  337 ;  Sargent  v.  Hampden,  32  Maine,  78. 

2d.  From  its  terms  and  obvious  import,  this  covenant  has 
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been  fully  performed  by  the  defendant,  by  bis  submission  of  his 
rights  to  the  award  of  the  referees  named  therein,  and  to  the 
judgment  of  the  court  upon  their  report;  and  the  whole  force  of 
his  agreement  is  thereby  exhausted.  If  there  is  any  difficulty  in 
enforcing  the 'ward,  the  rtmedy  is  not,  certainly,  upon  a  cove- 
nant which  the  defendant  has  performed.  Sargent  v.  Hampden, 
32  Maine,  78  ;  Deerfield  v.  Arms,  20  Pick.  480 ;  Allen  v.  Chase, 
3  Wise.  249. 

3d.  The  action  derives  no  countenance  from  the  last  clause 
of  the  covenant,  providing  that  the  referees  may  proceed  ex  parte, 
if  the  parties,  upon  being  notified,  do  not  appear  before  them, 
and  that  notwithstanding  such  non-appearance,  the  report  shall 
be  final  and  conclusive  upon  the  parties ;  all  this  being  merely 
what  the  law  would  have  directed  and  adjudged  upon  a  sub- 
mission to  a  rule  of  court,  without  such  stipulation. 

4th.  The  agreement  of  submission  itself  looks  to  an  execu- 
tion, and  not  to  an  action,  for  the  enforcement  of  the  award,  and 
provides  in  express  terms  for  it ;  thus  showing,  that  the  parties 
contemplated  only  the  statute  mode  of  enforcing  the  award. 
But  if  an  action  at  common  law  may  be  brought,  in  some  form, 
to  enforce  the  award,  it  is  clear  that  covenant  is  not  that  ac- 
tion. 

Bowen,  for  the  plaintiff: — 

The  covenant  contains  the  usual  clause,  that  the  report  of 
the  referees  shall  be  final  and  conclusive.  All  that  the  court;  to 
which  the  report  was  made,  could  do  by  its  execution,  that  is, 
to  issue  execution  for  the  plaintiff's  costs,  has  been  done ;  and 
the  remedy  for  the  non-performance  of  the  specific  act  awarded 
for  the  defendant  to  do,  is  upon  his  covenant,  to  abide  by  the 
award. 

Ames,  C.  J.  There  is  no  express  stipulation  in  this  covenant 
of  submission  that  either  party  will  perform  the  award  of  the 
referees  named  therein,  nor,  from  what  is  stipulated,  can  any 
personal  covenant  to  that  effect  be  fairly  implied.  It  is  an  ordi- 
nary agreement,  under  seal,  it  is  true,  to  submit  a  certain  action 
then  pending  between  the  parties,  and  other  matters,  and  espec- 
ially a  boundary  line  of  their  respective  estates,  about  which  a 
dispute  existed,  to  certain  referees,  who  were  to  act  under  a  rule 
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of  the  court  of  common  pleas.  Every  clause  in  the  agreement 
points  merely  to  this ;  and,  certainly,  there  is  not  one  which 
looks  farther  than  the  remedy  by  execution  for  the  enforcement 
of  the  award.  Without  doubt,  where  this  is  deficient,  as,  for 
the  purpose  of  the  specific  performance  of  any  other  act  than 
the  payment  of  money,  it  in  general  is,  a  court  of  law,  by 
damages,  or  a  court  of  equity,  by  a  decree  for  specific  perform- 
ance, would  furnish  to  the  plaintiff  a  remedy,  based  upon  the 
award,  suited  to  his  case  ;  but,  because  the  agreement  of  sub- 
mission is  sealed,  it  by  no  means  follows  that  an  action  of 
covenant  upon  it  is  such  remedy.  It  may  be,  if  the  covenant 
contains  a  stipulation  to  perform  the  award ;  for,  defective  as 
the  execution  of  a  common-law  court  must  necessarily  be  to 
enforce  all  that  may  be  awarded  under  so  general  a  submission 
as  this,  we  see  no  objection  to  the  parties  providing,  by  per- 
sonal covenants  to  perform  the  award,  for  contingencies  which 
an  ordinary  execution  cannot  reach.  But  then  there  must  be 
such  a  covenant  before  the  party  can  claim,  in  an  action  of 
covenant,  damages  for  its  non-performance ;  and  a  mere  cove- 
nant to  submit  to  a  rule  of  court  is  not,  and  has  not  been 
deemed  to  be,  such  a  covenant 

The  evidence  oty'ected  to  by  the  defendant  in  the  court  be- 
low, so  far  from  tending  to  prove  a  breach  of  the  covenant  upon 
which  he  was  sued,  clearly  showed  that  he  had  performed  it  by 
submitting  his  rights  to  the  final  award  of  the  referees  in  whose 
choice  he  had  concurred,  and  did  not  tend  to  support  the  issue 
upon  which  damages  were  assessed  against  him.  The  court 
erred  in  admitting  it  for  such  a  purpose,  and,  as  the  verdict 
shows,  to  the  injury  of  the  defendant.  The  verdict  must,  there- 
fore, be  set  aside,  and  a  new  trial  granted. 


Digitized  by  VjOOQlC 


MARCH  TERM,  1859.  33 

State  v.  Smith. 


State  v.  Daniel  Smith.  14    lfi 

Where  the  jury,  after  having  retired  to  consider  their  verdict  upon  an  indictment  charg- 
ing a  statute  offence,  sent  for,  and  procured,  through  the  officer  in  attendance  upon 
them,  a  copy  of  the  Revised  Statutes  for  use  in  their  deliberations,  without  the  knowl- 
edge and  consent  of  the  court  or  counsel,  their  verdict,  convicting  the  defendant,  was, 
upon  his  motion,  set  aside,  and  a  new  trial  granted  to  him. 

The  defendant  was  convicted,  at  the  present  term  of  the 
court!  of  keeping  a  certain  common  nuisance,  to  wit,  a  grog- 
shop, tippling-shop,  &c,  at  Providence ;  and  now  moved  for  a 
new  trial,  on  the  ground,  first,  that  the  officer  who  attended  the 
jury,  after  the  cause  had  been  committed  to  them,  did,  at  the 
request  of  the  jury,  or  of  some  one  or  more  of  them,  before  they 
had  agreed  upon  a  verdict,  and  without  the  knowledge  or  con- 
sent of  the  defendant,  or  of  his  counsel,  or  of  the  court,  procure 
and  deliver  to  the  jury,  in  the  jury  room,  the  Revised  Statutes 
of  the  state,  for  their  information,  guide,  and  instruction  in  the 
cause ;  and,  second,  because  the  court  refused  to  continue  the 
cause,  upon  the  motion  of  the  defendant,  or  to  postpone  the 
trial  of  the  same,  under  circumstances  which  were  set  forth  in 
the  motion,  but  which  it  is  not  necessary  to  detail,  as  the  judg- 
ment of  the  court  turned  entirely  upon  the  first  cause  set  forth 
in  the  motion. 

It  was  agreed  that  the  jury,  after  having  been  instructed  by 
the  court  in  the  law  applicable  to  the  case,  did  send,  through 
the  officer  in  attendance  upon  them,  and  procure,  a  copy  of  the 
Revised  Statutes,  for  use  in  their  deliberations  upon  the  cause. 

Ripley,  for  the  defendant,  cited,  to  the  first  ground  for  new 
trial,  Wharton's  Crim.  Law,  1015,  and  cases  cited ;  Burrows  v. 
Unwin,  3  C.  &  P.  310 ;  S.  C.  14  Eng.  C.  L.  Rep.  322 ;  State  v. 
Farrar,  2  Ohio,  57 ;  Thompson  v.  Mallet,  2  Bay,  94 ;  Lott  v. 
Macon,  2  Strobh.  178,  410 ;  Whitney  v.  Whitman,  5  Mass.  405 ; 
Sargent  v.  Roberts,  1  Pick.  337 ;  Hiz  v.  Drury,  5  lb.  296 ;  Sheaff 
v.  Gray,  2  Yeates,  166,  273 ;  Lonsdale  v.  Brown,  4  Wash.  C.  C. 
R.  148 ;% Barrows  v.  Fish,  6  Greenl.  141;  Paine  v.  Van  Nat, 
1  Smith,  146  ;  Peacham  v.  Corbet,  21  Verm.  515 ;  Taylor  v. 


Digitized  by  VjOOQlC 


34  PROVIDENCE. 


State  v.  Smith. 


Sarsley,  Walker,  97 ;  Walker  v.  Hunter,  17  Geo.  364 ;  8  Barb. 
Sup.  Ct  R.  46  ;  Rev.  Stats,  ch.  164,  §  26. 

Kimball,  attorney-general,  for  the  state  :— 

It  is  irregular  for  the  jury  to  take  with  them  into  the  jury 
room  any  books  or  papers  not  put  into  the  cause  as  evidence. 

The  delivery,  by  the  officer  in  attendance  to  the  jury,  at  their 
request,  of  the  statute  book  which  had  been  read  from  and  com- 
mented upon  by  the  counsel  and  court,  during  the  trial,  is  not, 
however,  a  sufficient  ground  for  a  new  trial.  Commonwealth  v. 
Jenkins,  Thatch.  Crim.  Cas.  118 ;  United  States  v.  Gilbert  et  ah 
2  Sumn.  21,  81,  82. 

Ames,  C.  J.  The  line  between  the  duties  of  a  court  and  jury, 
in  the  trial  of  causes  at  law,  both  civil  and  criminal,  is  perfectly 
well  defined ;  and  the  rigid  observance  of  it  is  of  the  last  im- 
portance to  the  administration  of  systematic  justice.  Whilst, 
on  the  one  hand,  the  jury  are  the  sole  ultimate  judges  of  the 
facts,  they  are,  on  the  other,  to  receive  the  law  applicable  to  the 
case  before  them,  solely,  from  the  publicly  given  instructions  of 
the  court.  In  this  way  court  and  jury  are  made  responsible, 
each  in  its  appropriate  department,  for  the  part  taken  by  each 
in  the  trial  and  decision  of  causes,  and  in  this  way  alone  can 
errors  of  fact  and  errors  of  law  be  traced,  for  the  purpose  of 
correction,  to  their  proper  sources.  If  the  jury  can  receive  the 
law  of  a  case  on  trial  in  any  other  mode  than  from  the  instruc- 
tions of  the  court  given  in  the  presence  of  parties  and  counsel, 
how  are  their  errors  of  law,  with  any  certainty,  to  be  detected, 
and  how,  with  any  certainty,  therefore,  to  be  corrected  ?  It  is 
a  statute  right  of  parties  here,  following,  too,  the  ancient  course 
of  the  common  law,  to  have  the  law  given  by  the  court,  in  their 
presence,  to  the  jury,  to  guide  their  decision,  in  order  that  every 
error  in  matter  of  law  may  be  known  and  corrected.  By  chap- 
ter 164,  sect.  26,  the  supreme  court,  and  by  chapter  165,  sect  13, 
the  court  of  common  pleas,  are  required,  "  in  every  case,  civil 
and  criminal,  tried  in  said  courts,  with  a  jury,"  to  "  instruct  the 
jury  in  the  law  relating  to  the  same  ; "  and  by  other  statutes, 
motions  and  petitions  for  new  trial  and  bills  of  exceptions  are 
provided,  as  the  means  by  which  these  open  instructions  may 
be  reviewed,  for  the  correction  of  any  errors  into  which  the 
courts  may  have  fallen  in  giving  them. 
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The  motion  before  the  court  is,  in  part,  grounded  upon  a 
violation  of  this  statute  right  by  the  jury  who  convicted  this 
defendant  Notwithstanding  they  were  fully  instructed  by  the 
court  in  the  law  applicable  to  the  statute  offence  on  trial,  in  the 
presence  of  all  interested,  not  being  satisfied,  it  would  seem, 
they  send  for  and  obtain,  without  the  knowledge  of  court,  coun- 
sel, or  parties,  the  statute  book,  for  no  other  conceivable  purpose 
than  that  they  may  understand  and  expound  the  statute  for 
themselves. 

It  is  unnecessary  to  say,  that  this  book  was  the  proper  guide 
of  the  court  in  expounding  the  law  of  the  case  on  trial  to  the 
jury,  but  not  of  the  jury,  without  such  exposition,  suited  to  their 
doubts  and  difficulties,  accompanying  it.  In  Burrows  v.  Unwin, 
3  C.  P.  310,  S.  C.  14  Eng.  C.  L.  Rep.  322,  Lord  Tenterden  refused 
to  allow  the  jury,  who  had  sent  for  Selwyn's  Law  of  Nisi  Prius, 
to  have  the  book,  though  the  counsel  on  both  sides  expressly 
stated  that  they  had  no  objection ;  his  lordship  saying,  "  The 
regular  way  is  for  the  jury  to  come  into  court  and  state  their 
question,  and  receive  their  law  from  the  court ;  and  for  the  sake 
of  precedent  that  course  should  be  adopted  now."  But,  here! 
the  jury  sent  for  and  obtained  the  book  they  wanted  for  use, 
ignorant,  no  doubt,  of  the  impropriety  of  so  doing,  without  the 
knowledge  of  the  court,  or  of  the  defendant,  or  of  his  counsel, 
or  of  the  attorney-general ;  receiving,  as  it  were,  their  instruc- 
tion in  matter  of  law,  not  only  from  a  source  not  open  to  them 
as  jurors,  but  secretly,  in  the  absence  of  parties  and  counsel, 
and  without  those  checks  and  guards  which  the  law  places 
about  trials  for  the  security  of  the  rights  involved  in  them.  x  In 
Sargent  v.  Roberts,  1  Pick.  337,  a  new  trial  was  granted,  be- 
cause the  judge  who  tried  the  cause,  upon  receiving,  after  the 
adjournment  of  the  court,  a  letter  from  the  foreman,  informing 
him  that  the  jury  could  not  agree,  and  that  they  waited  his 
directions,  returned  an  answer  in  writing,  that  he  was  unwilling, 
after  so  much  time  had  been  consumed,  to  permit  them  to  sepa- 
rate, and  then  proceeded,  in  his  reply,  to  give  them  such  direc- 
tions as  would  enable  them  to  reconsider  the  cause  in  a  more 
systematic  manner.  It  seems,  from  the  opinion  of  the  court, 
that  this  course  was  taken  by  the  distinguished  judge  who  tried 
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the  cause,  under  the  sanction  of  an  old  practice  prevailing  in 
Massachusetts,  which  allowed  such  communication  between 
the  court  and  jury  in  relation  to  a  cause  which  had  been  com- 
mitted to  the  jury,  and  about  which  they  had  difficulty  in  com- 
ing to  an  agreement ;  but  to  condemn  a  practice  so  dangerous 
to  the  rights  of  parties  and  so  opposed  to  the  spirit  of  the  com- 
mon law,  which  demand  that  everything  given  to  a  jury  in  rela- 
tion to  a  case  before  them  should  be  given  in  open  court,  in  the 
presence  of  all  interested  or  authorized,  for  criticism,  for  sug- 
gestion, to  guard  against  injustice  and  error,  and  to  afford  the 
means  of  remedying  or  correcting  them,  the  verdict  was,  after 
full  hearing,  set  aside,  and  a  new  trial  granted.  In  Farrar  v. 
The  State  of  Ohio,  2  Ohio,  R.  (N.  S.)  54,  57,  58,  77,  a  new  trial 
was  granted,  because  it  appeared  that  the  jury,  after  the  cause 
had  been  submitted  to  them,  obtained  and  read  a  newspaper 
report  of  the  charge  delivered  to  them  in  the  very  cause  which 
they  were  considering,  although  it  was  agreed  that  the  report, 
in  some  parts  condensed,  was  correct. 

In  short,  without  the  aid  of  authority,  if  a  party,  and  espe- 
cially one  criminally  convicted,  shows  to  us  that  so  well  defined 
a  right  of  trial,  as  that  the  jury  should  receive  the  law  of  the 
case  before  them,  solely,  and  openly,  from  the  court,  has  been 
violated  in  his  person,  we  dare  not  refuse  him  a  new  trial,  to  be 
conducted  in  the  mode  which  the  constitution,  as  well  as  the 
common  and  statute  law,  accords  to  him.  If  we  did,  he  might 
well  complain  that  in  a  criminal  prosecution  his  trial  had  not 
been,  in  one  particular,  "  public ; "  that,  in  matter  of  law,  he 
had  not  had,  in  the  full  sense,  "  the  assistance  of  counsel  in  his 
defence,"  or  "the  liberty  to  speak  for  himself;"  and  that  he 
had  been  deprived  of  his  liberty  or  his  property  in  a  mode  un- 
known to  the  common  law,  or  "  the  law  of  the  land." 

As  for  this  cause  the  verdict  must  be  set  aside,  and  a  new 
trial  granted ;  it  is  unnecessary  to  consider  the  other  ground  for 
new  trial,  set  down  in  the  motion.  New  trial  granted. 
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Eber  Bartlett  v.  Henry  Brown. 

One  who  had  taken  the  growing  fruit  of  another  without  leave,  was  prosecuted  therefor  on 
a  criminal  complaint,  which  charged,  that  he  "  feloniously  did  steal,  take,  and  carry 
away  cultivated  fruit,  to  wit,  ripened  cherries,  being  and  growing  upon  the  land  and 
possessions  of  the  complainant,  &c,"  which  complaint  was  quashed.  Held,  that  an 
action  for  malicious  prosecution  conld  not  be  maintained  by  the  accused,  though  the 
accusation  were  maliciously  made;  the  complaint  being,  not  for  theft,  but  substantially 
for  trespass,  under  ch.  214,  §  20,  of  the  Revised  Statutes,  with  words  of  harsh  surplus- 
age, and  it  having  been  proved  that  the  plaintiff  committed  the  trespass. 

Where,  in  such  case,  the  prosecutor,  a  laboring  man,  truly  stated  his  cause  of  complaint 
to  a  counsellor  at  law  for  his  advice  and  direction,  and  pursuing  that  advice,  signed 
and  swore  to  a  complaint,  as  aforesaid,  prepared  for  him  by  the  counsellor  under  a  mis- 
recollection  of  the  statute,  the  misnomer  of  the  offence  in  the  complaint  will  not  support 
an  action  for  malicious  prosecution,  even  in  case  of  the  most  express  malice  in  prose- 
cuting; inasmuch  as  there  was  probable  cause  for  the  prosecution,  in  the  form  in  which 
it  was  made. 

Case  for  malicious  prosecution ;  the  declaration  alleging,  that 
the  defendant  maliciously  and  without  probable  cause,  on  the 
first  day  of  July,  1853,  complained  to  Spencer  Mowry,  Esq.,  one 
of  the  justices  of  the  peace  of  the  county  of  Providence,  against 
the  plaintiff,  that  the  plaintiff  feloniously  did  steal,  take,  and 
carry  away  cultivated  fruit,  to  wit,  ripened  cherries,  being  and 
growing  upon  the  land  and  possessions  of  the  plaintiff,  said 
fruit  and  cherries  being  the  property  of  the  defendant,  and 
caused  the  plaintiff  to  be  arrested,  and  to  give  recognizance 
with  surety,  for  his  appearance  before  said  justice  on  the  9th 
day  of  July,  1853,  on  which  day  the  complaint  was  abated,  and 
the  plaintiff  discharged,  &c.     Plea,  the  general  issue. 

At  the  trial  before  the  court,  to  whom  the  case  was  submit- 
ted in  law  and  fact,  the  plaintiff  proved,  that  on  the  first  day  of 
July,  1853,  the  defendant  preferred  a  complaint  against  him, 
under  oath,  to  Spencer  Mowry,  Esq.,  one  of  the  justices  assigned 
to  keep  the  peace  within  the  county  of  Providence,  in  which  it 
was  charged,  that  the  defendant,  "  feloniously  did  steal,  take, 
and  carry  away  cultivated  fruit,  to  wit,  ripened  cherries,  being 
and  growing  upon  the  land  and  possessions  of  the  complainant, 
said  fruit  and  cherries  being  the  property  of  the  said  complain- 
ant,'' and,  on  the  same  day,  procured  him  to  be  arrested,  and 
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brought  before  the  magistrate,  upon  the  warrant  issued  upon  said 
complaint ;  that,  upon  the  plaintiff's  recognizing  for  his  future 
appearance,  with  surety,  the  hearing  of  the  complaint  was,  upon 
the  plaintiff's  request,  adjourned  until  the  9th  day  of  July,  1853, 
when  the  magistrate  quashed  the  proceeding  because  the  com- 
plaint did  not  allege,  in  the  language  of  ch.  214,  §  20,  of  the 
Revised  Statutes,  that  the  fruit  was  taken  and  carried  away 
"  without  the  consent  of  the  owner  thereof."  The  plaintiff  also 
produced  proof  tending  to  show,  that  the  defendant  was  in- 
duced to  prefer  the  complaint  by  certain  persons  in  the  village 
of  Woonsocket,  who  had  been  prosecuted  for  the  illegal  sale  of 
strong  liquors,  and  against  whom  the  plaintiff  was  a  witness, 
with  the  view,  by  a  conviction  of  the  plaintiff  for  theft,  to  dis- 
qualify him  as  a  witness  in  such  prosecutions. 

The  defendant,  besides  producing  proof  tending  to  exculpate 
him  from  the  above  charge  of  special  malice,  called  witnesses, 
whose  testimony  strongly  tended  to  prove,  that  the  plaintiff  had, 
whilst  passing  by  the  defendant's  house  on  his  way  to  his  work, 
at  several  times,  picked  cherries  from  the  cherry-trees  of  the  de- 
fendant, which  ^overhung  the  highway  or  street.  He  also  proved 
that,  having  ascertained  this  fact,  he  laid  his  case  before  a  regu- 
lar practising  attorney  in  Woonsocket,  who  took  such  steps  as 
he  deemed  advisable,  and  drew  the  complaint  in  question,  as 
that  appropriate  to  the  case. 

Bcdlou,  with  whom  was  Payne,  for  the  plaintiff: — 

A  defect  in  the  complaint,  though  the  plaintiff  were  acquitted 
in  consequence  of  it,  would  not  prevent  him  from  maintaining 
an  action  for  malicious  prosecution.  Wicks  v.  Fentham  Sf  another, 
4  T.  R.  247 ;  Jones  v.  Gwynn,  10  Mod.  214,  216. 

Robinson,  for  the  defendant,  cited  Reg.  v.  Turweston,  1  Eng. 
L.  &  Eq.  317 ;  Commonwealth  v.  Pray,  13  Pick.  359 ;  Common- 
wealth v.  Squires,  1  Met.  256. 

Ames,  C.  J.  The  action  for  malicious  prosecution  supposes 
not  only  the  plaintiff's  innocence  of  the  charge  upon  which  he 
has  been  prosecuted,  but  want  of  probable  cause  of  his  guilt. 
The  grounds  of  it  are,  u  on  the  plaintiff's  side,  innocence,  and 
on  the  defendant's,  malice ; "  per  Parker,  C.  J.,  Jones  v.  Gwynn, 
10  Mod.  217 ;  and  if  there  be  real  guilt,  or  apparent  guilt  believed 
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by  the  prosecutor  to  be  real,  the  most  express  malice  in  pros- 
ecuting will  not  support  the  action.  Johnstone  v.  Sutton,  (in 
Error,)  1  T.  R.  544. 

In  the  case  before  us,  it  seems,  that  the  defendant  procured 
the  anest  of  the  plaintiff,  upon  the  charge,  that  he  feloniously 
stole,  took,  and  carried  away  cultivated  fruit,  to  wit,  ripened 
cherries,  the  property  of,  and  growing  upon,  the  lands  of  the 
defendant ;  which,  inasmuch  as  theft  cannot  be  committed  of 
such  a  subject,  is  not  a  defective  charge  of  theft,  but  a  harsh 
mode  of  charging  our  statute  offence  of  taking  growing  fruit 
without  license  of  the  owner.  If  the  defendant  had  spoken 
such  words  of  the  plaintiff,  proof  of  them  would  not  have  sup- 
ported an  action  by  the  latter  for  a  slanderous  accusation  of 
theft,  but  would  be  deemed  to  amount  to  a  charge  of  trespass 
only ;  and,  whether  written  or  spoken,  the  legal  construction  of 
them  must  be  the  same. 

Had  this  substantial  charge  been  false,  as  well  as  malicious, 
it  would,  on  account  of  the  vexation  and  expense  caused  by  it, 
have  supported  an  action  for  malicious  prosecution.  We  are 
satisfied,  however,  from  the  proof,  that  the  plaintiff  did,  on  more 
than  one  occasion,  pick  cherries  from  the  trees  of  the  defendant, 
as  he  passed  under  them  along  the  street,  without  his  leave. 
The  complaint,  therefore,  though  containing  words  of  harsh 
surplusage,  was  substantially  true,  and,  upon  this  ground,  the 
defendant  is  entitled  to  judgment. 

But  if  this  were  otherwise,  there  is  another  ground,  upon 
which,  as  it  seems  to  us,  the  defence  to  this  action  is  full. 
We  are  satisfied  from  the  proof,  that  the  defendant  fully  and 
fairly  submitted  his  cause  of  complaint  against  the  plaintiff  to 
a  counsellor  of  this  court,  residing  in  Woonsocket,  for  his  pro- 
fessional advice  and  aid ;  that  under  his  direction  the  complaint 
was  made ;  and  that,  the  complaint  being  filled  in  with  his  own 
hand,  its  objectionable  form  was  caused  by  his  misrecollection 
of  the  statute  concerning  the  taking  of  growing  fruit,  or,  at  any 
rate,  without  fault  or  neglect  on  the  part  of  the  defendant. 
There  is  no  evidence  which  leads  us  to  suspect,  that  the  de- 
fendant, a  laboring  man,  doubted,  or  had  cause  to  doubt,  the 
soundness  of  the  legal  advice  given  to  him,  or  suspected  even 
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when  he  signed  and  swore  to  the  complaint  prepared  for  him 
by  a  professional  man,  that  there  was  a  misnomer  of  the  offence 
therein  charged.  To  the  defendant,  then,  it  was  a  case  of  appa- 
rent guilt  of  theft,  believed  by  him  to  be  real ;  and  this,  according 
to  the  resolution  of  the  judges,  reported  to  the  House  of  Lords 
by  Lords  Mansfield  and  Loughborough  in  the  case  of  Johnstone 
v.  Sutton,  before  cited,  will  not  .support  an  action  for  malicious 
prosecution,  even  though  the  most  express  malice  be  proved  in 
the  prosecutor.  In  other  words,  though  there  be  malice,  there 
is  probable  cause ;  and  the  former  must  concur  with  the  want 
of  the  latter,  to  the  maintenance  of  the  action. 

Although  there  has  been  some  question  how  far  the  advice 
of  counsel  can  shield  a  defendant  in  an  action  of  this  sort,  yet 
the  weight  of  authority,  and,  as  it  seems  to  us,  the  more  rea- 
sonable opinion  is,  that  if  the  defendant  is  not  in  fault,  but  has 
been  wrongly  advised  as  to  his  rights,  upon  a  state  of  facts 
fully  and  fairly  presented  by  him  to  a  professional  man  whose 
candor  and  skill  he  had  no  reason  to  doubt,  the  advice  will  be 
a  sufficient  protection  for  him.  Hewlett  v.  Cruchley,  5  Taunt 
277 ;  Snow  v.  Allen,  1  Starkie,  409 ;  Ravenga  v.  Mackintosh, 
2  B.  &  C.  693 ;  Blunt  v.  Little,  3  Mason,  R.  102 ;  Stone  v.  Swift, 
4  Pick.  393 ;  Tompson  v.  Mussey,  3  Greenl.  310 ;  Stevens  v.  Fas- 
ten, 27  Maine,  (14  Shepl.)  266 ;  Hall  v.  Suydam,  6  Barb.  Sup. 
Ct  R.  83 ;  Walter  v.  Sample,  25  Penn.  State  R.  (1  Casey)  275 ; 
Kendrick  v.  Oypert,  10  Humph.  291 ;  Chandler  v.  McPherson, 
11  Ala.  916  ;  Williams  v.  Vanmeter,  8  Mis.  239  ;  contra,  Clem- 
ents v.  Ohrly,  2  Car.  &  Kirw.  686,  689,  per  Lord  Denman. 
90  so?!  ^OT  these  reasons,  our  judgment  must  be  for  the  defendant 

o90    8061 


State  v.  John  Crogan. 

Justices  of  the  peace,  and  courts  of  magistrates  exercising  the  jurisdiction  of  justices  of 
the  peace,  have  jurisdiction  oyer  the  offence  of  selling  liquor  in  violation  of  ch.  78,  §  16, 
of  the  Revised  Statutes;  and  the  supreme  court  has  jurisdiction  to  entertain  appeals,  in 
such  cases,  from  such  justices  and  courts. 

Appeal  to  this  court  from  the  sentence  of  the  court  of  magis- 
trates of  the  city  of  Providence,  passed  upon  the  defendant, 
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after  trial,  for  selling  liquor,  without  authority,  in  Providence, 
in  violation  of  chapter  78  of  the  Revised  Statutes. 

The  appeal  was  tried  with  a  jury  in  this  court ;  and  a  verdict 
of  guilty  having  been  returned  against  the  defendant,  he  inter- 
posed a  motion  in  arrest  of  judgment,  firsts  because  the  court 
of  magistrates  before  whom  the  complaint  was  originally  made 
had  no  jurisdiction  of  the  offence ;  and,  second,  because  the 
supreme  court  had  no  jurisdiction  of  the  appeal. 

Thurston,  for  the  motion  : — 

1st.  The  court  of  magistrates  before  which  said  complaint 
was  originally  brought  and  tried,  had  not  jurisdiction.  Rev. 
Stats,  p.  197,  §  16 ;  Ibid.  552,  §  2.  The  court  of  magistrates 
could  not  inflict  the  whole  extent  of  punishment  Ibid. ;  Com* 
monweatth  v.  Curtis,  Thatcher's  Cr.  Cas.  202. 

2d.  The  supreme  court  has  no  jurisdiction  of  such  complaints 
on  appeal  from  a  justice  court,  or  a  court  exercising  the  jurisdic- 
tion of  a  justice  of  the  peace.  Rev.  Stats,  p.  198,  §  22.  When 
a  new  jurisdiction  is  given  to,  or  a  new  remedy  offered  by  a 
common-law  court,  neither  the  jurisdiction  nor  the  remedy  is  to 
be  extended  beyond  the  legislative  grant.  Pringle  v.  Coster, 
1  Hill,  (a  C.)  53;  Thurston  v.  Prentiss,  1  Mann,  (Mich.)  193. 
If  a  statute  create  a  new  offence  or  cause  of  action,  and  provide 
that  a  particular  tribunal  shall  take  cognizance  of  it,  no  other 
court  can  enforce  the  law.  Aldrich  v.  Hawkins,  6  Blackf.  125 ; 
White  v.  Canover,  5  lb.  462.  When  a  new  right  is  introduced 
by  statute,  the  party  complaining  of  its  violation  is  confined 
to  the  statutory  remedy,  if  one  be  prescribed.  Long  v.  Scott, 
1  Blackf.  405 ;  6  Mass.  40.  The  word  "  may,"  in  ch.  198,  §  22, 
of  the  Revised  Statutes,  means  must  or  shall.  Mason  et  aL  v. 
Fearson,  9  How.  248 ;  Garth.  298 ;  King  v.  Inhabitants  of  Derby, 
Skin.  370 ;  Schuyler  Co.  v.  Mercer  Co.  4  Gilm.  20 ;  Mower  v. 
Mechanics  Bank  of  Alexandria,  1  Pet  64 ;  Renwick  v.  Mor- 
ris, 7  Hill,  575. 

The  Attorney-  General  was  stopped  by  the  court 

Bratton,  J.  The  defendant,  upon  complaint  before  the 
court  of  magistrates  of  the  city  of  Providence,  exercising  the 
jurisdiction  of  a  justice  of  the  peace,  was  charged  with  selling 
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and  suffering  to  be  sold,  strong  liquors,  contrary  to  the  provision 
of  ch.  78,  §  16,  of  the  Revised  Statutes.  He  was  tried  before 
that  court,  convicted,  and  sentenced ;  and  thereupon  appealed 
to  this  court  After  entering  his  appeal  here  he  was  tried  before 
a  jury,  who  returned  a  verdict  of  guilty.  He  now  moves  in 
arrest  of  judgment,  and  for  two  causes  assigned  by  him  ;  first) 
that  the  court,  to  which  the  original  complaint  was  made  and 
by  which  the  cause  was  tried,  had  no  jurisdiction  of  the  offence 
charged ;  and,  secondly,  that  supposing  the  court  had  jurisdic- 
tion to  try  and  convict,  yet  that  the  appeal  was  not  properly 
taken  to  this  court,  but  should  have  been  carried  to  the  court 
of  common  pleas  ;  this  court  having  no  jurisdiction  over  the 
appeal 

As  to  the  first  point,  we  think  it  quite  clear,  that  the  court  of 
magistrates  had  jurisdiction  of  the  offence  charged. 

The  statute  defining  the  jurisdiction  of  justices  of  the  peace 
provides,  that  "  every  justice  of  the  peace  within  the  county  in 
which  he  resides  shall  have  jurisdiction  and  cognizance  of  all 
crimes,  offences,  and  misdemeanors  done  or  committed  within 
the  said  county,  punishable  by  fine  of  twenty  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  three  months,  and 
of  all  other  criminal  matters  which  are  or  shall  be  declared 
specially  to  be  within  his  jurisdiction  by  the  laws  of  this  state, 
which  shall  be  legally  brought  before  him  ;  with  power  to  pro- 
ceed to  trial,  render  judgment,  pass  sentence,  and  award  a  war- 
rant for  execution  thereof." 

Section  16,  chapter  78,  of  the  Revised  Statutes,  (and  the 
offence  charged  is  one  against  the  provision  of  this  section,) 
provides,  that  for  the  first  offence,  the  person  convicted  shall  be 
sentenced  to  pay  costs,  and  a  fine  of  (20,  and  to  imprisonment 
for  ten  days ;  for  a  second  offence,  he  may  be  sentenced  to  pay 
costs,  and  a  fine  of  (20  and  to  imprisonment  for  three  months; 
and  for  any  subsequent  offence,  to  pay  a  like  fine  and  costs, 
and  to  imprisonment  for  six  months. 

The  statute,  before  recited,  gives  to  justices  of  the  peace 
jurisdiction  to  hear  and  determine  all  offences  where  the  pun- 
ishment prescribed  does  not  exceed  a  fine  of  (20,  or  an  impris- 
onment exceeding  three  months. 


Digitized  by  VjOOQlC 


MARCH  TERM,  1859.  43 


State  v.  Crogan. 


The  offence  charged  is  that  of  selling  strong  liquors.  It  is 
punishable  by  fine  of  (20,  one  within  the  power  of  a  justice  of 
the  peace  to  inflict,  and  by  imprisonment  of  ten  days,  a  punish- 
ment also  within  his  power. 

Section  40  of  this  chapter  provides,  that  it  shall  not  be  neces- 
sary in  any  complaint,  warrant,  or  indictment,  for  such  officer 
to  set  forth  any  former  conviction,  but  that  any  such  conviction 
may  be  proved  in  the  same  manner,  and  with  the  same  effect, 
as  if  it  had  been  alleged. 

In  view  of  this  provision,  it  is  contended,  that  inasmuch  as  it 
is  open  to  proof  upon  the  trial,  to  show,  that  the  defendant  had 
been  twice  convicted,  so  that  this  was  a  third  offence,  and  that 
the  justice  could  not  sentence  to  the  punishment  prescribed  for 
a  third  offence,  viz.,  imprisonment  for  six  months,  his  jurisdic- 
tion fails.  It  must  be  noted,  that  defendant's  motion  is  in 
arrest  of  judgment,  and  must  therefore  be  for  causes  apparent 
upon  the  record,  and  for  no  others.  The  charge,  as  it  appears 
upon  the  record,  is  one  within  the  jurisdiction  of  a  justice  of 
the  peace  to  convict  and  sentence.  There  is  nothing  on  the 
record  to  show  it  other  than  an  offence  punishable  by  a  fine 
of  $20,  and  by  an  imprisonment  of  ten  days.  To  make  it  ap- 
pear that  it  was  anything  beyond  this,  we  must  go  beyond  the 
record.  The  defendant  was  found  guilty,  by  the  court  below 
and  by  the  jury  here,  of  no  other  offence.  The  record  shows, 
not  only  that  no  other  offence  was  alleged,  but  that  no  other 
was  proved. 

If,  however,  it  were  questionable,  whether  a  justice  of  the 
peace  or  court  of  magistrates  had  jurisdiction  of  offences 
against  the  16th  section,  so  far  as  they  are  punishable  by 
fine  and  imprisonment  to  the  extent  before  mentioned,  all 
doubt  must  be  removed  when  we  turn  our  attention  to  the 
provision  of  section  22  of  the  same  chapter.  The  implication 
here  is  too  strong  to  be  overcome,  that  in  contemplation  of 
this  chapter  justices  of  the  peace  were  to  have  jurisdiction  of 
offences  under  and  against  the  16th  section.  The  22d  section 
provides  for  appeals  in  case  of  conviction,  and  is,  "  Any  person 
convicted  before  a  justice  of  the  peace,  or  a  court  exercising  the 
jurisdiction  of  a  justice  of  the  peace,  of  any  offence  under  the 
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sections  just  mentioned,  may  appeal,  &c.,  to  the  court  of  com- 
mon pleas  next  to  be  holden  in  the  same  county  after  ten  days." 
One  of  the  sections  just  mentioned  and  here  referred  to,  is  this 
16th  section ;  so  that  the  jurisdiction  of  a  justice  of  the  peace 
over  offences  under  this  section  is  expressly  recognized.  •  It  is 
entirely  clear,  that  the  court  of  magistrates  which  tried  this 
cause  below,  had  jurisdiction. 

It  is,  however,  contended,  secondly,  that  though  the  convic- 
tion below  was  right,  yet  that  this  court  have  no  jurisdiction  to 
entertain  an  appeal  from  a  conviction  in  such  case. 

By  ch.  221,  §  1,  relating  to  appeals  from  justices  of  the  peace 
in  criminal  cases,  it  is  provided,  that  "  Any  person  aggrieved  at 
any  sentence  of  any  magistrate,  justice  of  the  peace  or  court, 
&c,  pronounced  against  him  on  any  complaint  for  threats,  as- 
sault and  battery,  or  both,  or  for  theft,  or  for  any  offence  which 
is  or  shall  be  within  the  jurisdiction  of  such  magistrate  to  try 
and  determine,  may  appeal  from  such  sentence  to  the  supreme 
court  or  to  the  court  of  common  pleas,  then  next  to  be  holden 
in  the  same  county  after  ten  days."  This  provision  covers 
every  case  of  conviction  before  a  justice  of  the  peace,  and  gives 
the  party  convicted  liberty  to  appeal  to  this  court.  It  is  said, 
however,  that  where,  by  the  22d  section  before  recited,  of  chap- 
ter 78,  it  is  provided,  that  a  defendant  convicted  by  a  justice  of 
the  peace  under  that  chapter,  may  appeal  to  the  court  of  com- 
mon pleas,  and  by  the  next  section,  in  case  of  appeal  is  required 
to  give  recognizance  that  he  will  enter  his  appeal  in  the  court  ap- 
pealed to,  the  words  umay  appeal71  are  to  be  construed  to  mean 
"shall  appeal ;"  and  so,  the  statute  intended  ti>  compel  an  appeal 
to  the  court  of  common  pleas  only.  It  might  be  a  sufficient  an- 
swer, to  say,  that  the  terms  used  in  chapter  221,  in  relation  to 
appeals,  are  identical  with  those  of  section  23  of  chapter  78, 
and,  therefore,  leave  the  word  "may,"  in  either  case,  to  its 
natural  signification,  implying  liberty  in  the  party  to  appeal. 
It  is  also  said,  that  this  is  an  offence  newly  created,  and  for 
which  a  jurisdiction  is  specially  provided,  at  least  so  far  as  the 
appeal  is  concerned.  If  it  were  true  that  this  offence  were  one 
newly  created,  there  might  be  force  in  this  argument ;  but  this 
offence  existed  upon  the  statute  book  long  before  the  Revised 


Digitized  by  VjOOQlC 


MARCH  TERM,  1859.  45 

Heyer,  Brothers,  «.  Carr  &  another. 

Statutes  went  into  effect,  and  was  not  then  for  the  first  time 
created.  We  need  not,  however,  trouble  ourselves  with  con- 
siderations of  this  kind.  It  is  apparent,  that  this  particular 
provision  for  appeal  to  the  court  of  common  pleas  was  not  put 
into  this  chapter  in  the  revision  from  any  design  to  give  it  any 
special  operation,  or  because  it  was  necessary  to  any  purpose 
of  that  chapter.  By  referring  to  section  42  of  the  same  chapter, 
this  is  made  manifest.  The  only  express  provision  for  appeal 
in  this  chapter  is  that  contained  in  section  22 ;  yet  the  42d  sec- 
tion fully  recognizes  appeals  to  the  supreme  court,  as  well  as 
appeals  to  the  court  of  common  pleas.  It  provides  for  the  con- 
ducting of  appeals  from  sentences  of  justices  and  magistrates, 
both  in  the  supreme  court  and  court  of  common  pleas.  It  fully 
recognizes,  and  by  implication  affirms,  the  right  of  persons  con- 
victed of  offences  under  this  chapter  to  take  their  appeals  to 
either  court. 

The  defendants  motion  must  be  overruled. 


Heyer,  Brothers,  v.  Joseph  Flagg  Carr  &  another.  "    $ 

In  trover  against  two  for  a  joint  conversion,  the  plaintiffs  obtained  judgment  by  default 
against  one,  and  then  withdrew  their  action  against  the  other,  upon  receiving  from  him 
partial  satisfaction  for  the  wrong,  and  agreeing  no  further  to  prosecute  him  personally 
therefor.  Held,  that  damages  might  be  assessed  against  the  defaulted  defendant  for  the 
value  of  the  goods  converted,  with  interest  from  the  time  of  conversion,  deducting 
therefrom  the  amount  received  from  his  codefendant,  by  way  of  compromise,  for  hi* 
liability. 

Trover  for  a  quantity  of  toys  and  fancy  goods,  belonging  to 
the  plaintiffs,  and  alleged  to  have  been  converted  by  the  defend- 
ants, Joseph  Flagg  Carr  and  Norman  P.  Little,  jointly,  on  the 
29th  day  of  November,  1858. 

The  action  was  brought,  originally,  in  this  court;  and  the 
defendant  Little,  having  suffered  judgment  to  pass  against  him 
by  default,  the  plaintiffs,  upon  receiving  from  the  defendant, 
Carr,  who  had  answered  the  action,  the  sum  of  (70.82,  and 
costs,  had  discontinued  the  action  as  to  him,  and  given  him  a 
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receipt  for  the  sum  received  of  him  as  above.  This  sum  was 
not  received  in  settlement  of  the  cause  of  action,  which  it  was 
understood  the  plaintiffs  were  to  be  at  liberty  to  prosecute 
against  Little ;  but  as  the  price  of  discontinuing  this  suit,  and 
no  further  prosecuting  the  cause  of  action,  against  Carr. 

Eddy,  for  the  plaintiffs,  having  proved  that  the  value  of  the 
goods,  at  the  time  of  conversion,  was  $283.28,  now  moved, 
that  damages  be  assessed  against  the  defendant  Little,  in  the 
sum  of  (219.36,  being  the  value  of  the  goods  converted,  after 
deducting  the  payment  made  by  Carr,  with  interest  from  the 
time  of  conversion. 

Ames,  C.  J.  The  plaintiffs  are  entitled  to  assess  against  the 
defaulted  defendant  the  value  of  the  goods  converted,  with  in- 
terest from  the  time  of  conversion,  deducting  therefrom  the 
amount  received  by  them  of  the  other  defendant  for  his  per- 
sonal discharge.  The  receipt  of  an  agreed  satisfaction  for  a 
breach  of  contract,  or  for  a  tort,  from  one  joint  contractor  or 
tort-feasor,  is,  indeed,  a  good  defence  to  the  others  against  lia- 
bility for  the  same  breach  of  contract,  or  tort.  This  defence 
proceeds  upon  the  substantial  ground,  that  the  cause  of  action 
has  been  extinguished  against  all  by  full  compensation  received 
from  one  ;  and  not  upon  the  mere  release  of  one,  except  so  far 
as  such  release  is  evidence  of  full  compensation,  or  renders  pur- 
suit of  the  others,  by  action,  impracticable,  according  to  the 
rules  regulating  legal  remedies.  Accordingly,  a  technical  re- 
lease, upon  composition,  of  one  of  two  copartners  from  a  debt 
of  the  firm,  with  a  proviso  that  it  shall  not  discharge  or  affect 
the  remedies,  whether  joint  or  several,  against  the  joint  estate, 
or  the  other  copartner  personally,  will  not,  when  pleaded,  have 
that  effect ;  and,  a  multo,  a  mere  receipt  will  not,  if  given  and 
received  as  evidence  only  of  a  partial  satisfaction  of  a  joint  and 
several  claim.  Solly  v.  Forbes,  2  Brod.  &  Bing.  38  ;  S.  C. 
6  Eng.  C.  L.  Rep.  11 ;  Thompson  v.  Lack,  3  Mann.,  Grang.  & 
Scott,  540 ;  S.  C.  54  Eng.  C.  L.  Rep.  540,  551,  552 ;  Waters  v. 
Smith,  2  B.  &  Adolph.  889 ;  8.  C.  22  Eng.  C.  L.  Rep.  205-207 ; 
Field  v.  Rabbins,  8  B.  &  Adolph.  90 ;  S.  C.  35  Eng.  C.  L.  Rep. 
333-335. 

In  this  case  we  are  disembarrassed  from  all  technicalities 
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growing  out  of  the  cause  of  action,  the  nature  of  the  discharge, 
or  the  rules  pertaining  to  the  remedy.  A  tort  is  joint  and  sev- 
eral ;  the  discharge  was  by  receipt  only,  and  personal  to  one 
tort-feasor,  for  his  share  of  the  wrong ;  and  the  plaintiffs  had 
obtained  judgment  by  default  against  one  defendant,  before 
they  settled  with,  and  withdrew  their  action  against,  the  other. 
The  remaining  defendant  is,  certainly,  the  last  person  who  can 
complain  of  such  a  settlement ;  since,  being,  and  acknowledging 
himself,  liable  for  the  whole  damages  of  the  joint  wrong,  by 
means  of  this  compromise  with  his  codefendant,  he  has  the 
advantage,  in  his  own  discharge  pro  tanto,  of  whatever  the 
plaintiffs  have  received  by  virtue  of  it. 
Let  judgment  be  entered  against  the  defendant)  Little,  for  the 
of  $219.36. 


Duty  Evans  v.  The  Commercial  Mutual  Insurance  Com-        ijj  2ro 

pany. 

Where,  under  a  policy  on  all  iron  purchased  by,  or  consigned  to,  the  insured,  insurance 
was  effected  by  him  on  •*  808  bundles  rods  "  at  and  from  Liverpool  to  Providence,  via 
New  York  and  Boston,  and  the  policy  provided,  "  that  said  company  shall  not  be  liable 
for  any  partial  loss  on  bar  or  sheet  iron,  iron  wire,  hoop  iron,  tin  plates,  ice,  salt,  grain 
of  all  kinds,  &c;  nor  for  any  partial  loss  on  hemp  or  flax,  unless  the  same  shall  amount 
to  20  per  cent,  on  the  whole  aggregate  value  thereof,"  &c. ;  ffddfin  case  of  a  partial  loss 
claimed  on  the  bundles  of  rods  insured,  that  the  court  cannot  determine  as  a  matter  of 
law,  whether  "  bundles  of  rods  "  are  "  bar  iron,"  within  the  meaning  of  the  proviso,  but 
that  the  same  is  a  question  of  fact  to  be  submitted  to  the  jury;  that,  to  the  meaning  of 
these  terms  in  the  trade,  the  testimony  of  any  persons  connected  with  it,  whether  as 
manufacturers,  retail  dealers,  or  workers  in  iron,  as  well  as  of  insurers  of  iron  or  mer- 
chants effecting  insurance  upou  it,  was  admissible  in  evidence ; — but  that  such  testi- 
mony might  be  controlled  by  evidence  of  a  usage  to  treat  "bundles  of  rods"  as  "bar 
iron"  under  the  above  proviso,  in  the  adjustment  of  losses  upon  such  policies;  to  which 
usage  only  the  testimony  of  insurers,  insurance  brokers,  and  merchants  accustomed 
to  make  and  settle  losses  upon  contracts  of  insurance  upon  such  subjects,  should  be 
admitted. 

Held,  also,  that  the  rule  to  ascertain  the  amount  of  a  partial  loss  was,  by  deducting  the 
gross  produce  of  sales  of  the  damaged  goods,  at  the  port  of  arrival,  from  the  gross  prod- 
uce of  the  sales  of  such  goods  if  they  had  arrived  sound,  to  ascertain  the  proportion  or 
percentage  of  loss,  and  to  take  that  percentage  upon  the  cost  of  the  goods  insured, 
or  their  value  in  the  policy,  as  the  amount  which  the  insurer  is  to  pay;  but  that  un- 
der the  above  proviso  the  insurer  was  exempted  from  any  partial  loss  on  "  bar  iron," 
though  the  same  exceeded  20  per  cent. ;  but  that,  where  the  jury,  being  misinstruoted 
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in  this  last  particular,  found  for  the  plaintiff,  under  the  general  issue,  a  partial  loss, 
exceeding  20  per  cent.,  but  also  found  specially,  upon  the  evidence,  that  "  bundles  of 
rods  "  were  not "  bar  iron,"  the  misinstruction  was  no  ground  for  new  trial. 

Assumpsit,  by  an  importer  and  dealer  in  iron,  to  recover  a 
partial  loss  under  a  policy  of  insurance,  effected  by  him  with 
the  defendants,  on  all  iron  purchased  for  him,  or  consigned  to 
him,  at  and  from  Liverpool,  to  Providence,  via  New  York  or 
Boston,  by  vessel  or  vessels,  against  loss  or  damage  on  the  high 
seas,  and  elsewhere.  At  the  trial  before  Mr.  Justice  Bosworth, 
with  a  jury,  at  the  present  term  of  this  court,  it  appeared,  that 
on  the  4th  day  of  September,  1852,  the  plaintiff  took  out  a 
policy  from  the  office  of  the  defendants,  "  on  all  iron,  purchased 
for  him,  or  consigned  to  him,  at  and  from  Liverpool  to  Prov- 
idence, via  New  York  or  Boston,  by  vessel  or  vessels  ;  com- 
mencing the  risk  on  the  1st  instant,  and  to  continue  until  notice 
is  given  by  either  party  to  the  other,  in  writing ;  due  notice  in 
all  cases  to  be  given  to  the  company  on  receiving  information 
of  shipments ; "  and  that  the  plaintiff,  having  purchased  at  the 
cost  of  $969,  and  ordered  to  be  shipped  to  him  from  Liverpool, 
808  bundles  of  slit  iron  rods,  on  the  21st  day  of  March,  1856, 
gave  notice  of  the  same,  under  his  policy,  to  the  defendants, 
who,  by  their  secretary,  indorsed  thereon  the  following  memo- 
randum of  insurance : — 

« 1856.    No.  32.    Duty  Evans. 
"  March  21.     $1,100,  on  808  bundles  rods,  on  board  the  ship 
Chattahochee,  at  and  from  Liverpool  to  New  York,  and  thence 
to  Providence,  as  customary,  at  1±  less  l£  13.55. 

(Signed)  J.  A.  Budlong,  &c'y." 

The  iron,  which  was  duly  shipped  in  the  Chattahochee,  ar- 
rived at  New  York,  but  was  found,  when  broken  out  and  dis- 
charged, to  be  more  or  less  wet,  rusted,  and  damaged  by  salt 
water.  The  plaintiff  produced  evidence  tending  to  prove  that 
this  damage  was  caused  by  an  excess  of  water  in  the  bilges  of 
the  vessel,  caused  by  its  careening  in  heavy  gales,  which  forced 
the  water  beyond  the  reach  of  the  main  pumps  of  the  ship,  and 
where  her  bilge  pumps  had  neither  power  nor  capacity  to  free 
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her.  The  policy  contained  the  following  clause  descriptive  of 
the  perils,  insured  against  and  limiting  the  liability  of  the 
insurers  in  case  of  partial  losses  :  — 

"  And  the  said  Commercial  Mutual  Insurance  Company 
agree  to  bear  and  take  upon  themselves,  in  the  voyages  de- 
scribed in  said  endorsements,  the  danger  of  the  seas,  of  fire, 
enemies,  pirates,  overpowering  thieves,  restraints  and  detain- 
ments of  all  kings,  princes  or  people,  of  what  nature  or  quality 
soever;. barratry  of  the  master  [unless  the  insured  be  owner  of 
the  vessel]  and  of  the  mariners ;  and  all  other  losses  or  mis- 
fortunes that  have  or  shall  come  to  the  damage  of  said  property 
or  any  part  thereof,  to  which  insurers  are  liable-.  Provided,  that 
said  company  shall  not  be  liable  for  any  partial  loss  on  bar  or 
sheet  iron,  iron  wire,  hoop  iron,  tin  plates,  ice,  salt,  grain  of  all 
kinds,  Indian  meal,  tobacco  not  manufactured,  peas,  beans, 
hayseed,  fruits,  (whether  preserved  or  otherwise,)  hams,  cheese, 
dry  fish,  vegetables  and  roots,  molasses,  hempen  yarn,  cotton 
bagging,  pleasure  carriages,  household  furniture,  skins  or  hides, 
musical  instruments,  looking-glasses,  or  any  articles  that  are 
perishable  in  their  own  nature:  nor  for  any  partial  loss  on 
hemp  or  flax,  unless  the  same  shall  amount  to  twenty  per  cent 
on  the  whole  aggregate  value  thereof ;  nor  for  any  partial  loss 
on  cutlery,  hardware,  flour,  butter,  lard,  sugar,  rice,  manufac- 
tured tobacco,  flaxseed,  bread,  coffee,  pepper,  or  on  vessels 
valued  at  less  than  ten  thousand  dollars,  unless  the  same  shall 
amount  to  ten  per  cent,  on  the  whole  aggregate  value  of  such 
articles,  or  the  agreed  value  of  such  vessel :  nor  for  any  partial 
loss  on  any  other  articles,  or  vessels  or  freights,  unless  it 
amounts  to  five  per  cent,  on  the  aggregate  or  agreed  value 
thereof;  exclusive  in  each  case  of  the  charges  or  expenses 
incurred  for  the  purpose  of  ascertaining  and  proving  the  loss ; 
but  the  insured  shall  recover  on  a  general  average." 

It  further  appeared  from  the  evidence,  that  upon  the  arrival 
of  the  iron  at  Providence,  it  was  sold  by  the  plaintiff  at  auc- 
tion, in  one  lot,  and  bid  in  for  himself,  at  the  price  of  $1244.32, 
cash,  and  subsequently  sold  by  him  for  the  sum  of  $1583.68, 
at  six  months. 

The  defendants  resisted  payment  of  the  claim  of  the  plaintiff 

vol.  in.  —  AMES.  5 
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under  this  policy ;  first,  on  the  ground,  that  inasmuch  as  he  had 
sold  the  iron  at  the  port  of  delivery  for  a  price  greatly  exceeding 
what  he  had  paid  for  it  at  the  port  of  lading,  he  had  sustained 
no  loss  recoverable  under  the  policy ;  and  second,  because,  as  a 
matter  of  law,  bundles  of  rods  were,  as  • "  bar-iron,"  excepted 
from  partial  losses,  by  the  above  quoted  clause  of  the  policy. 
The  judge  presiding  at  the  trial  overruled  these  grounds  of  de- 
fence; whereupon  much  testimony  was  adduced  on  both  sides 
for  the  purpose  of  showing  the  meaning  of  the  word  "  bar-iron" 
in  the  iron  trade  ;  the  plaintiff  contending  that  it  did  not,  and 
the  defendant  that  it  did  embrace  "  bundles  of  slit  rods,"  for 
the  purpose  of  showing,  on  the  one  side,  that  it  was  without, 
and  on  the  other  that  it  was  within,  the  above  exception. 

In  the  course  of  his  evidence,  the  plaintiff  offered  the  evi- 
dence of  blacksmiths  and  retail  dealers  in  iron,  to  prove  the 
meaning  of  the  phrases,  "  bar-iron,"  and  "  bundles  of  rods,"  in 
the  trade ;  to  which  the  defendants  objected,  on  the  ground, 
that  no  witness  should  be  allowed  to  testify  upon  this  point, 
except  importers,  accustomed  to  insure  iron,  or  insurers,  insur- 
ance brokers,  and  the  like ;  the  question  involving  the  meaning 
of  these  phrases  in  a  policy  of  insurance.  The  court,  however, 
admitted  the  testimony,  as  well  as  the  testimony  of  importers, 
insurers,  &c.  on  both  sides,  as  to  the  customary  meaning  of  the 
phrase  in  question  in  the  trade.      * 

Appended  to  the  bill  of  lading  -and  receipt  for  duties  at  the 
custom-house  in  New  York,  put  in  evidence  by  the  plaintiff, 
was  an  application  by  the  plaintiff  to  the  collector  of  that  port, 
made  by  an  agent,  for  a  partial  remission  of  duties  in  conse- 
quence of  the  damaged  state  in  which  the  iron  had  arrived, 
together  with  the  report  of  an  appraiser,  that  the  damage  was 
twenty  per  cent.  ;and  it  appearing  that  the  plaintiff  had  through 
his  agent  paid  duties  according  to  this  appraisement  of  the  par- 
tial loss,  the  defendants  requested  the  court  to  charge  the  jury, 
that  the  plaintiff  was  concluded  by  this  act  of  his  own  agent  as 
to  the  amount  of  damage  by  the  perils  of  the  sea  between  Liv- 
erpool and  New  York,  which  the  judge  presiding  at  the  trial 
refused  to  give. 

The  defendants  also  requested  the  court  to  charge  the  jury 
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that  if  they  found  the  subject  of  insurance  to  be  "  bar-iron," 
within  the  meaning  of  the  above  quoted  clause  of  the  policy, 
that  the  insurers  were  not  liable  for  any  partial  loss  thereon, 
which  the  judge  presiding  at  the  trial  refused  to  do ;  but  did 
charge  the  jury,  that,  within  the  meaning  of  that  clause,  they 
must  find  for  the  plaintiff  any  partial  loss  upon  the  subject  of 
insurance,  if  u  bar-iron,"  provided  such  partial  loss  exceeded 
20  per  cent,  of  the  value  thereof,  and  if  not  bar-iron,  provided 
the  partial  loss  exceeded  five  per  cent,  on  the  value  thereof. 

The  defendants  duly  excepted,  at  the  trial,  to  the  above  rul- 
ings and  instructions  of  the  court,  and  the  jury  having  found, 
specially,  that  "  bundles  of  rods"  were  not  "  bar-iron"  within 
the  sense'  of  the  policy,  and  assessed  the  plain tifPs  damages  at 
$500,  the  defendants  now  moved  for  a  new  trial  upon  the 
ground  of  errors  in  matter  of  law  committed  by  the  judge  pre- 
siding at  tte  trial  in  these  rulings  and  instructions. 

T.  A.  Jenckes,  for  the  motion,  argued  the  several  grounds  by 
him  taken  at  the  trial ;  and  cited,  to  the  point,  that  there  was 
no  loss  in  this  case  upon  which  the  plaintiff  could  recover,  com- 
paring the  cost  of  the  iron  at  the  port  of  shipment  with  what  it 
brought  at  the  port  of  delivery,  2  Arnould  on  Ins.  964 ;  and 
to  tl^e  points,  that  the  court  should  have  ruled,  as  a  matter  of 
law,  that "  bundles  of  rods  "  were  within  the  articles  excepted 
in  the  policy  from  partial  loss,  and  that  the  testimony  of  other . 
witnesses  than  those  familiar  with  the  adjustment  of  losses  upon 
policies  on  iron  was  inadmissible  to  prove  the  meaning  of  the 
phrases  "  bar-iron  "  and  "  bundles  of  rods  "  for  the  purposes  of 
the  trial,  he  cited,  1  Ibid.  76 ;  Park  on  Ins.  149, 160, 161. 

W.  H.  Potter,  against  the  motion,  cited,  to  the  rule  of  ascer- 
taining the  amount  of  a  partial  loss  adopted  by  th$  court  at 
the  trial,  Archbold's  Nisi  Prius,  208;  2  Wheaton's  Selwyn, 
992;  that  parol  evidence  is  admissible  to  show  the  meaning 
of  terms  employed  in  a  policy  of  insurance,  1  Greenl.  Ev.  sect 
295;  1  Phillips,  on  Ins.,  arts.  142,  143,  144;  and  that  it  is  the 
province  of  the  jury  to  decide  on  the  meaning  of  such  terms, 
2  lb.  arts.  1942, 1947. 

Ames,  C.  J.  The  first  cause  for  new  trial  set  down  in  the 
motion  is,  that  the  judge  who  presided  at  the  trial  refused  to 
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instruct  the  jury,  that  the  plaintiff,  notwithstanding  his  goods 
were  damaged  by  a  peril  insured  against,  could  recover  nothing 
under  his  policy,  if  the  goods  insured  brought  more,  though 
damaged,  in  the  port  of  arrival,  than  they  cost  when  found  in  • 
the  port  of  shipment ;  that  is,  as  we  understand  the  request, 
enough  more  to  make  the  adventure  a  profitable  one.  It  is 
clear  that  the  judge  would  have  fallen  into  a  gross  error  had 
he  given  such  instruction.  The  insurer  of  goods  against 
damage  by  the  perils  of  the  sea  has  no  right  to  the  mercantile 
profit  of  the  insured  by  way  of  set-off  to  the  sea-damage,  any 
more  than  he  is  subject  to  the  mercantile  loss  of  the  adven- 
ture by  way  of  increase  or  aggravation  of  the  sea-damage. 
The  instruction  asked  for  would  make  an  indemnity  against 
perils  of  the  seas  dependent  upon  the  state  of  the  market  at 
the  port  of  arrival,  which  is  the  risk  of  the  merchant,  and  in 
no  way  connected  with  the  perils  against  which  he  has  ob- 
tained the  indemnity.  The  great  excellence  of  the  rule  for  the 
adjustment  of  a  partial  loss,  laid  down  by  Lord  Mansfield  in 
Lewis  v.  Racket)  2  Burr.  1167,  and  established  by  Mr.  Justice 
Lawrence  in  Johnson  v.  Sheddon,  2  East,  581,  which  has  pre- 
vailed ever  since  and  was  applied  in  this  case  is,  that  it  yields 
the  same  result  whether  the  goods  are  imported  at  a  profit  or 
a  loss.  It  is,  by  deducting  the  gross  produce  of'  sales  of  the 
damaged  goods  at  the  port  of  arrival  from  the  gross  produce 
of  the  sales  of  such  goods  if  they  had  arrived  sound,  to  ascer- 
tain the  proportion  or  percentage  of  loss  in  consequence  of  the 
damage ;  as  one  half,  one  third,  one  quarter,  or  the  like ;  and 
to  take  that  aliquot  part  o£  or  percentage  upon,  the  cost  of 
the  goods  insured  or  their  value  in  the  policy,  as  the  amount 
which  the  insurer  is  to  pay.  This  rule  in  application  to  any 
state  of  things,  can  never  be  liable  to  the  objection  made  to  it 
at  the  argument,  that  it  may  subject  the  insurer  to  more  than 
the  cost  of  the  article,  or  to  its  value  as  agreed  in  the  policy ; 
since  it  can  never  be  but  a  proportion  of  that  cost  or  value, 
and  the  precise  proportion  due  to  the  damage  from  the  perils 
insured  against. 

The  next  ground  for  new  trial  alleged  is,  that  the  court  erred 
in  refusing  to  instruct  the  jury  as  matter  of  law,  that  u  bar- 
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iron,"  in  the  clause  of  the  policy  enumerating  for  what  sub- 
jects of  insurance  the  company  should  not  be  liable  for  a  par- 
tial loss,  included  as  the  same,  or  at  ledst  within  the  same 
reason,  "  bundles  of  rods."  We  know  no  rule  of  law  by 
which  this  identity,  either  in  fact  or  within  the  spirit  of  the 
clause  in  question,  is  ascertained.  "  Bar-iron "  is  a  term  of 
trade,  including,  it  may  be,  what  those  out  of  the  trade  would 
not  deem  to  be  "  bars  of  iron,"  and  excluding,  it  may  be,  what 
they  would.  At  all  events,  this  is  a  question  of  fact;  and  as 
such  could  not  properly  be  decided  by  the  court.  If  as  terms 
of  trade,  "  bar-iron  "  and  "  bundles  of  rods  "  meant,  in  general, 
different  forms  of  iron,  it  was  certainly  not  for  the  court  to  say 
that  in  the  clause  in  question,  the  one  nevertheless  included 
the  other,  because  it  was  within  the  same  reason.  The  court, 
as  a  matter  of  law,  cannot  know  that  they  are  within  the  same 
reason ;  and  if  the  judge  did,  as  a  matter  of  fact,  he  must  nev- 
ertheless leave  it  to  the  jury.  But  further,  if  u  bar-iron"  does 
not,  in  the  trade,  include  "bundles  of  rods,"  and  yet,  like 
u  pease  "  and  "  corn  "  in  the  old  cases  concerning  the  common 
memorandum,  they  should  be  deemed  the  same  in  this  clause, 
because  within  the  same  reason,  this,  as  those  cases  show,  is  a 
good  befsis  for  a  custom  amongst  merchants  and  insurers  in  the 
adjustment  of  losses,  to  consider  and  treat  them  as  the  same, 
but  no  reason,  without  such  custom,  why  the  court  should  con- 
strue them  to  be  the  same.  The  whole  matter  as  to  the  mean- 
ing of  these  terms,  as  terms  of  trade,  and  in  the  clause  in  ques- 
tion, was  very  properly,  as  we  think,  left  to  the  jury. 

And  this  brings  us  to  the  question  of  the  admissibility  of 
the  testimony  of  others  engaged  in  the  iron  trade,  than  mer- 
chants and  insurers  procuring  insurance  and  insuring  in  it,  to 
prove  the  meaning  of  these  terms.  We  take  it  that  he  who 
insures  in  a  trade,  and  uses  in  his  policy  phrases  or  terms 
which  have  a  distinctive  trade  meaning,  is  presumed  to  know, 
and  is  bound  by  that  meaning ;  and  we  see  no  reason  why 
any  person  connected  with  the  trade,  whether  as  a  manufac- 
turer, importer,  or  dealer  in  any  form,  so  that  as  something 
within  his  line  of  business,  he  may  reasonably  be  presumed 
to  know  the  meaning  of  the  trade  terms,  is  not  qualified,  as 
5« 
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an  expert,  to  swear  with  more  or  less  authority,  to  their  mean- 
ing. This  is  the  rale  constantly  acted  upon  in  the  trial  of 
revenue  causes  in  the  courts  of  the  United  States,  where  the 
duty  which  a  particular  article  shall  pay  turns  upon  the  dis- 
tinctive meaning  of  the  articles  enumerated  in  the  tariff  acts. 
All  who  deal  in  the  articles,  whether  as  manufacturers,  im- 
porting merchants,  retailers,  or  artisans,  are  admitted  to  testify 
to  the  names  used  in  trade  to  distinguish  them.  Two  Hundred 
Chests  of  Tea,  Smith,  Claimant,  9  Wheat.  439,  440 ;  Barlow  v. 
The  United  States,  7  Petersi,  409,  410;  United  States  v.  One 
Hundred  and  Twelve  Casks  of  Sugar,  8  lb.  277. 

It  may  be,  that  beside  the  general  trade  meaning,  certain 
terms  may  have  acquired,  in  application  to  insurance  in  it,  a 
customary  meaning,  far  more  inclusive  than  the  ordinary  trade 
meaning  of  them ;  so  that,  to  illustrate  by  the  trade  in  ques- 
tion, "bar-iron"  may  include  "bundles  of  rods,"  or  "sheet- 
iron"  may  include  "  boiler-plates,"  or  the  like,  as  in  the  cases 
cited  on  the  part  of  the  defendants  from  Park  on  Insurance, 
"  com,"  in  the  common  memorandum,  was  construed  by  cus- 
tom, to  include  "  pease  "  and  "  beans."  This  may  certainly  be 
proved  by  the  custom  of  adjusting  losses  under  such  policies 
as  in  those  cases  it  was  proved ;  and  can  only  be  proved  by 
persons  accustomed  to  insure,  and  procure  insurance,  and  to 
adjust  losses  under  policies  upon  such  subjects.  To  prove 
such  a  custom  in  the  adjustment  of  losses,  the  witnesses  need 
not  be  necessarily  persons  engaged  in  the  iron  trade ;  but  in- 
surers and  insurance  brokers  would  be  quite  as  admissible  as 
witnesses,  because  from  their  business,  quite  as  likely  to  be 
cognizant  of  the  custom,  as  iron  merchants  accustomed  to  pro- 
cure such  policies,  and  to  receive  losses  under  them.  .  Now, 
as  we  learn  from  the  allowance  of  the  judge  who  tried  this 
cause,  testimony  from  the  trade,  to  ascertain  the  meaning  of 
these  disputed  terms,  as  UBed  in  the  several  branches  of  it,  and 
from  insurers  and  merchants,  insuring  and  procuring  insur- 
ance on  iron,  to  ascertain  the  meaning  of  these  terms  in  the 
usual  or  general  language  of  trade  and  business,  was  allowed 
on  both  sides  to  pass  to  the  jury.  We  deem  this,  to  say  the 
least  of  it,  sufficiently  liberal  to  the  defendants ;  and  that  they 
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have  no  cause  to  complain  of  the  rulings  of  the  court  in  these 
particulars,  - 

Had,  indeed,  the  defendants  offered  evidence  of  a  custom 
amongst  insurers  and  merchants,  ip  the  adjustment  of  losses 
under  policies  on  iron,  to  treat  "bundles  of  rods"  as  "bar- 
.  iron,"  within  the  clause  of  the  policy  exempting  insurers  from 
liability  for  partial  losses  on  the  latter,  and  having  thus  laid 
a  sufficient  basjtf  for  the  request,  asked  the  court  to  instruct 
the  jury,  that  if  they  found  that  notwithstanding  the  general 
distinctive  meaning  of  these  terms  in  the  trade,  they  had  ac- 
quired from  such  custom,  amongst  insurers  and  merchants  pro- 
curing insurance,  an  identical  meaning,  and  that  in  such  case 
Hie  particular  meaning  so  proved,  must  prevail  over  the  gen- 
eral trade  meaning  of  the  terms,  the  instruction  would  have 
been  given,  or  if  refused  would  have  been  cause  for  a  new 
trial.  We  do  not  understand  however,  that  any  such  evidence 
was  submitted  to  the  jury,  or  that  any  such  request  was  made. 
The  court  was,  in  substance,  asked  to  exclude  the  testimony 
of  retailers  and  workers  in  iron,  as  to  the  meaning  of  "  bar- 
iron  "  and  "  bundles  of  rods,"  in  the  trade,  and  to  admit  exclu- 
sively the  testimony  of  insurers,  and  merchants  procuring  in- 
surance on  iron,  to  their  understanding  of  the  meaning  of 
*  bar-iron"  in  the  clause  of  the  policy  in  question,  as  distin- 
guished from  a  customary  meaning  attached  to  the  term  in 
the  clause  derived  from  the  actual  adjustment  of  losses  under  it. 
We  see  no  propriety  in  the  admission  of  such  testimony  at 
all ;  and  certainly  none  in  the  exclusion  of  testimony  to  the 
meaning  of  the  term  "bar-iron,"  as  used  in  the  trade,  de- 
rived from  persons  engaged  in  any  branch  of  the  trade. 

Two  questions,  one  relating  to  the  proof  of  the  extent  of  the 
loss,  and  the  other,  what  extent  of  loss  on  "  bar-iron"  is  neces- 
sary to  subject  the  defendants,  within  the  meaning  of  the  pol- 
icy, remain  to  be  considered. 

We  are  asked  to  set  aside  the  verdict,  because  the  court 
refused  to  instruct  the  jury,  that  the  plaintiff  was  concluded 
from  claiming  any  greater  partial  loss  against  the  defendants 
than  the  percentage  at  which  his  damage  was  appraised  at  the 
New  York  custom-house,  upon  the  application  of  his  agent  for 
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a  remission  of  duties  proportioned  to  the  loss  sustained ;  he 
having  accepted  the  remission  of  duties  in  that  proportion. 
We  cannot  see  the  ground  of  such  an  estoppel ;  how  the 
defendants  have  been  injured  by  the  plaintiff's  acceptance  of  a 
remission  of  duties  upon  the  basis  referred  to,  or  upon  what 
principle  they  can  claim,  that  it  conclusively  establishes  the 
rule  of  ascertaining,  as  against  them,  the  amount  of  the  partial 
loss  under  the  policy.  The  most  that  they  can  ask  from  it,  is 
the  privilege,  which  they  have  probably  exercised,  of  comment- 
ing upon  it  before  the  jury  as  an  admission  of  the  plaintiff,  to 
be  gathered  from  his  conduct,  as  to  the  limited  degree  of  the 
damage  done  to  his  property. 

The  remaining  question  is,  however,  clearly  with  the  defend- 
ants ;  and  if  the  jury  had  not  specially  found  that  "  bundles  of 
rods "  were  not  "  bar-iron,"  the  ruling  of  the  court  upon  the 
construction  of  the  clause  excepting  "  bar-iron  "  from  any  par- 
xtial  loss,  would  have  entitled  the  defendants  to  a  new  trial.  As 
we  construe  the  clause,  "  bar-iron,"  together  with  the  other  arti- 
cles enumerated  with  it  in  the  first  portion  of  the  proviso,  is 
insured  against  no  partial  loss  whatever ;  and  the  court  erred  in- 
qualifying  this  first  portion  of  the  proviso  by  the  words  "  unless 
the  same  amount  to  twenty  per  cent,  &c."  which  qualify  ex- 
clusively the  exception  from  partial  loss  of  hemp  or  flax.  As 
the  jury  have  found,  however,  this  error  could  not  have  injured 
the  defendants,  and  cannot  be  allowed  to  disturb  the  verdict 

For  these  reasons  this  motion  must  be  overruled,  with  costs, 
and  judgment  rendered  on  the  verdict 


Benjamin  Sprague  &  another  v.  Christopher  Rhodes  & 

others. 

A  court  of  equity  will  not  retain  a  bill  to  abate  a  dam  which  flows  lands  of  the  plaintiffs 
until  the  title  of  the  plaintiffs  is  established  at  law,  after  upwards  of  forty  years'  user  by 
the  defendants  of  the  dam  upon  payment  of  compensation,  as  they  aver,  under  claim  of 
right;  but  will  dismiss  the  bill  with  costs. 

Bill  in  equity,  filed  December  20th,  1855,  to  abate  a  dam 
maintained  by  the  defendants  at  the  outlet  of  Mashapaug  Pond, 


Digitized  by 


Google 


MARCH  TERM,  1859.  67 

Sprague  &  another  v.  Rhodes  &  others. 

in  Cranston,  which  tbe  bill  alleged  caused  water  to  flow  back 
updn  the -lands  of  the  plaintiffs,  situated  upon  the  borders  of 
Spectacle  Pond,  and  created  a  nuisance  thereon.  The  bill 
slated,  that  there  had  not  been  upon  said  dam  any  mill  requir- 
ing the  use  of  the  waterfall  as  a  motive-power  for  more  than 
twenty  years  past ;  and  that  during  many  of  said  years  the  dam 
had  been  open,  and  the  water  drawn  down  to  the  natural  level 
of  said  Spectacle  Pond ;  and  that,  for  the  time  during  which 
tiie  dam  had  been  maintained  and  the  water  kept  up,  a  com- 
pensation had  been  paid  to  the  plaintiffs  for  flowage,  by  the 
defendants  and  those  from  whom  they  claim  title,  until  the  year 
1850,  since  which  time  no  compensation  had  been  paid.  Upon 
the  overruling  of  the  demurrer  to  this  bill,  as  reported  in  4  R.  I. 
Rep.  301,  the  defendants  answered  the  same,  and  in  their  an- 
swer set  up  as  defences  to  the  relief  prayed  by  the  bill  that  they, 
and  those  from  whom  they  claimed  title,  had  maintained  said 
dam  at  its  present  height,  under  a  claim  of  right,  for  upwards  of 
forty  years  before  the  filing  of  the  bill,  paying  the  defendants  and 
those  under  whom  they  claimed,  a  compensation  for  the  flow 
upon  their  lands,— the  last  payment  having  been  made  in 
1852,  in  full  of  all  damages  up  to  the  1st  day  of  August,  1850, 
and  that  they  had  never  refused  to  pay  such  compensation ;  the 
plaintiffs  never  having  demanded  it  since  tbe  last  payment, 
although  they  agreed  to  take  $20  as  such  compensation  for  the 
year  following  said  last  payment ;  that  from  1809  to  1820,  the 
water-power  created  by  said  dam  was  used  to  drive  a  water- 
mill,  built  by  one  William  Potter,  and  situated  at  the  outlet  of 
said  pond  ;  and  that  after  that  time,  when  it  was  conveyed  to 
the  defendants,  and  up  to  1829,  said  mill  was  run  more  or  less 
by  the  owners  thereof,  when,  having  become  dilapidated,  it  was 
removed  ;  but  that  said  dam  bad  been  maintained  for  the  pur- 
pose of  keeping  up  the  pond  at  its  old  height,  as  a  reservoir  for 
tbe  use  of  the  Bellefonte  mills,  situated  about  a  mile  and  a 
quarter  below  said  dam,  owned  by  a  portion  of  the  defendants, 
and  for  the  use  of  the  Cunliff  mills,  situated  between  said  Belle- 
fonte mills  and  the  dam,  and  owned  by  others  of  the  defendants; 
—  the  rights  to  said  reservoir,  since  1820,  when  they  were  pur- 
chased by  the  defendants,  always  having  been  conveyed,  in  un- 
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divided  moieties,  as  appurtenant  to  said  mills ;  and  the  answer 
claimed  the  right  of  the  defendants  to  keep  up  said  dam,  for  such 
purpose,  under  the  mill  act  of  this  state.  The  answer  further 
alleged,  that  the  complainants  never  denied  the  right  of  the 
defendants  to  maintain  said  dam  until  about  the  time  of  the 
filing  of  the  bill,  and  never  requested  them  to  remove,  or  cut 
down,  or  reduce  the  same,  so  as  not  to  flow  the  lands  of  the 
complainants ;  that  the  injury  done  by  such  flow  is  inconsider- 
able, and  that  the  maintenance  of  said  dam  is  absolutely  essen- 
tial to  the  profitable  use  and  operation  of  the  mills  of  the 
defendants,  as  without  it,  they  would  have  an  insufficient  sup- 
ply of  water  for  a  large  portion  of  the  time  ;  that  since  the  mill 
at  the  outlet  had  been  removed,  and  before  the  filing  of  the  bill, 
"  the  Cunliff  mills  have  been  owned  by  several  different  per- 
sons and  firms,  who,  as  the  defendants  believe,  purchased  the 
same  in  full  confidence  and  expectation  of  continuing  the  use 
of  Mashapaug  Pond  in  connection  therewith  in  the.  same  man- 
ner as  it  had  been  used  before ;  that  large  sums  of  money  have 
been  expended  by  some  of  said  owners  in  the  improvement  of 
said  Cunliff  estate,  and  which,  as  the  defendants  believe,  would 
not  have  been  done  but  for  the  expectation  aforesaid,  of  all  of 
which  the  defendants  believe  the  complainants  had  notice." 
The  defendants  further  alleged  "  that  they  do  not  know  or  be- 
lieve that  during  the  period  aforesaid,  said  Mashapaug  dam  has 
ever  been  open,  and  the  water  of  the  pond  drawn  down  to  its 
natural  level,  except  for  the  purpose  of  repairing  said  dam ;  but 
that  they  believe  that  said  dam  has  ever  since  1820,  if  not  longer, 
been  maintained  at  its  present  height,  and  said  pond  always  kept 
up  as  much  as  possible  for  the  use  of  said  Bellefonte  and  Cunliff 
mills."  The  answer  further  claimed,  that  after  so  long  an  enjoy- 
ment by  the  defendants  of  the  use  of  said  pond  under  a  claim 
of  right,  upon  compensation,  and  the  acquiescence  of  the  com- 
plainants therein  by  accepting  compensation  for  the  same,  the 
complainants  were  not  entitled  to  any  relief  from  a  court  of 
equity  until  they  had  first  established  their  rights  as  set  up  in 
their  bill  by  a  trial  at  law. 

Upon  the  filing  of  the  replication,  proofs  were  taken  on  the 
part  of  the  plaintiffs,  tending  to  prove  that  the  keeping  up  of 
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Mashapaug  Pond  to  the  height  of  the  dam,  did  not  increase,  all 
things  considered,  the  water  in  that  pond ;  since,  in  some  way, 
when  the  water  was  so  raised,  the  water  in  Spectacle  Pond, 
at  but  a  little  distance  from  it,  was  also/aised,  and  so,  either 
through  subterranean  channels  of  communication,  or  by  divert- 
ing the  springs  which  supplied  Mashapaug  Pond,  from  that 
pond  to  Spectacle  Pond,  the  water  passed  into  the  latter  pond, 
which  had  another  outlet ;  and  from  that  cause,  and  the  greater 
absorption  and  evaporation,  was  lost  to  the  mills  of  the  defend- 
•  ants.  The  plaintiffs  also  offered  proof  tending  to  show  that  the 
damage  to  their  lands  by  the  backing  of  water  upon  them  was 
far  from  inconsiderable,  as  stated  in  the  answer ;  and  one  of  the 
complainants,  being  produced  as  a  witness  on  their  part,  swore 
that  some  time  between  1831  and  1833,  and  again  in  1837,  he 
disputed,  in  conversation  with  William  Rhodes,  one  of  the 
owner?  of  the  Bellefonte  mills,  and  in  1852,  with,  one  Briggs, 
then  an  owner  in  the  Cunliff  mills,  the  right  of  the  defend- 
ants to  keep  up  the  dam  as  a  reservoir  for  their  mills ;  and  that 
though  he  had  received  compensation  for  the  flowage  up  to 
1850,  he  never  assented  to  the  right  claimed,  but  had  of- 
fered to  Rhodes  to  refer  the  right  as  well  as  the  damage,  to 
Mr.  Justice  Staples,  —  Rhodes  being  willing  to  refer  the  dam- 
age only. 

The  defendants  relied  for  proof  wholly  upon  their  answer, 
and  the  following  written  admission  of  the  complainants :  — 

"  The  complainants  in  this  cause  hereby  agree  to  admit  upon 
the  hearing  thereof  and  otherwise  as  may  be  necessary,  that 
one  William  Potter  in  or  about  the  yedr  1809,  owned  the 
premises  at  the  Mashapaug  Pond,  in  complainants'  bill  men- 
tioned as  now  being  owned  by  the  respondents,  and  erected 
thereon  a  water-mill  and  the  dam  in  question ;  that  said  Pot- 
ter continued  to  own  and  run  said  mill  and  to  maintain  said 
pond  until  the  year  1820,  when  he  sold  and  conveyed  said 
Mashapaug  factory  estate,  including  the  land  aforesaid  and 
the  buildings  and  improvements  thereon,  one  undivided  moiety 
to  the  defendants,  Christopher  Rhodes  and  others,  copartners, 
under  the  firm  of  the  Bellefonte  Manufacturing  Company,  and 
the  other  moiety  to  Thomas  Sprague  of  Providence ;  that  said 
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Bellefonte  company  then  owned  and  operated  the  Bellefonte 
mill  so  called,  situate  in  Cranston,  about  one  and  three  quar- 
ters miles  below  said  Mashapaug  dam,  and  upon  the  same 
stream,  and  which  mjjl  was  at  the  commencement  of  this  suit, 
and  still  is,  owned  by  the  defendants,  Christopher  Rhodes, 
Robert  Rhodes,  George  C.  Arnold,  and  Phebe  Arnold ;  and  that 
the  said  Thomas  Sprague,  at  the  time  of  said  sale  and  convey- 
ance, owned  and  operated  another  mill,  since  known  as  the 
Cunliff  mill,  situate  upon  the  same  stream  between  the 
said  Bellefonte  and  Mashapaug  mills,  and  which  said  Cunliff 
estate  at  the  commencement  of  this  suit  was,  and  still  ifc,  owned 
by" the  defendants,  Bowen  and  Batty;  that  said  Mashapaug 
mill  continued  to  be  run  more  or  less  by  the  owners  thereof 
until  the  year  1829,  when  having  become  dilapidated  it  was 
taken  down  and  never  since  rebuilt,  but  that  said  Mashapaug 
dam  was  continued  to  be  maintained  for  the  use  of  said  Belle- 
fonte and  Cunliff  mills ;  that  the  one  undivided  moiety  of 
said  Mashapaug  estate  and  privilege  belonging  to  the  owners 
of  the  Cunliff  mill  has  always  been  conveyed  therewith; 
that  the  respondents,  and  those  from  whom  they  claim,  have 
maintained  the  said  dam  ever  since  the  same  was  first  erected, 
as  aforesaid,  and  during  all  the  time  the  said  dam  has  been 
kept  up  for  the  use  of  the  said  several  mills  as  aforesaid,  all 
of  which  were  water-mills,  and  during  the  greater  portion  of 
the  same  period  the  pond  has  been  kept  up  to  its  present 
height  for  the  like  use ;  that  since  said  Mashapaug  mill  was 
removed,  and  before  the  commencement  of  this  suit,  the  said 
Cunliff  estate  was  owned  by  several  different  persons  and 
firms;  that  large  sums  of  money  have  been,  expended  by 
some  of  said  owners  in  the  improvement  -of  said  Cunliff  es- 
tate, of  which  the  complainants  had  notice ;  that  compensation 
has  been  paid  by  the  respondents  and  those  from  whom  they 
claim,  to  the  complainants  for  every  year  that  the  complainants' 
land  has  been  flowed,  up  to  the  year  1850 ;  that  the  respond* 
ents  have  never  refused  to  pay  for  the  flowing*  complained  of 
since  that  time,  although  they  have  neglected  so  to  do ;  that  the 
complainants  have  made  no  demand  for  said  flowage  since  about 
the  latter  part  of  1852;  that  about  the  17th  of  March,  1852, 
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said  Rufus  Sprague,  for  himself  and  the  other  owners  of  said 
lands,  in  consideration  of  $75  then  paid  to  him,  released  all 
claims  against  said  Bellefonte  Company  for  said  flowage  up 
to  August,  1850,  and  then  agreed  to  release  all  claims  for  said 
flowage  for  one  year  from  August  1st,  1850,  to  August  1st, 
1851,  upon  payment  of  $20." 

Bradley  and  Metcalfe  for  the  complainants,  cited  Digest,  1844, 
p.  204,  to  the  point  that  the  dam  of  the  defendants  was  not  with- 
in the  mill  acts  a  reservoir,  as  they  contended,  not  being  a  mill- 
pond,  within  the  meaning  of  that  act ;  and  Jordan  v.  Wood- 
ward,  40  Maine,  317,  to  the  rule  of  construction  of  mill  acts. 
To  the  point  that  the  injury,  caused  by  the  flow  of  the  dam, 
to  the  lands  of  the  complainants,  was  a  nuisance  which  the 
court  could  enjoin,  they  cited  Sprague  v.  Rhodes,  4  R.  I.  Rep.  301 ; 
and  to  the  point  of  the  abandonment  of  the  mill-dam  by  the 
defendants,  relied  upon  by  them,  Baird  v.  Hunter,  12  Pick.  556. 

Matthewsan,  for  the  respondents :  — 

1st  The  flowing  complained  of  is  authorized  by  statute,  and 
that,  although  the  pond  is  used  as  a  reservoir  only.  Digest,  1822, 
p. 374 ;  lb.  1844,  p. 205 ;  Wolcott  Manuf.  Co.y.  TJpham,  5  Pick.  292; 
Bradley  v.  Rice,  1  Shep.  198  ;  Nelson  v.  Butterfield,8  Shep.  220. 

2d.  The  right  to  raise  the  pond  for  the  Mashapaug  mill  hav- 
ing been  once  acquired,  the  owners  of  that  mill  had  the  right 
to  continue  the  pond  for  the  use  of  other  mills,  after  that  mill 
was  abandoned.     Angell,  Watercourses,  §§  227,  228. 

3d.  The  acquiescence  of  the  complainants  for  the  length  of 
time  and  in  the  manner  disclosed  by  the  case,  and  the  conse- 
quent improvements  made  by  the  respondents,  are  in  themselves 
sufficient  to  preclude  the  plaintiffs  from  the  aid  of  the  court 
Sprague  v.  Steer  e,  1  R.  I.  247  ;  Sprague  v.  Rhodes,  4  lb.  302; 
Birmingham  Canal  Co.  v.  Lloyd,  18  Ves.  515. 

4th.  Twenty  years'  uninterrupted  enjoyment  of  the  use  of 
water  in  a  particular  manner  is  a  conclusive  presumption  of 
right  Here  no  interruption  is  shown.  4  Mason,  402 ;  6  East, 
215;  16  Pick.  241. 

5th.  The  injury  complained  of  not  being  irreparable,  but  trivial 
and  capable  of  compensation,  the  plaintiffs  are  not  entitled  to 
the  interposition  of  the  court    2  Story  Eq.  §  925 ;  White  v.  Co- 
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hen,  19  Eng.  L.  &  Eq.  149;  Wood  v.  Sutcliffe,  8  Eng.  L.  &  Eq. 
222;  Attorney- General  v.  Sheffield  Gas  Co.  19  Eng.  L.  &  Eq. 
643,  660;   Van  Winkle  v.  Curtis,  2  Greene's  Ch.  422. 

6th.  The  question  of  nuisance  being  in  dispute,  the  com- 
plainants have  no  right  to  come  into  equity  for  relief,  until  that 
shall  have  been  tried  at  law.     bigraham  v.  Dunnell,  5  Met.  119 ; 
-  SoUau  v.  DeHeld,  11  Eng.  L.  &  Eq.  R.  104, 117 ;  Potter  v.  Whit- 
ham,  5  Shep.  292;  Sprague  v.  Rhodes,  supra. 

Ames,  C.  J.  It  is  evident  that  this  case  is  not  one  for  the 
specific  action  invoked  by  the  bill.  The  right  of  the  plain- 
tiffs, so  far  from  being  clear  from  what  has  been  disclosed  at 
the  bearing,  is  embarrassed  in  the  first  place  by  the  question 
under  our  mill  act  This,  it  is  true,  we  might,  as  incidental  to 
the  relief,  decide ;  but  then,  again,  the  title  is  rendered,  at  the 
very  least,  doubtful,  by  the  mixed  question  of  law  and  fact 
which  the  case  raises,  to  wit :  whether  the  defendants  have  not, 
by  the  adverse  enjoyment  of  themselves  and  of  those  under 
whom  they  claim  for  upwards  of  twenty  years  under  a  claim 
of  right,  gained  a  title,  as  against  the  plaintiffs,  to  keep  up  thia 
dam  for  the  use  of  their  mills,  upon  paying  a  reasonable  com- 
pensation for  flowage.  These  are  questions  for  a  court  of  law; 
and  the  last  peculiarly  so ;  not  only  from  its  exclusively  legal 
character,  but  from  the  kind  of  proof  which  it^involves,  proper 
to  be  submitted  only  to  a  jury. 

No  doubt  a  court  of  equity  may,  when  it  finds  the  plaintiff 'a 
title  embarrassed  by  mixed  questions  of  law  and  fact,  retain  the 
bill,  and  give  the  plaintiff  liberty  to  bring  an  action  at  law  or 
make  up  issues  at  law,  fitted  to  resolve  those  questions.  But  in  a 
case  like  this,  where  the  title  of  the  plaintiffs,  doubtful  under  the 
statute  at  best,  has  been  suffered  by  them  to  be  weighed  down  by 
upwards  of  twenty  years'  user  of  the  defendants,  which,  so  far 
as  we  can  see,  was  adverse,  the  proper  course  of  the  plaintiffs 
was,  before  filing  their  bill,  to  have  asserted  their  title  at  law; 
and  afterwards,  if  there  successful,  to  come  here  fox  redress 
against  a  continued  resistance  to  their  established  legal  rights. 

There  is  no  reason  apparent  for  their  coming  into  this  court, 
in  the  first  instance,  such  as  there  would  be  if  they  were  suffer-* 
ing  an  irreparable  mischief,  which  demanded  the  interposition  of 
the  court,  pending  the  litigation  at  law;  or,  if  they  required  the 
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aid  of  the  court  to  insure  them,  by  way  of  condition  upon 
the  other  party  in  the  matter  of  proofs,*  or  by  discovery,  a  fair 
trial  at  law.  Nothing  of  this  sort  is  even  pretended;  but  it  is 
the  bald  case  of  plaintiffs  coming  into  this  court  to  abate  a  mill- 
dam,  or  the  dam  of  a  reservoir  for  the  use  of  mills,  on  account 
of  the  flowage  of  land  caused  thereby,  when  they  have  accepted 
compensation  for  the  flowage  from  1809  to  1850 ;  the  dam  hav- 
ing been  kept  up  as  a  mere  reservoir  dam  at  least  from  1832  to 
the  filing  of  this  bill  in  1855,  notwithstanding  as  one  of  the 
plaintiffs  swears  he  disputed  the  right  of  the  defendants  to 
maintain  it  It  is  singular,  if  the  right  were  really  contested 
by  him,  that  he  did  not,  in  all  this  course  of  time,  contest  it  in 
the  effectual  form  of  an  action  at  law,  by  which  it  might  have 
been  settled  for  or  against  him !  And  during  the  three  years 
and  upwards  that  this  bill  has  been  pending,  it  is  again  singular 
that  no  application  has  been  made  to  the  court  by  the  plaintiffs, 
for  liberty  to  bring  an  action  at  law  to  establish  their  title. 

In  the  leading  case  upon  this  subject  of  Jones  v.  Bacon,  4  M. 
&  C.  433;  s.  c.  18  Eng.  Cond.  Ch.  R.  432,  Lord  Cottenham 
*says,  that  he  could  "  find  no  case  in  which  the  court  has  thought 
it  right  to  retain  a  bill,  simply  for  the  purpose  of  enabling  a 
plaintiff  to  do  that,'9  that  is,  to  bring  an  action  at  law  to  settle 
his  title,  "  which  these  plaintiffs  might  have  done  at  any  time 
during  the  last  four  years ; "  referring  to  the  period  of  time  which 
had  elapsed  since  the  plaintiffs  knew  of  what  they  claimed  to 
be  an  infringement  of  their  right  But  what  should  be  said  of 
retaining  a  bill  until  the  right  was  settled* at  law,  after  a  delay 
of  the  plaintiff  to  bring  an  action  for  upwards  of  twenty-six 
years  since  he  obtained  such  knowledge  ?  What  should  be  said 
of  a  delay  to  sue  so  protracted,  and  an  adverse  user  on  the  other 
side  so  long  continued,  that  it  has  become  a  grave  question  at 
least,  whether  the  user  has  not  ripened  into  a  right?  Under 
such  circumstances,  we  can  give  no  relief  upon  this  bill,  nor 
find  any  precedent  for  retaining  it  until  the  title  of  the  plain- 
tiffs is  settled  at  law ;  and  as  upon  this  ground  the  bill  must  be 
dismissed  with  costs,  we  purposely  abstain  from  touching  upon 
the  matters  of  law  and  fact  concerning  the  title,  as  well  as  upon 
the  ground  of  equitable  estoppel  set  up  in  the  answer. 

Bill  dismissed  with  costs. 
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Lawrence  Fitzpatrick  &  others  v.   Michael   Fitzpatrick 

&  others. 

The  minutes  of  the  testimony  of  a  witness,  taken  by  a  judge  in  the  course  of  a  trial 
before  Mm,  are  competent  as  evidence  in  another  case  to  which  the  witness  is  a  party, 
of  an  admission  made  by  the  witness  in  his  testimony,  when  such  minutes  are  accom- 
panied by  the  testimony  of  the  judge  that  they  were  so  taken,  and  that  he  believes 
them  to  be  correct;  although  he  also  swears  that  he  has  no  recollection  of  the  testimony 
of  the  witness;  and  that  the  minutes  do  not  recall  the  testimony  to  his  memory. 

An  advertisement,  giving  notice  of  a  mortgagee's  sale  under  a  power  contained  in  the 
mortgage,  is  sufficient,  although  not  signed  by  the  mortgagee,  and  although  the  mort- 
gaged premises  to  be  sold  are  described  in  it  no  more  particularly,  than  as  "situated  in 
the  northerly  part  of  the  city  of  Providence,  being  the  lot  of  land  No.  10  (ten)  on  the 
plat  of  the  land  of  S.  W.,  surveyed  and  platted  by  H.  F.  W.f  July  7,1846,"  provided  the 
plat  be  recorded. 

Where  a  deed  is  so  defectively  executed  under  a  power  contained  in  a  mortgage  as  to  be 
void,  and  is  followed  6y  a  quitclaim  deed  of  the  title,  executed  by  the  grantee  to  the 
mortgagee  who  sold  under  the  power,  the  former  deed  may,  by  consent  of  parties,  be 
corrected  by  interlineations,  and  both  deeds  being  reacknowledged  and  recorded  afresh 
as  of  a  subsequent  date,  may  be  presumed  to  be  redelivered  as  of  the  new  date,  so  as 
to  take  effect  from  their  redelivery. 

A  defendant  in  trespass  and  ejectment  cannot,  at  least  under  ordinary  pleas  to  the  main- 
tenance of  the  action,  protect  his  possession  by  setting  up  an  outstanding  mortgage 
of  the  ancestor  of  the  plaintiff  purchased  in  by  the  defendant  pending  the  action;  nor 
by  setting  up  such  a  mortgage  discharged  of  record  before  the  commencement  of  the 
action,  but  assigned  to  him  pending  the  action ;  although  he  proves  that  the  mortgage 
was  purchased  by  him  before  the  action  and  discharged  by  mistake  of  the  mortgagee, 
and  the  assignment  recites  the  purchase  and  mistake. 

Where  the  title  produced  by  a  plaintiff  in  an  action  of  trespass  and  ejectment  is  fatally 
defective  for  a  cause  not  noticed  or  objected  by  the  defendant  at  the  trial,  the  court  may, 
nevertheless,  grant  to  the  defendant  a  new  trial,  on  the  ground  of  such  defect,  provided 
it  is  apparent  that  the  defect,  if  objected  at  the  trial,  could  not  have  been  remedied  by 
further  proof  on  the  part  of  the  plaintiff. 

Trespass  and  ejectment  to  recover  the  possession  of  a  lot  of 
land  in  the  north  part  of  the  city  of  Prgvidence,  being  lot  No. 
10,  on  a  plat  of  land  of  Samuel  Whelden,  made  July  7, 1845. 

Pleas,  the  general  issue,  and  soil  and  freehold  in  the  defend- 
ants ;  and,  again,  in  the  defendant,  Edward  Fitzpatrick,  and 
that  by  his  license,  the  other  defendants  entered,  and  joinder. 

At  the  trial  before  the  chief  justice,  with  a  jury,  it  appeared 
that  the  plaintiffs,  who  were  infants,  claimed  title  to  the  lot  in 
question,  as  the  children  and  sole  heirs  at  law  of  one  Martin 
Fitzpatrick  ;  that  the  lot  was  formerly  the  property  of  one  Wil- 
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liam  Donnelly,  by  whom,  on  the  23d  day  of  August,  1849,  it 
was  mortgaged  to  the  defendant,  Edward  Fitzpatrick,  to  secure 
the  sum  of  $456,  payable  on  or  before  the  23d  day  of  Febru- 
ary, 1850,  with  power  of  sale  to  the  said  Edward,  his  heirs, 
executors,  administrators,  and  assigns,  for  the  payment  of 
said  sum  with  interest  and  expenses  of  sale,  in  the  event  that 
the  mortgage  money  should  remain  unpaid  after  said  23d  day 
of  February,  1850  j  he  or  they  "  first  giving  three  months'  notice 
of  such  sale,  and  of  an  adjourned  sale,  two  weeks,  in  some  pub- 
lic newspaper,  in  said  Providence."  To  prove  the  assignment 
of  said  mortgage,  by  Edward  Fitzpatrick,  to  their  father,  Mar- 
tin Fitzpatrick,  the  plaintiffs  submitted  evidence,  tending  to 
prove,  that  the  original  assignment  of  the  mortgage  was  for- 
iherly  in  the  possession  of  Martin,  and  was  kept  in  a  trunk  in 
which  were  his  clothes  and  all  his  papers,  to  which  Edward, 
being  in  the  same  house,  had  free  access,  which  assignment 
was  now  missing;  and  claiming  that  Edward  had  taken  it, 
and  now  had  it,  in  the  possession  of  his  counsel,  in  court,  called 
upon  the  counsel  to  produce  it ;  which  being  refused,  they  of- 
fered as  secondary  proof  of  the  same,  a  certified  copy  of  the 
instrument  from  the  registry  of  deeds  in  Providence,  together 
with  the  testimony  of  Hon.  William  R.  Staples,  late  chief  jus- 
tice of  the  supreme  court,  to  his  minutes  of  the  sworn  admission 
of  Edward,  taken  on  the  trial  before  him  of  certain  proceedings 
in  forcible  entry  and  detainer  instituted  by  said  Martin  against 
said  Donnelly  for  the  possession  of  the  premises,  from  which  it 
appeared,  that  said  Edward,  as  a  witness,  swore  that  he  had 
assigned  said  mortgage  to  Martin  and  received  from  him  a  con- 
sideration therefor.  Judge  Staples  produced  the  minutes  in  his 
handwriting ;  but  stating,  that  he  did  not  recollect  the  testimony 
at  all,  even  after  reading  his  minutes,  but  that  they  were  the 
minutes  taken  by  him  as  judge  presiding  at  the  trial,  and  that 
he  presumed  they  were  correct,  his  minutes  and  testimony  were 
objected  to,  on  the  part  of  the  defendants,  as  proof  of  Edward 
Fitzpatrick's  admission  that  he  assigned  said  mortgage  to  Mar- 
tin, and,  notwithstanding  said  objection,  were  allowed  by  the 
court  to  pass  to  the  jury.  In  further  proof  of  their  title,  and 
that  Martin  Fitzpatrick,  after  the  day  of  payment  in  said  mort- 
6* 
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gage,  sold  the  lot  in  question  under  the  power  of  sale  contained 
therein  to  one  John  Doran,  who  reconveyed  the  same  to  Mar- 
tin, the  plaintiffs  first  offered  evidence  tending  to  prove,  that 
said  Martin  advertised,  in  the  «  Providence  Journal,"  for  the 
length  of  time  required  by  the  power,  the  sale  of  the  mortgaged 
premises,  and  produced  the  files  of  that  paper,  with  accompany- 
ing proof,  from  which  it  appeared,  that  for  the  requisite  length  of 
time  the  following  advertisement  was  inserted  in  that  paper : — 

"  Mortgagee's  Sale. 

"  Will  be  sold  by  public  auction  on  Friday,  April  19, 1850,  by 
virtue  of  a  power  of  sale  contained  in  a  deed  of  mortgage, 
made  and  executed  by  William  Donnelly,  Aug.  23,  1849,  a 
certain  lot  of  land,  with  the  buildings  and  improvement^ 
thereon  situate,  in  the  northerly  part  of  the  city  of  Providence ; 
being  the  lot  of  land,  numbered  (10)  ten,  on  a  plat  of  the  land 
of  Samuel  Whelden,  surveyed  and  platted  by  H.  F.  Walling, 
July  7, 1845.     By  order  of  the  mortgagee." 

The  admission  of  this  evidence  of  the  execution  of  the  power 
was  objected  to  on  the  part  of  the  defendants,  on  the  ground, 
that  the  notice  of  sale,  above  advertised,  described  the  estate 
sold,  only  by  reference  to  a  plat,  and  did  not  state  to  whom  the 
mortgage  was  executed.  It  appearing,  however,  that  the  plat 
as  well  as  the  mortgage  were  recorded  in  the  registry  of  deeds 
and  plats  in  the  city  clerk's  office,  in  Providence,  the  objection 
was  overruled,  and  the  evidence  was  admitted  to  pass  to  the 

The  plaintiffs  then  submitted  proof,  that  on  the  19th  day  of 
April,  1850,  the  lot  was  sold,  under  the  power,  at  public  auc- 
tion, to  John  Doran,  as  the  highest  bidder  therefor,  for  the  sum 
of  $520,  and  in  further  evidence  of  their  title  offered  two  deeds, 
one,  from  William  Donnelly,  executed  by  Martin  Fitzpatrick, 
as  his  attorney,  bearing  date  April  19, 1850,  and  first  acknowl- 
edged before  the  city  clerk  on  the  22d  of  April,  1850,  which 
recited  Donnelly's  mortgage,  the  power  of  sale,  non-payment  of 
the  mortgage  money,  and  sale,  and  conveyed  the  lot  to  Doran, 
in  fee ;  and  the  other,  a  quitclaim  deed  from  Doran  to  Martin 
Fitzpatrick,  of  the  same  premises,  and  dated,  and  first  acknowl- 
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edged,  on  the  same  days,  as  the  deed  from  Donnelly  to  Doran. 
It  appeared  from  inspection  of  the  first  of  these  deeds,  coupled 
with  the  testimony  of  the  city  clerk,  who  witnessed  and  acknowl- 
edged it,  that  when  first  executed  and  acknowledged  it  ran  in 
the  name,  and  purported  to  be  the  deed  of  Martin  Fitzpatrick,  as 
?'  the  present  mortgagee  of  the  aforesaid  mortgage  deed,"  (mean- 
ing Donnelly's  mortgage  to  Edward  Fitzpatrick,)  "  by  virtue  of 
an  assignment,  recorded,  &c."  though  signed  by  Martin  Fitz- 
patrick as  attorney  for  Donnelly ;  and  that  afterwards,  on  the 
2d  day  of  May,  1850,  it  was  altered,  by  interlining  the  words 
"  William  Donnelly,  by  my  attorney,"  between  the  words  "J." 
and  "  Martin  Fitzpatrick,"  in  the  body  of  the  deed,  and  in  other 
respects  mentioned  below,  leaving  the  signature  and  date  to 
stand,  and  was  then  reacknowledged  before,  and  recorded  afresh 
by  the  city  clerk ;  his  certificate,  as  follows,  under  the  old  one, 
being  upon  it :  —    • 

"  Providence,  ss.  In  city  of  Providence,  May  2,  1850,  came 
Martin  Fitzpatrick,  and  acknowledged  the  foregoing  instru- 
ment, as  altered  by  adding,  "  and  whereas  said  Donnelly  ap- 
pointed said  Edward  his  attorney,  with  power  to  sell,  and 
whereas  said  Edward  assigned  the  mortgage  aforesaid  to 
Martin  Fitzpatrick  on  the  first  day  of  October,  a.  d.  1849," 
and  also,  "  William  Donnelly,  by  my  attorney,"  to  be  his  free  act 
and  deed. 

"  Before  me,  Albert  Pabodie,  City  Clerk." 

On  the  same  day,  as  appeared  by  the  certificate  on  the  deed, 
and  oath  of  the  city  clerk,  the  deed  from  Doran  to  Martin 
Fitzpatrick  was  acknowledged  by  Doran  again,  and  recorded 
afresh. 

Upon  this  proof  of  title,  the  judge  presiding  at  the  trial, 
against  the  objection  of  the  defendants,  allowed  the  deeds  to 
pass  to  the  jury  as  sufficient  primd  facie  evidence  of  title  in  the 
plaintiffs,  and  thereupon  the  plaintiffs  rested  their  case. 

To  maintain  the  issues  on  their  part,  the  defendants  offered 
in  evidence  a  mortgage  deed  of  the  premises  of  a  date  prior  to 
the  mortgage  under  which  the  plaintifls  ^claimed,  but  assigned 
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to  tbe  defendant,  Edward  Fitzpatrick,  after  the  commencement 
of  this  suit,  which,  being  objected  to  by  the  plaintiffs,  the  pre- 
siding judge  refused  to  allow  to  pass  to  the  jury  to  protect  the 
possession  of  the  defendants. 

To  maintain  the  issues,  on  their  part,  the  defendants  then 
offered  in  evidence  a  mortgage  deed  of  the  premises,  made  by 
Martin  Fitzpatrick  to  William  G.  B.  Mowry  and  Clarke  Steere, 
copartners,  under  the  style  of  Mowry  &  Steere,  and  an  assign- 
ment thereof  to  the  defendant,  Edward  Fitzpatrick,  executed, 
and  bearing  date,  after  the  commencement  of  this  suit,  but 
which  assignment  recited,  that  the  mortgage  had  been  really 
purchased  by  said  Edward  of  said  Mowry  &  Steere,  for  full 
value,  prior  to  the  commencement  of  this  suit,  to  wit,  on  the 
8th  day  of  January,  1855*  On  the  margin  of  the  record  of  this 
mortgage,  in  the  book  in  which  it  was  registered  in  the  city 
clerk's  office,  it  was  agreed,  however,  was  the  following  writ- 
ing:— 

44  Having  received  payment  in  full  for  the  note  within  named, 
we  do  hereby  cancel  and  discharge  this  mortgage  deed.  Wit- 
ness our  band  and  seal,  January  8th,  1855. 

(Signed)  "  Mowry  &  Steere,  (l.  s.) 

«  By  Wm.  G.  R.  Mowry,  (l.  s.") 
44  In  presence  of 
44  Albert  Pabodie." 

The  said  assignment  of  said  mortgage  also  recited  that  this 
writing  on  the  margin  of  the  record  had  been  made  by  mistake ; 
and  the  defendants  offered  to  prove,  in  connection  with  said 
mortgage  and  assignment  the  facts  recited  in  said  assignment, 
to  wit,  that  said  Edward  Fitzpatrick  did  out  of  his  own  proper 
moneys,  on  said  8th  day  of  January,  1855,  pay  to  said  Mowry 
&  Steere  the  full  value  of  said  mortgage  debt,  and  thereby, 
had  then  actually  purchased  said  mortgage  of  them,  and  that 
said  writing  on  the  margin  of  tbe  record  of  said  mortgage  had 
been  made  by  mistake  and  error  of  said  Mowry  &  Steere,  and 
that  neither  said  Martin  Fitzpatrick,  under  whom  the  plaintiffe 
claim,  nor  any  one  for  him,  had  paid  said  mortgage  debt,  or 
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any  part  thereof.  The  presiding  judge,  upon  the  objection  of 
the  plaintiffs,  refused  to  allow  said  testimony,  or  said  mortgage 
and  transfer  to  pass  to  the  jury,  as  evidence  of  title  on  the  part 
of  the  defendants. 

The  jury  having  found  the  several  issues  for  the  plaintiffs, 
and  the  defendants  having  duly  excepted  to  the  several  rulings 
above  of  the  judge  presiding  at  the  trial,  now  moved  for  a  new 
trial  on  the  ground  of  errors  in  law  in  said  rulings. 

James  TUlinghast,  for  the  motion :  — 

1st  The  notes  of  Judge  Staples  should  not  have  been  received 
in  evidence.  It  was  not  the  testimony  of  William  R.  Staples, 
swearing  from  memory,  refreshed  by  the  memoranda  to  facts 
that  had  once  been  within  his  knowledge  that  went  before  the 
jury,  but  it  was  the  paper,  as  the  official  notes  of  Judge  Staples 
of  the  testimony  of  a  witness  at  a  former  trial,  mere  hearsay, 
that  was  allowed  to  pass.  This  should  not  have  been.  The 
rule  has  never  been  extended  to  include  these,  especially  where 
the  witness  is  living  and  within  the  jurisdiction.  Miles  v. 
OHara,  4  Binney,  108;  Foster  v.  Shaw,  7  Serg.  &  Bawle,  156 
(162) ;  Lightner  v.  WUce,  4  lb.  203 ;  Lawrence  v.  Barker,  5 
Wend.  301 ;  Greene  v.  Brown,  3  Barb.  (Sup.  Co.)  119.  Even 
had  the  witness  deceased,  these  notes  would  not  have  been  ad- 
missible. They  were  not  sufficiently  established,  and  were  in 
another  case,  with  different  parties  and  issues.  Wolf  v.  Wyeth, 
11  Serg.  &  Rawle,  149;  1  Greenl.  Ev.  §  163,  &c.  and  note; 
Watson  v.  Gridley,  11  Serg.  &  Rawle,  337  ;  Warren  v.  Nichols, 
6  Met.  261. 

2d.  This  advertisement  is* defective  and  not  sufficient  under 
the  power,  and  the  sale  thereunder  was  consequently  void. 
These  powers  are  limitations  upon  the  right  to  redeem  and  are 
not  favored,  but  are  to  be  strictly  construed  and  followed.  Hill 
on  Trustees,  478 ;  1  Sugden  on  Powers,  252,  253 ;  1  Hilliard 
on  Mortgages,  97,  §  15-91,  §  2 ;  Gibson  v.  Jones,  5  Leigh,  370, 
as  cited  in  2  U.  S.  Eq.  Digest,  363,  §  1496 ;  Ormsby  v.  Taras- 
con,  3  Litt  404 ;  2  U.  S.  Eq.  Digest,  §  1498-9.  No  place  or 
time  of  sale  is  given.  Burnet  et  at.  v.  Denniston,  5  Johns.  Chan. 
35.  The  advertisement  is  signed  by  no  one,  and  no  information 
given  in  it  by  which  any  one  interested  could  know  where,  or  to 
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whom  to  apply  to  redeem,  or  acquire  information  concerning 
the  mortgage,  the  amount  due,  &c.  The  only  reference  is  by 
order  of  the  mortgagee,  when  in  fact  the  sale  was  by  an  as- 
signee of  the  mortgagee.  The  sale  being  void  for  above  de- 
fect in  the  notice,  no  title  passed  by  it,  and  consequently,  the 
legal  title  and  right  of  action,  if  any,  is  in  the  administrator 
of  Martin  Fitzpatrick,  and  not  in  the  plaintiffs  his  heirs,  -  It 
is  well  settled,  that  plaintiffs  in  ejectment  must  recover  on  the 
strength  of  their  own  title,  and  that  a  defendant  in  posses- 
sion, without  title,  may  show  that  the  plaintiff  has  no  title,  or 
that  it  has  failed  or  passed  out  of  him.  Jackson  v:  Rowland,  6 
Wend.  666. 

3d.  The  mortgagee's  deed,  as  first  executed,  was  a  nullity ; 
or  if  not,  it  was  cancelled  by  the  alterations,  and  the  title  under 
it  did  not  vest  in  Doran  until  the  time  of  the  second  acknowl- 
edgment, which  was  after  Doran's  deed  to  Martin  Fitzpatrick. 
Clason  v.  Corley,  5  Sand.  (Sup.  Co.)  447 ;  13  U.  S.  Dig.  491, 
§§  142, 143.  And  Doran's  deed  being  a  mere  quitclaim  deed, 
with  limited  covenants,  no  after-acquired  title  passed  by  it 
Blanchard  v.  Brooks,  12  Pick.  49 ;  Comstock  v.  Smith,  13  lb. 
116 ;  Wight  v.  Shaw,  5  Cush.  56 ;  Miller  v.  Ewing,  6  lb. 
34. 

4th.  The  title  acquired  under  the  mortgage  to  Stephen  Mar- 
tin should  have  been  received  in  evidence  to  protect  the  de- 
fendant's possession.  Jackson  v.  Smith,  13  Johns.  408 ;  Tucker 
v.  Keeler,  4  Vermont,  161  (as  cited  2  U.  S.  Dig.  136,  §  427) ; 
Munsel  v.  Sanford,  1  Root,  257,  (lb.  138,  §  473). 

5th.  The  title  acquired  under  this  mortgage  should  have 
been  received  in  evidence.  The  title  when  acquired  related 
back  to  this  suit.  In  fact,  the  title  vested  before  this  suit ;  for 
the  mere  payment  of  the  money  passed  the  mortgage.  Jackson 
v.  Ramsay,  3  Cowen,  75.  The  receipt  upon  the  margin  of  the 
record  is  a  mere  receipt,  and  open  to  explanation,  to  show  it 
was  a  mistake,  especially  as  against  the  plaintiffs,  who  are 
merely  volunteers  in  the  estate  under  the  original  mortgagee, 
and  cannot,  like  a  purchaser  for  value,  set  up  the  record  dis- 
charge. Bell  v.  Woodward,  34  N.  Ham  p.  90 ;  Fleming  v.  Tany, 
12  Harris,  47. 
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Ourrey,  against  the  motion  :  — 

1st  The  evidence  of  the  record  of  the  paper  mentioned  was 
rightly  admitted.  It6  admission  is  sustained  by  the  cases,  State 
v.  Gordon,  1  R.  I.  Rep.  191, 192 ;  and  State  v.  Colwell,  3  lb.  132. 
The  paper  was  admissible,  on  its  recognition  by  the  witness  of 
its  genuineness,  as  his  official  notes.     1  Oreenl.  §  437  and  note. 

2d.  The  references  in  the  advertisement  of  sale  to  the  regis- 
tration of  both  the  mortgage  and  of  the  plat,  made  the  descrip- 
tion of  the  premises  sufficient 

3d.  That  the  re-acknowledgment  and  redelivery  of  these  deeds 
would  operate  as  an  execution  and  delivery  de  novo,  and  relate 
back  to  their  dates,  would  seem  to  be  a  proposition  too  obvious 
in  the  law  to  need  any  argument 

4th.  The  ruling  objected  to  here  is  sustainable  upon  every 
principle ;  since  in  trespass  and  ejectment,  whether  under  the 
plea  of  not  guilty  or  of  soil  and  freehold,  the  issue  looks  only 
to  the  title  at  and  before  the  commencement  of  the  action. 

5th.  The  evidence  of  the  Mowry  mortgage  was  rightly  re- 
jected, as  the  mistake  mentioned,  if  any  there  was,  could  be 
corrected  only  in  a  court  of  equity.     Rev.  Stats,  cht  149,  §  8. 

Ames,  C.  J.  The  first  ground  for  new  trial,  set  down  in  this 
motion,  that  the  judge  presiding  at  the  trial  admitted  the  min- 
utes taken  by  Judge  Staples  when  trying  a  case,  of  the  testi- 
mony of  one  of  the  defendants,  for  the  purpose  of  proving  that 
defendant's  admission,  is  clearly  untenable.  The  objection  made 
to  the  admissibility  of  this  evidence,  is,  that  the  judge  could  not 
recollect  the  testimony  independent  of  his  minutes,  nor  refresh 
his  memory  with  them  of  \vhat  the  testimony  was,  but  could 
merely  swear  that  they  were  taken  by  him,  as  judge,  in  the 
course  of  the  trial  of  a  case  before  him,  and  that  he  believed 
them  to  be  correct  Such  minutes  are  taken  by  every  judge  in 
our  supreme  court  and  court  of  common  pleas,  as  a  necessary 
part  of  his  official  duty  in  the  trial  of  causes ;  in  order,  not  only 
to  enable  him  to  instruct  the  jury  in  the  law  applicable  to  the 
facts,  which  by  law  he  must  do,  or  to  sum  up  the  evidence  to 
the  jury,  which  by  law  he  may  do,  but  to  enable  him  to  allow 
grounds  for  new  trial,  founded  upon  the  evidence,  under  the 
rules,  and  bills  of  exceptions,  under  the  requirement  of  the 
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statute.  Numerous  as  trials,  and,  consequently,  voluminous  as 
such  minutes  must  necessarily  be,  to  apply  to  them  the  strict- 
est rule  that  can  be  found  with  regard  to  the  voluntary  excep- 
tional memorandum  of  an  ordinary  witness,  would  be  to  banish 
them  as  a  source  of  evidence  for  the  numerous  and  important 
purposes,  in  the  administration  of  justice,  for  which  they  are 
needed  ;  since  no  judge,  unless  possessed  of  a  superhuman 
memory,  could,  in  general,  truly  testify  further  than  Judge 
Staples  testified  in  this  case,. that  these  were  his  minutes  of 
what  took  place  before  him,  written  by  him  at  the  time,  and 
that  he  believed  them  to  be  correct.  We  think  that  the  fair 
presumption,  decidedly,  is,  that  they  are  correct ;  and  that  if 
rules  of  evidence  are  designed  to  elicit,  and  not  to  obstruct  the 
passage  of  truth  to  a  jury,  they  ought  to  be  admitted,  as  evi- 
dence, with  such  verification  of  them  as,  in  the  nature  of  things, 
is  possible.  It  would  be  quite  easy  to  hunt  up  cases  which 
would  justify  the  admissibility  of  the  ordinary  memoranda  of  a 
witness,  unofficially  taken  to  refresh  his  memory,  upon  quite  as 
slight  a  basis  of  recollection  as  existed  in  the  case  before  us. 
References  to  some  of  them  may  be  found  in  1  Greenl.  Ev.  §  437, 
n.  3.  But  such  minutes  as  these  stand,  and  are  admissible  as 
evidence,  upon  their  own  peculiar  grounds.  They  occupy  a 
place  midway  between  official  records  and  ordinary  unofficial 
memoranda ;  and  are  the  highest  kind  of  minutes,  or  entries,  as 
in  relation  to  accounts  they  are  called,  made  in  the  course  of 
business.  The  distinction  between  memoranda  or  entries  of 
facts,  and  memoranda  of  what  is  said,  adverted  to  at  the  argu- 
ment, has  no  application  to  them ;  since  it  is  the  official  duty 
of  the  judge,  because  necessary  to  enable  him  properly  to  per- 
form the  duties  of  his  office,  to  take  minutes  of  what  is  said  by 
witnesses,  in  giving  their  testimony.  With  every  guaranty  for 
their  general  correctness,  which  official  position  and  duty,  and 
even  necessity,  that  they  may  answer  their  immediate  purposes, 
can  throw  about  them,  it  would  be  strange,  indeed,  if  they  were 
not  receivable  in  evidence,  subject  to  contradiction,  of  course, 
without  other  confirmation  than  the  testimony  of  the  judge  as 
to  the  occasion  on  which  he  took  them,  and  that  he  believes 
them  to  be  correct     See  Rex  v.  Whitehead,  1  Car.  &  Payne,  67 ; 
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Miles  v.  CPIIara,  4  Binn.  110,  111 ;  Eastman  v.  Cooper,  15  Pick. 
287. 

The  second  ground  for  new  trial  alleged  in  the  motion,  this 
court  has  before  had  occasion  to  consider  in  the  analogous  case 
of  the  advertisement  by  a  sheriff  of  a  sale  under  the  levy  of  an 
execution  on  real  estate  ;  Chilis  v.  Ballon,  5R.I.  Rep.  537  ;  and 
we  see  no  reason,  either  upon  principle  or  authority,  to  doubt 
the  correctness  of  what  is  there  intimated,  that,  in  such  a  notice, 
given  to  call  together  purchasers,  and  to  enaole  them  to  ascer- 
tain, with  certainty,  what  is  offered  for  sale,  a  description  of  the 
premises  to  be  sold,  by  reference  to  a  plat  or  deed  on  record,  is 
sufficient.  Any  description  which  can  be  given  will  be  unin- 
telligible to  one  unacquainted  with  the  locality,  and  the  more 
precise,  the  more  Unintelligible ;  and  the  description  of  the 
premises  in  this  notice,  to  wit,  "  a  lot  of  land,  with  the  build- 
ings and  improvements  thereon,  situated  in  the  northerly  part 
of  the  city  of  Providence,  being  the  lot  of  land  numbered  (10) 
ten  on  the  plat  of  the  land  of  Samuel  Whejden,  surveyed  and 
platted  by  H.  F.  Walling,  July  7th,  1845  " ;  which  plat,  it  is 
agreed,  as  well  as  the  mortgage  under  which  the  sale  was  made 
wa»  recorded,  is  quite  as  intelligible  to  purchasers,  as  any  that 
can  be  imagined. 

The  only  other  objection  to  this  notice  of  sale  taken  at  the 
trial,  to  wit,  that  it  was  not  signed  by  the  mortgagee,  is  equally 
untenable.  The  power  authorized,  nay  required,  that  it  should 
be  given  by  the  assignee  who  might  sell  under  it ;  and  to  an- 
swer the  only  purpose  of  it,  in  calling  together  purchasers,  it 
was  equally  effective  whether  signed  by  the  mortgagee  or  not 

The  third  ground  for  new  trial  is,  in  substance,  that  after 
the  delivery  by  Martin  Fitzpatrick  of  his  deed  to  Doran,  and 
Doran's  delivery  of  his  deed  of  quitclaim  to  Martin  Fitzpatrick, 
which  took  place  on  the  19th  day  of  April,  1850,  it  was  discov- 
ered that  the  deed  by  Fitzpatrick  under  the  power,  ran  in  his 
own  name,  instead  of  that  of  his  principal,  Donnelly ;  where- 
upon the  parties,  on  the  2d  day  of  May  following,  came  before 
the  city  clerk,  who  was  the  witness  to  both  deeds,  and  corrected 
the  error  in  the  first  deed  by  interlineations,  and  then  reacknowl- 
edged  both  deeds,  and  had  both  recorded  by  the  city  clerk  anew, 
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and  as  of  the  date  of  May  2d.  What  more  complete  proof  of 
the  redelivery  of  both  deedg  can  be  given  ?  It  is  old  law  that 
"  as  a  deed  may  be  delivered  by  words  without  deeds,  so  may  it 
also  be  delivered  by  deeds  without  words  "  ;  the  matter  depend- 
ing upon  the  intent  of  the  parties.  Sheppard's  Touchstone,  58, 
and  note  3.  It  is  true  that,  "  regularly,  there  may  not  be  two 
deliveries  of  a  deed ;  for  where  the  -first  delivery  doth  take  any 
effect  at  all,  the^econd  delivery  is  void ;"  but  we  are  also  in- 
formed in  the  same  sentence  that  if  the  deed,  qs  first  delivered, 
is  merely  void,  or  doth  become  void  by  matter  ex  post  facto,  and 
the  party  deliver  it  again,  "by  this  means  the  deed  is  become 
good  again."  Ibid.  60.  Now,  in  the  case  before  us  the  deeds 
were  either  good  to  pass  the  title  as  first  delivered,  or  they  were 
not.  If  they  were,  the  title  passed  by  the  first  delivery  ;  and  if 
not,  by  the  second ;  and  so,  quacunque  via,  the  title  passed.  It 
is  evident  that  this  ground  for  new  trial  wholly  fails. 

The  remaining  ground  for  this  motion,  that  the  judge  presid- 
ing at  the  trial  refused  to  allow  the  defendants  to  protect  them- 
selves against  the  action,  by  setting  up  outstanding  mortgages 
made  by  the  father  of  the  plaintiffs,  find  purchased  in  by  one  of 
the  defendants  after  the  commencement  of  the  suit;  can' find 
no  support,  either  in  principle  or  respectable  authority. 

In  a  real  action,  like  our  action  of  trespass  and  ejectment, 
the  pleas  of  .not  guilty,  and  of  soil  and  freehold,  look  to  the 
state  of  things  at  or  before  the  commencement  of  the  action ; 
and  if  matter  of  discharge  accrue  to  the  defendant  pending 
the  action,  as  from  the  plaintiff's  release,  or  the  like,  it  must  be 
pleaded  to  the  '?  further  maintenance  of  the  action,"  if  it  has 
arisen  after  suit,  but  before  plea  or  continuance  ;  .and  puis  dar- 
rein continuance,  if  after  plea  or  issue  joined.  Evans  v.  Prosser, 
3  T.  R.  186  ;  Le  Bret  v.  Papillon,  4  East,  502.  In  the  courts*  of 
Massachusetts,  a  mortgage  of  the  ancestor  of  the  demandant, 
acquired  pending  a  writ  of  entry,  cannot  be  set  up  by  the  tenant 
to  support  a  title  defective  at  the  commencement  of  the  writ, 
even  though  pleaded  puis  darrein  continuance.  Ourtis  v.  Francis, 
9  Cush.  428, 443,  444. 

Nor  was  this  species  of  defence  aided  in  case  of  the  mortgage 
to  Mowry  and  Steere  assigned  to  one  of  the  defendants  after  \he 
commencement  of  the  suit,  by  the  proof  offeredgthat  in  fact  the 
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mortgage  was  purchased  by  the  defendant  some  three  years  be- 
fore the  commencement  of  the  action,  but,  by  mistake  at  the  time 
of  purchase,  was  discharged  upon  the  record,  instead  of  being  as- 
signed. By  the  express 'words  of  chapter  149,  section  8,  of  the 
Revised  Statutes,  it  is  enacted,  that  a  discharge  so  made,  "  shall 
forever  afterwards  discharge,  defeat,  and  release  such  mortgage, 
and  perpetually  bar  all  actions  to  be  brought  thereupon  in  any 
court"  Nothing  can  be  stronger  than  these  words  to  show  that 
by  such  a  discharge  the  legal  title  under  the  mortgage  was  dis- 
charged, and,  at  all  events,  never  vested  in  the  defendant  until 
after  the  commencement  of  thp  action.  Under  the  pleas,  the 
question  was  merely  as  to  the  pl&ce  of  this  title,  whether  in 
the  plaintiffs  or  defendants,  at  the  commencement  of  the  suit ; 
and  whilst,  on  the  one  hand,  we  know  of  no  power  in  a  court  of 
law,  upon  the  plainest  proof,  to  reform  the  deeds  and  documents' 
executed  by  mistake,  so  as  to  make  them  conform  to  the  true 
intent  of  the  parties,  we  do  not  see  how,  if  they  could,  it  would 
help  the  case  of  defendants,  unless  they  could  also  make  their 
act  of  reformation,  or  that  of  the  parties,  done  pending  the  suit, 
relate  back  and  take  effect,  as  of  a  time  anterior  to  its  com- 
mencement. For  these  reasons,  this  motion  must  be  refused 
upon  all  the  questions  raised  at  the  trial. 

As  a  general  rule,  no  other  than  such  questions  can  be  con- 
sidered upon  such  a  motion ;  but  where  the  facts,  as  allowed 
by  the  judge  and  conceded  by  both  parties,  show  a  fatal  defect 
in  the  title  of  the  plaintiffs,  now  relied  upon  in  defence,  and 
which  if  noticed  at  the  trial  could  not  have  been  obviated  by 
further  proof  on  the  part  of  the  plaintiffs,  courts  have  felt  au- 
thorized to  consider  the  point  as  still  open,  upon  such  a  mo- 
tion as  this,  and  to  dispose  of  the  case  in  such  a  manner  as 
justice  would  seem  to  require.  Slater  Sf  another  v.  Rawson, 
1  Mete.  450-458 ;  and  see  Maynard  v.  Hunt,  5  Pick.  240-243. 

Now  such  a  point,  which  in  the  hurry  of  the  trial  and  the 
sudden  introduction  of  the  evidence,  escaped  the  attention 
of  the  counsel  for  the  defendants  at  the  trial,  has  now  been 
brought  to  our  notice.  The  notice  of  the  sale  under  Don- 
nelly's mortgage,  of  which  an  advertisement  for  the  period  of 
three  months   prior  to  the  sale,  in  some  public  newspaper, 
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printed  in  Providence,  is  required,  as  a  preliminary  to  a  sale 
under  the  power,  is,  upon  inspection,  found  defective  in  the 
indispensable  requisites  of  naming  the  limi,  to  wit,  the  hour 
of  the  day,  and  the  place  of  the  sale.  Such  a  defect  defeats 
the  whole  purpose  of  the  notice,  which,  as  we  view  it,  is  to 
bring  together  such  a  body  of  purchasers,  as  by  fair  competi- 
tion, will  insure,  as  far  as  this  goes,  a  full  price  for  the  subject 
of  sale.  Where,  as9  in  such  a  case,  the  question  is  simply 
whether  the  power  be'  well  executed  or  not,  the  question  is 
merely  one  at  law ;  and  so  far  from  being,  as  argued  by  the 
counsel  for  the  plaintiffs,  a  question  in  equity  only,  if  there  id 
nothing  more  in  the  case,  a  bill  in  equity  to  set  aside  the  exe- 
cution of  the  power  cannot  be  maintained.  Tichburn  v.  Leigh, 
6  Vin.  Abr.  365,  pi.  11 ;  2  Sugden  on  Powers,  ch.  11,  §  1,  art. 
13,  p.  180. 

This  defect  appears  in  the  only  proof  brought  into  the  case 
by  the  plaintiffs  to  show  the  manner  in  which,  as  the  attorney 
of  Donnelly,  Martin  Fizpatrick  executed  the  power  of  sale  con- 
tained in  the  mortgage  assigned  to  him,  and  this  proof,  so  far  as 
has  been  disclosed,  is  the  only  proof  upon  that  subject.  It  is  fatal 
to  the  plaintiffs'  title ;  since,  if  the  power  was  not  well  executed 
the  mortgage  still  remains,  and  the  action  for  the  recovery  of  the 
mortgaged  premises  should  have  be*en  brought  by  the  personal 
representative  of  Martin  Fitzpatrick,  instead  of  by  his  heirs. 

For  this  cause  the  verdict  must  be  set  aside,  and  a  new  trial 
granted. 
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3  7ft|  Where  a  statute  punishes  the  keeping  and  maintaining  of  a  grog-shop  and  tippling-shop, 
1  493|  *  or  building,  place,  or  tenement  used  for  the  sale  or  keeping  of  intoxicating  liquors,  or 
where  intemperate,  idle,  noUy  or  disorderly  persons  are  in  the  habit  of  resorting,  as  a 
common  nuisance,  an  indictment  upon  the  statute  may  charge  the  offence  in  the  lan- 
guage of  the  statute,  to  hnve  been  committed  in  both  these  modes,  and  proof  that  it 
was  committed  in  either  mode  will  maintain  the  indictment. 

This  was  an  indictment  against  the  defendant,  in  two  counts, 
charging  him  with  keeping  and  maintaining  a  common  nui- 
sance, in  violation  of  chapter  73  of  the  Revised  Statutes. 
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The  first  count  charged  that  the  defendant  "  on  the  17th  day 
of  March,  in  the  year  of  our  Lord,  one  thou&nd  eight  hundred 
and  fifty-seven,  and  on  divers  other  days  and  times,  between 
said  last-mentioned  day  and  the  day  of  the  finding  of  this  in- 
dictment, with  force  and  arms,  at  Providence,  in  the  aforesaid 
county  of  Providence,  did  keep  and  maintain  a  certain  com- 
mon nuisance,  te  wit,  a  grog-shop  and  tippling-shop,  and  build- 
ing, place,  and  tenement,  used  for  the  illegal  sale  and  keeping 
of  intoxicating  liquors,  and  for  the  habitual  resort  of  intemper- 
ate, idle,  dissolute,  noisy,  and  disorderly  persoof,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 

The  second  count  charged  that  the  defendant,  on  the  same 
day  and  year,  at  said  Providence,  "  and  on  divers  other  days 
and  times  between  said  last-mentioned  day  and  the  day  of  the 
finding  of  this  indictment,  with  force  and  arms,"  "did  keep  and 
maintain  a  certain  grog-shop  and  tippling-shop,  and  building, 
place,  and  tenement,  used  for  the  illegal  sale  and  keeping  of  in- 
toxicating liquors,  and  for  the  habitual  resort  of  intemperate, 
idle,  dissolute,  noisy,  and  disorderly  persons,  to  the  great  dam- 
age and  common  nuisance  of  all  the  good  citizens  of  this  state, 
against  the  form  of  the  statute,  &c" 

At  the  trial  of  the  indictment,  before  Shearman,  Justice,  at 
the  December  term  of  the  court  of  common  pleas  for  the 
county  of  Providence,  1858,  the  counsel  for  the  defendant  re- 
quested the  court  to  charge  the  jury,  that  the  indictment  did 
not  charge  the  commission  of  any  offence  provided  for  in  the 
73d  chapter  of  the  Revised  Statutes,  but  did  in  substance  charge 
the  common-law  offence  of  keeping  and  maintaining  a  com- 
mon nuisance,  viz :  a  grog-shop,  tippling-shop,  and  building, 
place,  a/id  tenement,  used  for  the  illegal  sale  and  keeping  of 
intoxicating  liquors,  and  where  intemperate,  idle,  dissolute, 
noisy,  and  disorderly  persons  were  in  the  habit  of  resorting ; 
and  that,  in  order  to  convict  the  defendant,  it  was  necessary 
for  the  government  to  prove  —  1st.  That  the  building,  place,  or 
tenement  was  used  for  the  illegal  sale  or  keeping  of  intoxicat- 
ing liquors;  2d.  That  intemperate,  idle,  dissolute,  noisy,  or 
disorderly  persons  were  in  the  habit  of  resorting  there ;  and, 
7  * 
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3d.  That  said  place  was  kept  by  the  defendant  for  such  pur- 
poses. 

The  court  refused  to  give  these  instructions,  but,  on  the 
contrary,  instructed  the  jury  that  the  indictment  sufficiently 
described  an  offence  under  said  chapter ;  that  it  was  immaterial 
whether  it  did,  or  did  not,  charge  the  commission  of  such 
common-law  offence,  inasmuch  as  it  did  sufficiently  charge  an 
offence  under  said  chapter ;  and  that  in  order  to  conviction,  it 
was  unnecessary  for  the  government  to  prove  all  that  the  coun- 
sel for  the'def«dant  required,  but  that  if  the  testimony  showed 
either  that  intoxicating  liquors  were  illegally  sold  or  kept  in 
the  place  charged,  or,  that  it  was  a  place  where  intemperate, 
idle,  dissolute,  noisy,  or  disorderly  persons  were  in  the  habit 
of  resorting,  and  that  said  place  was  kept  by  the  defendant 
for  either  of  those  purposes,  it  would  be  sufficient  to  main- 
tain the  indictment. 

The  counsel  'for  the  defendant  also  requested  the  court  to 
charge  the  jury,  that  in  order  to  convict  the  defendant,  the 
facts  proven  by  the  testimony  and  relied  upon  by  the  govern- 
ment must  be  of  such  a  character,  that  their  existence  .could 
not  be  reasonably  reconciled  with  any  other  hypothesis  than 
that  of  the  guilt  of  the  defendant. 

The  court  assented  to  this  request,  and  charged  the  jury, 
"  that  if  the  testimony  in  the  case  was  as  consistent  with  the 
defendant's  innocence  as  with  his  guilt,  they  must  acquit,  and 
otherwise,  they  need  not ;  and  that  if  there  was  any  reasonable 
doubt  in  regard  to  the  guilt  of  the  defendant,  upon  the  whole 
evidence,  he  was  entitled  to  an  acquittal." 

The  defendant  having  duly  excepted  at  the  trial  to  these 
refusals  to  instruct  and*  instructions,  and  a  verdict  of  guilty 
having  been  returned  against  him  in  the  court  of  common 
pleas,  now  brought  his  exceptions  to  this  court  for  a  new  trial, 
upon  the  ground  of  misdirection  in  matter  of  law. 

Brownelly  for  the  defendant :  — 

1st.  The  indictment  does  not  charge  the  commission  of  any 
offence  mentioned  in  chapter  73  of  the  Revised  Statutes.  The 
first  section  of  that  chapter  declares  certain  places,  kept  or  main- 
tained in  certain  ways,  to  be  common  nuisances.     The  offence 
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provided  for  is  the  keeping  or  maintaining  of  a  common  nui- 
sance, and  this  mav  be  done  in  as  many  different  ways  as  there 
are  places  described.  There  are  as  many  different  nuisanc  s 
mentioned  as  there  are  places.  The  keeping  and  maintaining 
of  each  particular  place  or  nuisance  is  a  separate  and  distinct 
offence.  A  place  kept  for  all  the  purposes  and  in  all  the  ways 
Bet  forth  in  the  section  is  not  a  statute  nuisance,  whatever 
it  may  have  been  at  common  law. 

2d.  The  indictment  does  charge  the  commission  of  an  offence 
known  to  the  common  law,  viz  :  the  keeping  and  maintaining  a 
common  nuisance.  It  charges  the  keeping  and  maintaining 
of  one  place  only.  That  place  was  a  place  where  intoxicating 
liquors  were  illegally  sold  and  kept,  and  where  intemperate,  idle, 
dissolute,  noisy,  and  disorderly  persons  were  in  the  habit  of  re- 
sorting. A  grog-shop  is  "  a  shop  where  grog  and  other  spirit- 
uous liquors  are  retailed."  Web.  Die.  "grog-shop."  A  tippling- 
shop  or  house  is  "  a  house  in  which  liquors  are  sold  in  drams 
or  small  quantities,  and  where  persons  are  accustomed  to  spend 
their  time  and  money  in  excessive  drinking.  Web.  Die.  "  tip- 
pling-shop."  Then  a  grog-shop  and  tippling-shop  is  a  place 
"where  grog  and  other  spirituous  liquors  are  retailed,"  and 
"  where  persons  are  accustomed  to  spend  their  time  and  money 
in  excessive  drinking."  In  this  state,  then,  where  it  is  illegal 
to  retail  liquors,  the  phrase  "  a  grog-shop  and  tippling-shop," 
and  the  phrase  "  building,  place,  and  tenement  used  for  the  ille- 
gal sale  and  keeping  of  intoxicating  liquors,  and  for  the  habit- 
ual resort  of  intemperate,  idle,  dissolute,  noisy,  and  disorderly 
persons,"  are  convertible  terms,  describing  the  same  place,  and 
expressing  the  same  idea. 

3d.  The  evidence,  in  order  to  support  the  charge  in  the  indict- 
ment, therefore,  should  have  shown  that  the  place,  alleged  to 
have  been  kept,  was  a  place  where  intoxicating  liquors  were 
illegally  sold  and  kept,  and  where  intemperate,  idle,  dissolute, 
noisy,  and  disorderly  persons  were  in  the  habit  of  resorting. 
The  offence  charged  is  that  of  keeping  a  common  nuisance ; 
but  that  charge,  of  itself,  without  describing  the  kind  of  nui- 
sance, would  be  void  for  uncertainty.  It  was  therefore  neces- 
sary to  describe  the  kind  of  nuisance  alleged  to  have  been  kept. 
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The  description  of  the  nuisance  is  therefore  material,  and  the 
words  used  for  that  purpose  constitute,  the  descriptive  averments 
in  setting  forth  the  offence  in  the  several  counts  of  the  indict* 
m^nt.  "  No  allegation,  whether  it  be  necessary  or  unnecessary, 
whether  it  be  more  or  less  particular,  which  is  descriptive  of 
the  identity  of  that  which  is  legally  essential  to  the  charge  in 
the  indictment,  can  ever  be  rejected  as  surplusage."  United 
States  v.  Ho&rardy  (Story,  J.)  3  Sumn.  15, 16 ;  "  which  is  tan- 
tamount to  saying  that  it  must  be  proved  as  laid."  State  v. 
Fitzpatrick,  4RL(1  Ames,)  274;  State  v.  Copp,  15  N.  H. 
216;  State  v.  Noble,  15  Maine,  (3  Shep.)  476;. 2  Russ.  on  Cr. 
788.  Even  if  the  phrases  above  mentioned  are  not  convertible 
terms,  still  they  stand  as  descriptive  of  the  place  charged  to 
have  been  a  common  nuisance,  and  in  each  case  something 
more  than  mere  proof  of  an  illegal  sale  or  keeping  of  liquors  is 
essential  to  support  the  charge. 

4th.  The  request  made  by  defendant's  counsel,  as  set  forth  in 
the  fourth  exception  was  correct,  and  should  have  been  granted 
by  the  court.  Although  not  in  so  many  words  refused,  it  was 
in  substance  denied.  The  charge  as  actually  given  by  the  court 
was  erroneous,  as  it  is  contrary  to  the  first  principle  of  criminal 
jurisprudence,  viz :  that  every  man  is  presumed  innocent  until 
he  has  been  proven  guilty.  The  latter  clause  in  the  charge  does 
not  correct  the  error.  To  say  the  least  of  it,  the  charge  on  this 
point  was  so  contradictory  and  confused,  that  the  jury  might 
well  have  been  led  into  error;  and  this  of  itself  would  be  suf- 
fice   "  around  for  a  new  trial. 

The  Attorney*  General,  for  the  state :  — 

1st.  The  indictment  in  this  case  charges  the  commission  of 
an  offence  described  in  section  1,  chapter  73,  of  the  Revised 
Statutes.  That  section  describes  but  one  offence,  viz :  the  keep- 
ing and  maintaining  of  a  common  nuisance,  but  specifies  dif- 
ferent modes  in  which  that  offence  may  be  committed.  The 
offence  is  the  keeping  and  maintaining  a  common  nuisance; 
but  it  may  be  committed  in  either  one  of  the  modes  mentioned 
in  the  statute.     State  v.  Nelson,  29  Maine,  334. 

2d.  It  is  sufficient  to  charge  an  offence  in  the  precise  words 
of  the  statute-  creating  it     State  v.  Ladd,  2  Swan's  Rep,  226; 
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Hamilton  v.  Commonwealth,  3  Penn.  142 ;  Updegraff  v.  Common' 
wealth,  6  Serg.  and  Rawle,  5 ;  State  v.  Boughbee,  3  Blackford, 
308;  Whiting  v.  State,  14  Conn.  487;  State  v.  Little,  1  Ver- 
mont 331 ;  6  lb.  594 ;  United  States  v.  Gooding,  12  Wheaton, 
460.  The  indictment  in  this  case  follows  the  precise  words  of 
the  statute,  or  their  exact  equivalents. 

3d.  If  the  indictment  charged  the  commission  of  a  statute 
offence,  the  court  did  not  err  in  refusing  to  charge  the  jury  that 
it  was  also  an  offence  at  common  law.  It  was  immaterial 
whether  it  was  or  was  not  a  common-law  offence. 

4th.  To  sustain  the  indictment,  it  was  not  necessary  to  prove 
that  the  offence  had  been  committed  in  all  the  modes  enumer- 
ated in  the  statute.  If  proved  to  have  been  committed  in  either 
oneof  those  modes,  it  was  sufficient.  Stiate  v.  Nelson,  29  Maine, 
334.  The  words,  "  used  for  the  illegal  sale  and  keeping  of  in- 
toxicating liquors  and  for  the  habitual  resort  of  intemperate,  idle, 
dissolute,  noisy,  and  disorderly  persons,"  are  not  mere  words  of 
description,  but  they  declare  the  modes  in  which  the  offence 
is  charged  to  have  been  committed.  The  words,  "  for  the 
habitual  resort  of  intemperate,  &c,"  are  equivalent  to  the 
words  of  the  statute,  "  where  intemperate,  &c,  are  in  the  habit 
of  resorting."  The  charge  of  the  court  was  substantially  ac- 
cording to  the  request  of  the  defendant's  counsel,  as  stated 
in  his  fourth  exception. 

Brayton,  J.  The  first  point  made  by  the  defendant  in  the 
argument  is,  that  this  indictment  does  not  charge  any  offence 
described  in  the  statute  upon  which  the  indictment  was  framed. 
Chapter  73,  section  1,  of  the  Revised  Statutes,  declares  all  grog- 
shops, tippling-shops,  or  buildings,  places,  or  tenements,  used  for 
the  illegal  sale  or  keeping  of  intoxicating  liquors,  or  where  in- 
temperate, idle,  dissolute,  noisy,  or  disorderly  persons  are  in  the 
habit  of  resorting,  to  be  common  nuisances ;  and  section  2d 
provides,  that  any  person  keeping  or  maintaining  any  such 
common  nuisance,  shall  be  punished  as  therein  provided.  This 
statute  declares  ^hat  such  place,  building,  or  tenement,  kept  in 
either  of  the  modes  described,  is  a  common  nuisance,  and  the 
keeper  thereof  punishable.  The  indictment  charges  the  de-. 
fendant  with  keeping  a  place  and  tenement  in  each  and  every 
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of  these  modes ;  —  that  he  kept  it  as  a  grog-shop,  as  a  tip- 
pling-shop,  and  also,  that  he  kept  it  for  the  illegal  sale  of 
intoxicating  liquors,  and  for  the  resort  of  idle,  dissolute,  noisy, 
and  intemperate  persons.  But  because  he  is  charged  with 
having  kept  it  in  all  the  modes,  the  argument  is,  that  it  is  not 
charged  to  have  been  kept  in  any  one.  The  defendant  might 
have  been  charged  with  keeping  the  place  solely  for  the  illegal 
sale  of  intoxicating  liquors,  adding  only  the  allegation  of  time 
and  place ;  and  in  that  case,  it  is  admitted,  that  the  indict- 
ment would  have  been  sufficient  to  charge  the  keeping  of  a 
nuisance  under  this  act  But  it  is  not  the  less  charged,  be- 
cause there  is  also  a  charge  of  keeping  it  in  another  mode. 
The  objection  here  is,  not  that  several  statute  offences  are 
charged  in  the  same  count,  but  that  no  one  of  them  is.  The 
same  may  be  said  of  the  charge  of  keeping  a  grog-ehop,  or  of 
a  tippling-shop,  and  of  the  charge  of  keeping  a  place  resorted 
to  by  idle,  noisy,  and  intemperate  persons.  Each  of  these 
modes  of  keeping  is  alleged.  Either  of  them  would  consti- 
tute the  offence  created  by  the  statute.  In  fact,  however,  but  one 
offence  is  here  charged,  —  one  nuisance,  though  it  is  charged 
that  the  offence  was  committed  in  each  of  several  modes. 
The  act  contemplates,  and  the  indictment  contemplates,  but 
one  offence,  but  several  modes  in  which  it  may  be  committed, 
either  of  which  constitutes  the  offence.  The  indictment  is 
framed  upon  the  statute,  and  in  alleging  the  offence,  follows 
the  language  of  the  act  creating  it,  in  all  the  contemplated 
modes.  This  is  allowable  in  criminal  pleading ;  and  it  is  held 
sufficient  to  allege  the  commission  of  the  offence  in  the  lan- 
guage of  the  act. 

The  second  point  made  by  the  defendant  is,  that  the  indict- 
ment does  charge  an  offence  at  common  law ;  and  he  excepts^ 
because  the  judge  who  tried  this  cause  declined  so  to  direct 
the  jury.  It  was  quite  sufficient  that  the  indictment  charged 
a  statute  offence ;  and  the  judge  was  quite  right  in  directing 
the  jury,  that  if  they  found  the  statute  offencft  proved,  it  was 
not  material  whether  any  common-law  offence  was,  or  was 
not,  alleged,  —  that  the  inquiry  was  unnecessary. 

Another  matter  of  exception  is,  that  the  judge  refused  to 
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charge  the  jury,  that  in  order  to  convict  the  defendant,  it 
was  necessary  for  the  government  to  prove,  not  only  that  the 
building,  place,  or  tenement,  was  used  for  the  illegal  sale 
or  keeping  of  intoxicating  liquors,  but  also,  that  intemper- 
ate, idle,  dissolute,  noisy,  or  disorderly  persons  were  in  the 
habit  of  resorting  there ;  but  did  charge  the  jury,  that  it  was 
not  necessary  to  prove  both,  and  that  proof  of  either  was 
sufficient 

This  exception  assumes,  and  so  the  argument  of  the  defend- 
ant is,  that  all  the  allegations  of  the  indictment  as  to  the  mode 
of  keeping  are  material  and  necessary  to  be  proved,  in  order  to 
a  conviction.  The  strictness  of  even  the  criminal  law  does 
not  extend  to  this.  It  is  true,  that  as  a  general  rule,  no  allega- 
tion, whether  necessary  or  unnecessary,  which  is  descriptive  of 
the  identity  of  that  which  is  legally  essential  to  the  charge,  can 
ever  be  rejected,  but  must  be  proved,  as  laid  ;  and  therefore,  in 
larceny,  where  it  is  necessary  to  allege  the  ownership  of  the 
property,  the  name  of  the  owner  must  be  truly  stated,  and 
proved  as  laid.  So,  in  burglary,  it  is  necessary  to  state  the 
ownership  of  th6  house;  and  it  must  be  stated  truly,  and  proved 
as  laid,  or  there  will  be  a  variance.  And  in  larceny,  where  the 
indictment  describes  the  property  stolen  with  unnecessary  mi- 
nuteness, so  as  to  distinguish  it  from  all  others,  it  has  been 
held,  that  it  must  be  proved  to  come  within  that  description; 
and  this  is  held,  because  the  pleader  undertakes  to  identify  it 
by  minute  description,  and  makes  the  description  material ;  and 
the  instance  is  given,  of  the  allegation  of  a  black  horse,  when 
the  word  black  might  have  been  omitted,  but  being  inserted  as 
descriptive,  it  was  held  that  it  must  be  proved. 

.There  is  however  another  rule  equally  universal ;  —  that  such 
allegations  as  may  be  entirely  omitted  without  affecting  the 
charge  against  the  defendant,  and  without  detriment  to  the 
indictment,  are  considered  as  surplusage,  and  may  be  disre- 
garded in  evidence ;  United  States  v.  Howard,  3  Sumner,  15 ; 
that  it  is  only  necessary  to  prove  so  much  of  that  which  is 
alleged  as  is  legally  necessary  to  constitute  the  offence  charged ; 
and  under  this  frule  many  examples  are  given.  Under  this 
last  rule  the  case  of  the  defendant  will  fall.    It  is  not  neces- 
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sary  to  prove  the  charge  to  the  whole  extent  laid.  2  Buss,  on 
Crimes,  786.  On  a  charge  of  setting  fire  to  a  barn  in  the 
night-time,  it  was  held  not  necessary  to  prove  it  to  be  done  in 
the  night-time ;  that  not  being  legally  necessary  to  constitute 
the  offence.  So,  in  an  indictment  for  obtaining  goods  by  false 
pretences,  where  several  false  pretences  are  alleged,  it  is  held 
only  necessary  to  prove  one,  if  the  goods  were  obtained  by 
means  of  that  one ;  and  the  others  may  be  rejected.  So,  on  a 
charge  of  composing,  printing,  and  publishing  a  libel,  it  is  not 
necessary  to  prove  that  it  was  composed  by  the  defendant  Rex 
v.  Hunt)  2  Camp.  583 ;  Rex  v.  Williams,  lb.  646.  Very  many 
other  cases  might  be  cited,  all  proceeding  upon  the  same  prin- 
ciple ;  and  see  State  v.  Nelson,  29  Maine,  329. 

In  the  case  at  bar,  all  that  was  necessary  to  constitute  the 
offence,  was  the  keeping  of  the  building,  place,  or  tenement 
for  the  illegal  sale  or  keeping  of  intoxicating  liquors ;  and  this 
being  proved,  and  that  it  was  maintained  by  the  defendant, 
the  offence  is  proved  against  him ;  and  all  the  other  allega- 
tions, not  being  necessary  to  the  offence,  may  be  disregarded 
in  evidence. 

Another  ground  of  exception  is,  that  the  judge  did  not 
charge  the  jury,  though  desired  so  to  do,  that  in  order  to  con- 
vict the  defendant,  the  facts  proved  and  relied  upon  by  the 
government  must  be  of  such  a  character  that  their  existence 
could  jiot  reasonably  be  reconciled  with  any  other  hypothesis 
than  that  of  the  guilt  of  the  defendant  This  proposition,  as 
the  bill  of  exceptions  states,  was  assented  to  by  the  court,  of 
course  in  the  presence  of  the  jury ;  and  therefore  must  have 
gone  to  them  in  connection  with  the  language  afterwards  used 
by  the  judge  in  his  direction  to  them.  The  subsequent  direc- 
tions do  not  contradict  this  proposition  stated  by  counsel, 
though  it  was  not  in  terms  repeated  to  them  by  the  judge, 
after  giving  his  assent  in  their  presence  to  its  correctness.'  He 
said,  that  if  the  testimony  in  the  case  was  as  consistent,  with 
the  innocence  of  the  defendant  as  with  his  guilt,  they  must 
acquit,  if  otherwise,  they  need  not;  but  if,  nevertheless,  they 
had  any  reasonable  doubt  upon  the  whole  evidence  as  to  the 
guilt  of  the  defendant,  he  was  entitled  to  an  acquittal.     We  do 
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not  think  the  jury  could  have  misunderstood  this,  or  could  have 
supposed  that  the  judge  intended  to  deny  that  the  proposition, 
assented  to  by  him  to  be  correct,  was  one  by  which  they  were  to 
be  guided ;  and  they  must  have  understood,  that  although  the 
evidence  was  not  entirely  consistent  with  his  innocence,  yet  it 
must  leave  them  without  reasonable  doubt  of  the  defendant's 
guilt.  We  think  the  jury  had  substantially  the  direction  asked, 
though  it  may  not  have  been  in  the  form  requested. 

Exceptions  overruled,  and  the  cause  remanded  to  the 
court  of  common  pleas. 


State  v.  Daniel  Mace. 

Upon  an  indictment  for  keeping  the  nuisance  of  a  cockpit,  an  entry  on  the  cash-book  of 
a  gas  company,  crediting  a  sum  of  money  as  paid  by  the  defendant  for  gas  furnished  to 
him  at  the  cockpit,  held  admissible  to  pass  to  the  jury,  to  prove  that  the  defendant 
kept  the  pit  at  the  time  referred  to  in  the  entry,  although  verified  only  by  proof  that 
the  entry  was  in  the  handwriting  of  the  former  cash-keeper  of  the  company,  and  was 
made  in  the  regular  coarse  of  business;  it  being  also  proved  that  the  cash-keeper  was 
absent  from  the  state,  and  in  parts  unknown. 

Indictment  against  the  defendant  for  keeping  at  Providence, 
for  gain,  a  certain  disorderly  house,  called  "the  Empire  Saloon," 
resorted  to  by  persons  of  ill-fame  and  dishonest  connection,  for 
cockfighting  and  misbehaving  themselves,  to  the  common  nui- 
sance of  the  good  citizens  of  the  state. 

At  the  trial  of  the  indictment  before  Shearman,  Justice,  with 
a  jury,  at  the  December  term  of  the  court  of  common  pleas 
for  the  county  of  Providence,  1858,  amongst  other  evidence 
offered  on  the  part  of  the  state,  to  prove  that  the  defendant  was 
the  keeper  of  said  house  at  the  time  laid  in  the  indictment,  was 
the  cash-book  of  the  City  Gas  Company,  containing  an  entry 
crediting  the  defendant  with  $3.90  paid  by  him  at  said  time 
for  gas  used  in  the  Empire  Saloon,  with  the  evidence  of  the 
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superintendent  of  the  metre  department  of  the  company,  that 
the  book  was  the  cash-book  of  the  company,  and  that  the  en- 
tries therein  were  made  by  one  Thomas  F.  Vaughn,  a  former 
clerk  and  book-keeper  of  the  company,  who  had  then  recently 
left  the  state,  and  was  in  parts  unknown.  This  evidence  was, 
notwithstanding  the  objection  of  the  defendant,  suffered  for  the 
above  purpose  to  pass  to  the  jury,  together  with  testimony  on 
the  part  of  the  defendant,  that  in  a  former  trial  of  the  indict- 
ment, said  Vaughn  swore  that  said  sum  of  $3.90  was  paid  to 
him  by  another  person  than  the  defendant.  The  court  charged 
the  jury,  that  the  entry  was,  at  best,  evidence  of  the  very  light- 
est character,  and  would  have  been  entitled,  in  any  event,  to 
but  little  weight ;  but  that,  taken  in  connection  with  the  testi- 
mony of  Vaughn,  no  inference  whatever  could  be  drawn  from 
it,  and  the  jury  should  give  it  but  little,  if  any,  consideration. 
The  jury,  having  returned  a  verdict  of  guilty  against  the  de- 
fendant, who  had  duly  excepted  to  the  admission  of  said 
cash-book  as  evidence  against  him,  he  now  brought  his  ex- 
ception to  this  court  for  the  correction  of  the  error  charged 
therein. 

Thurston  Sf  Ripley,  for  the  defendant :  — 

The  court  erred  in  permitting  the  book  containing  the  entry 
in  question  to  go  to  the  jury  as  competent  evidence,  tending  to 
prove  the  allegation  in  the  indictment,  that  the  defendant  was 
the  proprietor  of  premises  on  Orange  Street,  called  the  Empire 
Saloon. 

The  material  point  upon  which  the  defendant  relied  for  an 
acquittal  was,  that  he  was  not,  during  the  time  named  in  the 
indictment,  the  proprietor  of  the  place.  With  the  exception  of 
the  piece  of  evidence  which  is  objected  to,  no  testimony  of  any 
weight  bearing  upon  that  question  was  offered  by  the  govern- 
ment before  closing  the  case,  and  had  not  the  book  been  ad- 
mitted, it  is  doubtful  if  the  counsel  of  the  defendant  would 
have  deemed  it  necessary  to  produce  any  witnesses  upon  the 
question. 

By  permitting  entries  in  the  books  of  third  persons,  with 
which  the  defendant  is  not  shown  to  be  connected,  to  affect  the 
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defendant  in  a  criminal  proceeding,  he  is  deprived  of  the  benefit 
of  that  provision  of  the  constitution  which  permits  hiiu  to  be 
confronted  with  the  witnesses  against  him. 

The  proof  was  offered  as  tending  to  show  that  the  defendant 
was  the  proprietor  of  the  place  charged  as  a  nuisance.  The 
jury  were  asked  from  this  to  draw  an  inference  from  an  infer- 
ence— 1st,  to  infer,  that  the  entry,  "  Dan  Mace,"  related  to  the 
defendant ;  and  2d,  to  infer,  that  the  payment  was  on  account 
of  the  Empire  Saloon. 

Had  the  evidence  been  offered  in  a  civil  suit  between  the 
Providence  Gas  Company  and  the  defendant,  the  books  would 
have  been  inadmissible.  White  (Rec'r)  v.  Ambler ',  4  Selden, 
170 ;  Brewster  v.  Doane%  2  Hill,  537  ;  Union  Bank  v.  Knapp, 
3  Pick.  97  ;  Wilbur  v.  Selden,  6  Cowen,  162 ;  Merril  v.  Ithaca 
8f  Owego  R.  R.  Co.  16  Wend.  595 ;  Glover  v.  Hunnewell,  6  Pick. 
222. 

J.  B.  Kimball,  attorney-general,  for  the  state  :  — 

1st.  It  is  well  settled  in  England,  and  in  this  country,  that 
entries,  made  by  third  persons  in  the  regular  course  of  their 
business,  are  admissible  as  original  evidence  of  the  transaction 
of  which  such  entries  formed  part  of  the  res  gestae.  Price  v. 
Torrington,  1  Smith's  Leading  Cases,  139 ;  Higham  v.  Ridg- 
way,  10  East,  328 ;  Doe  v.  Tvrford,  3  Barn.  &  Adol.  890 ;  Dig- 
by  v.  Stedman,  1  Esp.  328 ;  Welch  v.  Barrett,  15  Mass.  380 ; 
Nichols  v.  Webb,  8  Wheaton,  326 ;  Augusta  v.  Windsor,  1  Ap- 
pleton,  317.  And  numerous  cases  cited  in  note  to  Price  v. 
Torrington,  in  1  Smith's  Leading  Cases. 

2d.  The  fact  of  the  death  of  the  person  making  such  entries 
is  not  material  to  the  admissibility  of  such  evidence,  although 
in  most  of  the  reported  cases  the  death  was  proved.  The 
entries  were  admitted  upon  the  ground  of  their  contempo- 
raneous character,  and  their  being  made  in  the  ordinary  course 
of  business.  See  cases  above  cited,  and  1  Greenleaf  on  Evi- 
dence, p.  164,  §  120. 

3d.  Absence  of  a  witness  from  the  state,  so  that  his  attend- 

•  ancecannot  be  procured  by  the  aid  of  process  from  the  court, 

has  the  same  effect  so  far  as  regards  the  admissibility  of  this 

class  of  evidence,  as  the  death  of  such  witness.    Elms  v.  Chevis, 
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2  McCord,  349;  Alton  v.  Bergham,  8  Watts,  77;  Sterrett  v. 
Bull,  1  Binney,  234-237 ;  Orouse  et  at.  v.  Miller,  10  Serg.  & 
Rawle,  155 ;  Union  Bank  v.  Knapp,  3  Pick.  96 ;  Kinney  v.  Flinn, 
2  R.  L  Reports,  319;  and  1  Greenleaf  on  Evidence,  above 
cited. 

4th.  Whether  the  entries  were  admissible  or  not,  they  could 
have  had  no  weight  with  the  jury  under  the  charge  of  the  court, 
and  contradicted,  as  they  were  by  the  sworn  statement  of 
Vaughn ;  and  the  fact  of  their  being  admitted  is  therefore  no 
ground  for  new  trial.  Handley  v.  Call,  27  Maine,  35 ;  Deerfield 
v.  Northwood,  10  N.  Hamp.  269 ;  Prince  v.  Shepard,  9  Pick. 
176. 

5th.  If  the  entry  was  improperly  admitted  by  the  court  at  the 
time  it  was  offered,  it  subsequently  became  admissible  to  con- 
tradict the  testimony  of  Vaughg,  whose  evidence  was  offered 
by  counsel  independently  of  the  previous  admission  of  this 
entry,  and  upon  a  claim  of  right  The  order  in  which  the  testi- 
mony was  submitted  to  the  jury  is  not  material,  upon  a  motion 
for  new  trial,  if  the  court  are  able  to  see  that  all  the  evidence 
in  the  case  was  admissible  at  some  stage  or  other  of  the  proof. 
Wilson  v.  Bibb,  1  Dana,  7  ;  Rucker  v.  Hamilton,  3  lb.  36. 

Bosworth,  J.  In  this  cause,  evidence  was  admitted  to  pass 
to  the  jury  of  a  certain  entry  in  a  book,  being  -the  cash-book  of 
the  Providence  Gas  Company.  The  purpose  of  the  evidence 
was,  to  prove  that  the  defendant  paid  for  gas  used  at  the  Empire 
Saloon  in  the  city  of  Providence ;  the  question  being,  whether 
the  defendant  was  proprietor  and  manager  of  the  said  saloon. 
The  entry  was  made  in  the  book  by  one  Thomas  F.  Vaughn, 
who  was  alleged  to  be  without  the  jurisdiction  of  the  court 
The  testimony  was  admitted  upon  proof  of  the  handwriting  of 
said  Vaughn,  it  being  admitted  that  Vaughn  was  out  of  the 
jurisdiction  of  the  court,  and  in  parts  unknown. 

The  general  principle,  as  established  by  the  leading  English 
and  American  cases,  is,  that  entries  made  in  the  regular  and 
usual  coutse  of  business  are  admissible  in  evidence  after  the 
death  of  the  person  who  made  them,  on  proof  of  his  hand  writ-* 
ing.  In  some  of  the  states  of  this  country  absence  from  the 
state,  as  far  as  it  affects  the  admissibility  of  secondary  evidence, 
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has  the  same  effect  as  the  death  of  the  witness.  In  Massachu- 
setts insanity  has  been  held  equivalent  to  death.  In  New  York 
and  Alabama  the  strict  rule  is  adhered  to,  that  the  person  who 
made  the  entry  must  be  dead  to  render  the  entry  admissible. 
The  principle  as  established  by  the  American  decisions,  on 
which  an  entry  is  admitted  as  evidence,  seems  to  be,  that  the 
acts  of  men  performed  in  the  usual  course  of  business  and  com- 
mitted to  writing,  being  under  obligation  to  do  the  act,  and 
where  there  is  no  inducement  to  misstate  facts,  may  be  relied 
on  as  evidence  of  things  done  as  they  occur.  On  this  principle, 
entries  made  in  the  regular  and  usual  course  of  business  are 
admitted  as  proof,  although  the  person  who  made  them  may 
recollect  nothing  of  the  facts,  upon  his  testifying  to  the  authen- 
ticity of  the  entry.  It  would  seem,  therefore,  if  this  evidence 
may  be  admitted,  when  the  person  who  made  the  entry  is 
present  to  verify  the  book,  the  entry  being  all  that  constitutes 
the  evidence,  if  he  be  dead  or  absent,  secondary  proof  that  it 
was  kept  by  him  is  admissible,  on  the  same  ground  that  a  sub- 
scribing witness  to  an  instrument,  being  absent,  his  handwrit- 
ing may  be  proved,  or  a  copy  of  an  instrument,  when  the  orig- 
inal is  lost,  may  be  offered  in  proof.  All  that  is  necessary  to 
render  the  entry  admissible  as  evidence,  if  the  witness  is 
living,  is,  that  he  shall  testify  that  the  entry  was  made  in  the 
regular  course  of  business  in  his  handwriting;  and  if  he  be 
absent  or  dead,  other  witnesses  may  be  competent  to  testify 
to  that 

We  think,  therefore,  that  the  testimony  was  properly  admit- 
ted. Whether,  when  admitted,  the  entry  amounted  to  any  proof 
of  the  fact,  to  establish  which  it  was  introduced,  is  another 
question.  If  it  did  not,  it  was  irrelevant  testimony.  It  was  a 
mere  memorandum  of  money  received  to  credit  of  cash,  from 
the  defendant  In  a  subsequent  stage  of  the  trial,  the  defendant 
put  in  evidence  what  the  person  who  made  the  entry  swore 
to  on  a  former  trial,  which  went  to  show  that  the  gas  bills  for  - 
the  Empire  Saloon  were  not  paid  by  the  defendant,  but  that 
the  money  was  received  from  another  person.  It  is  contended 
that  the  entry  in  the  book  is  competent  testimony  in  answer  to 
8* 
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this  testimony  offered  by  the  defendant.  We  are  inclined  to 
think,  that  the  testimony  was  irrelevant,  and,  on  that  ground, 
ought  not  to  have  been  admitted.  But  we  do  not  see  how  it 
could  affect  the  verdict  of  the  jury.  The  judge  charged  the  jury 
that  it  was  evidence  of  the  very  lightest  character,  and  entitled, 
in  any  respect,  to  very  little  weight,  and  that  in  connection  with 
the  testimony  of  Vaughn  on  the  former  trial,  it  was  entitled  to 
very  little  if  any  consideration,  and  that  no  inference  whatever 
could  be  drawn  by  the  jury  from  said  entry.  We  think  it  could 
not  have  affected  the  verdict  injuriously  to  the  defendant,  and  is 
not  a  sufficient  cause  for  awarding  to  him  a  new  trial.  The 
ruling  of  the  judge,  in  effect,  excluded  it  from  the  case,  as 
affirmative  testimony  on  the  part  of  the  state. 


State  v.  Job  Sweetland. 

Where,  upon  the  trial  of  an  indictment  for  keeping  the  nuisance  of  an  alehouse,  the  de- 
fendant passed  to  the  jury  a  book  of  charges  for  the  purpose  of  confirming  the  testi- 
mony of  a  witness  who  kept  the  book,  and  who  swore  that  at  the  time  laid  in  the  In- 
dictment he  furnished  ale  by  the  cask,  at  the  alehouse,  not  to  the  defendant,  but  to 
another  person;  held,  that  it  was  no  ground  for  a  new  trial,  that  the  jury  might  have 
been  influenced  to  convict  the  defendant  by  the  suspicious  appearance  of  the  book, 
commented  on  by  the  attorney-general  without  opportunity  on  the  part  of  the  defend- 
ant, to  answer  or  explain;  or,  that  the  jury  might  have  been  swayed  by  other  charges 
in  the  book  against  the  defendant,  relating  to  a  period  prior  to  that  laid  in  the  indict- 
ment, to  which  the  attention  of  the  jury  was  not  directed,  and  which  it  was  not  proved 
that  they  saw. 

Motion  for  a  new  trial  by  one  convicted  of  keeping  the  nui- 
sance of  an  alehouse,  on  the  grounds,  that  the  jury  improperly 
considered  entries  in  a  book  of  accounts  submitted  to  them  by 
the  defendant,  to  which  their  attention  was  not  called,  and 
upon  which  the  defendant  had  no  opportunity,  through  his 
counsel,  to  comment,  and  that  the  verdict  was  against  the 
weight  of  evidence.  The  facts  are  sufficiently  set  forth  in  the 
opinion  of  the  court. 
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Thurston  and  Ripley^  for  the  defendant 

J.  B.  Kimball,  attorney-general,  for  the  state. 

Bosworth,  J.  This  is  a  motion  for  a  new  trial  grounded  on 
facts  as  follows :  At  the  trial  of  the  case  in  which  the  peti- 
tioner was  indicted  for  keeping  a  nuisance,  he  produced  a  wit- 
ness who  testified  that  he  furnished  ale  by  the  cask,  during  the 
time  laid  in  the  indictment  and  prior  thereto,  to*  one  Christo- 
pher Brown,  who,  as  the  defendant  alleged,  was  the  proprietor 
of  the  place  named  in  the  indictment  as  the  place  where  the 
nuisance  was  kept.  On  cross-examination,  the  witness  stated 
that  he  knew  the  fact  from  recollection,  and  from  a  reference 
to  his  book  of  charges  which  he  had,  on  the  morning  of  the 
trial,  examined  at  the  request  of  the  defendant.  He  was  asked 
to  produce  the  book  referred  to,  and  thereupon  went  for  his 
book  and  returned  after  the  defendant's  counsel  had  com- 
menced the  argument  of  his  case.  The  book  was  then  with- 
out objection  passed  to  the  jury  by  the  defendant's  counsel. 
Upon  the  argument  of  the  case  in  the  close,  in  behalf  of  the 
state,  the  attorney-general  referred  to  the  book,  directing  the 
attention  of  the  jury  to  Ihe  charge  against  the  said  Brown, 
contending  that  upon  inspection  ifc  was  apparent  that  the 
charge  referred  to  had  been  altered  from  Sweetland  to  Brown. 
The  defendant  produces  the  affidavit  of  the  witness  that  the 
said  charge  had  not  been  altered  as  the  attorney  argued,  and 
explains  the  apparent  alteration,  in  a  manner  which  did  not 
occur  to  him  or  to  his  counsel  at  the  trial. 

Another  fact  is,  that  on  a  page  in  the  book  prior  to  the  one 
to  which  the  attention  of  the  jury  was  called,  there  was  a 
charge  for  ale  made  to  the  defendant,  bearing  date  prior  to 
the  time  laid  in  the  indictment.  The  defendant  alleges,  that 
he  is  informed  that  the  jury  were  influenced  in  their  verdict 
by  this  fact,  without  keeping  in  mind  that  this  charge  was  of 
a  date  prior  to  the  first  day  named  in  the  indictment. 

We  do  not  see  in  either  of  these  allegations  any  ground  for 
a  new  trial.  There  is  no  mode  of  determining  whether  the 
verdict  of  the  jury  was  influenced  by  the  last-named  fact  or 
not  There  is  no  proof  offered  on  this  point  which  establishes 
the  facts,  either  that  they  saw  this  charge,  or  considered  its 
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import.  By  a  statement  of  the  evidence  it  appears,  that  the 
witness  testified  that  he  ceased  'to  sell  ale  to  the  defendant 
prior  to  the  date  of  this  charge.  If  the  jury  did  see  the  charge 
on  the  bdok  referred  to,  it  might  very  naturally  in  their  minds 
shake  the  credibility  of  the  witness's  testimony;  but  it  does 
not  appear  whether  they  saw  it  or  not.  Their  attention  was 
not  directed  to  this  charge ;  it  is  not  proved  that  they  gave  any 
attention  to  it,  and  whether  it  was  proper  or  improper  that 
they  should,  we  have  no  reason  to  infer  that  they  did.  The 
appearance  of  the  book,  we  think,  was  a  fair  subject  of  com- 
ment on  the  part  of  the  attorney-general,  since  the  defendant 
had  himself  put  it  into  the  case.  The  leaves  of  the  book  being 
submitted  to  our  inspection,  it  seems  to  us  evident  that  there 
was  once  another  name  written  under  what  appears  on  the 
book  now.  We  think  it  affords  no  reason  for  granting  a  new 
trial,  that  possibly,  or  even  probably,  the  suspicious  appearance 
of  the  book  may  have  prevented  the  jury  from  giving  the 
amount  of  credence  to  the  testimony  of  the  witness  which  they 
might  have  given  had  not  the  book  been  put  into  the  case. 

The  motion  for  new  trial  is  denied. 


Martin  &  Goff  v.  Alfred  F.  Pepall. 

A  husband  in  the  actual  possession  of  the  wife's  real  estate,  no  trustee  of  the  same  having 
been  appointed  under  the  "  Act  concerning  the  property  of  married  women,"  is,  not- 
withstanding the  provisions  of  said  act,  so  far  seized  of  her  real  estate,  that  where  his 
interest  in  the  same  is  sold  under  a  decree  against  him  for  the  enforcement  of  a  me- 
chanic's lien,  the  purchaser  may  maintain  trespass  and  ejectment  against  the  husband 
to  recover  possession  of  such  estate. 

Trespass  and  ejectment,  to  recover  possession  of  a  dwelling- 
house  and  three  lots  of  land,  situated  on  Bacon  Street,  Provi- 
dence.    Plea,  the  general  issue. 

At  the  trial  of  the  case  before  the  court,  to  whom  the  same 
was  submitted  in  fact  and  law,  it  appeared,  that  the  plaintiffs 
claimed  title  to  the  premises  by  virtue  of  a  deed  executed  to 
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them  by  a  master  of  the  court  of  common  pleas  of  the  county 
of  Providence,  under  a  decree  of  sale  of  a  portion  of  the  prem- 
ises, rendered  at  the  June  term  of  said  court,  upon  a  petition 
under  the  mechanics'  lien  law,  between  the  same  parties. 
The  premises  consisted  of  three  lots  of  land ;  the  title  of  lot 
No.  1  being  in  the  defendant,  and  of  lots  No.  2  and  3  in 
his  wife.  The  dwelling-house,  upon  which  the  work  was  done 
by  the  plaintiffs,  originally  stood  upon  lot  No.  1,  but  was  re- 
moved by  the  husband  to  lot  No.  3,  belonging  to  his  wife,  and 
had  been  removed  to  said  lot  when  the  contract  of  the  plain- 
tiffs to  put  the  house  in  repair  was  performed,  and  the  work 
was  done.  The  three  lots  were  used  by  the  husband  and  wife 
in  common,  being  in  one  enclosure ;  the  barn  standing  on  the 
husband's  lot  No.  1,  and  the  wife's  two  lots  Nos.  2  and  3 —  ex- 
cept so  far  as  occupied  by  the  house,  —  being  used  as  a  garden. 
The  decree  in  the  lien  suit  recited  the  amount  due  to  the  plain- 
tiffs upon  their  contract  for  the  repair  of  the  house  made  with 
the  defendant,  and  also  recited,  that  the  plaintiffs  had  a  lien 
for  the  amount "  upon  the  house  and  other  buildings  and  im- 
provements, and  on  lots  Nos.  2  and  3,"  making  no  reference 
to  lot  No.  1 ;  and  ordered  the  dwelling-house,  &c.,  and  the 
defendant's  interest  in  lots  Nos.  2  and  3  to  be  sold,  &c.  The 
deed  executed  by  the  master  to  the  plaintiffs  bore  date  Oct. 
17, 1857,  and  pursued  the  language  of  the  decree. 

Metcalfe  for  the  plaintiffs,  contended,  that  it  must  be  presumed 
that  the  house  stood  upon  the  wife's  lots,  Nos.  2  and  3,  with  her 
consent,  so  as  to  warrant  an  entry  thereon  by  the  plaintiffs,  as 
purchasers,  under  the  decree,  of  the  house ;  and  if  so,  to  warrant 
an  ejectment  to  secure  the  right  of  the  plaintiffs  to  remove  the 
house. 

W.  H.  Potter,  for  the  defendant,  urged,  that  the  house  being 
upon  the  wife's  land,  in  which  she  was  protected  from  her  hus- 
band's debts  by  the  married  woman's  act,  ejectment  could  not 
be  maintained  for  possession  of  the  house  and  land  without  im- 
pairing the  wife's  rights ;  that,  besides,  the  house  was  personal 
estate  only  y  so  that  the  remedy  of  the  plaintiffs  was  trover,  and 
not  ejectment ;  or  they  might  enter  and  remove  the  house  ;  the 
decree  giving  them  a  license  to  do  so. 
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Brayton,  J.  In  this  case,  the  defendant  claims  that  the  plain- 
tiffs have  shown  no  possessory  title  in  themselves  sufficient  to 
maintain  ejectment ;  that  under  the  act  entitled  "  an  act  con- 
cerning the  property  of  married  women,"  the  entire  interest, 
right,  and  title  to  the  land  described,  was  vested  in  Catharine  J. 
Pepall,  the  wife,  solely,  and  to  her  sole  and  separate  use;  and 
that  Alfred  Pepall,  the  husband,  had  not,  at  any  time,  any  title 
or  interest  in  the  premises  which  could  be  taken  in  any  way  for 
his  debts,  and,  therefore,  that  nothing  passed  by  the  sale  and 
conveyance  of  the  master,  under  the  decree  for  sale. 

The  first  section  of  the  "  Act  Concerning  the  Property  of  Mar- 
ried Women,"  Dig.  1844,  p.  270,  provides,  that  the  real  estate, 
&c,  which  are  the  property  of  any  woman  before  marriage,  or 
which  may  become  the  property  of  any  woman  jafter  marriage, 
shall  be,  and  are  hereby  so  far  secured  to  her  sole  and  separate 
use,  that  the  same,  and  the  rents,  profits,  and  income  thereof, 
shall  not  be  liable  to  be  attached,  or  in  any  way  taken  for  the 
debts  of  the  husband,  either  before  or  after  his  death. 

It  further  provides,  that  the  receipt  or  discharge  of  the  hus- 
band for  the  rents  and  profits  of  such  property,  shall  be  a  suffi- 
cient discharge  therefor,  unless  previous  notice  in  writing  shall 
be  given  by  the  wife  to  the  lessee,  debtor,  or  incorporated  com- 
pany, from  whom  such  rents  and  profits  are  payable. 

The  fourth  section  of  said  act  provides,  that  nothing  in  this 
act  shall  be  construed  to  impair  the  rights  of  the  husband,  upon 
the  death  of  the  wife,  as  tenant  by  the  curtesy. 

The  question  here  is,  what  are  the  rights  of  the  husband 
in  the  real  estate  of  his  wife  secured  to  her  sole  and  separate 
use,  so  far  as  it  is  so  secured  to  her  by  the  provisions  of  this 
act? 

It  is  not  expressly  declared,  anywhere,  that  an  estate  coming 
to  her  after  marriage  shall  be  absolutely  secured  to  her  sole  and 
separate  use ;  but  that  it  shall  be  so  far  secured,  that  it  shall  not 
be  attached,  or  in  any  way  taken,  for  the  husband's  debts ;  nor 
shall  the  rents,  profits,  or  income.  It  is,  nevertheless,  declared, 
that  the  husband  may  receive  the  rents  and  profits  to  his  own 
use,,  unless  and  until,  the  wife  shall,  by  a  notice  in  writing  to 
those  from  whom  they  are  due  and  payable,  forbid  the  payment 
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to  bim  ;  and  from  the  time  of  such  notice  only,  shall  she  be 
secure  in  the  payment  of  them  to  her  sole  use.  No  authority 
is  given  by  the  act  to  the  wife  to  convey,  lease,  or  release,  the 
estate  or  the  income  thereof,  without  the  joining  of  the  hus- 
band therein.  His  right,  as  tenant  by  the  curtesy  upon  her 
death,  is  not  to  be  in  any  way  impaired,  even  by  the  written 
notice.  The  act  evidently  contemplates  that  some  of  the  com- 
mon-law rights,  interests,  or  powers,  are  vested  in  the  husband ; 
and  that  the  rights  of  the  wife,  as  they  existed  before  the  stat- 
ute, though  greatly  enlarged,  are  not  to  be  so  far  extended  as  to 
exclude  all  control  of  the  husband  in  the  same  absolute  manner 
as  he  would  be  excluded  from  the  control  of  aii  estate,  if  con- 
veyed expressly  to  her  sole  and  separate  use. 

By  the  common  law,  upon  the  marriage,  the  husband  became 
seized  with  the  wife  of  her  estate ;  and  acquired  a  freehold  jure 
uxoris,  which  would  continue  during  their  joint  lives.  2  Kent, 
Com.  730.  As  husband,  he  had  the  right  to  take  the  rents  and 
profits  of  the  estate  to  his  own  use.  Ibid. ;  Co.  Lit  351  a.  He 
had  the  power  to  lease  the  estate  even  before  the  birth  of  issue ; 
and  the  wife  could  not  avoid  the  lease^till  his  death.  2  Saund. 
180  a,  n.  g\ 

Upon  the  birth  of  issue,  he  became  possessed  of  an  indefea- 
sible estate  for  his  own  life,  which  he  might  convey.  In  case 
of  treason  committed  by  the  wife,  her  estate  became  forfeited 
to  the  king  ;'but  the  forfeiture  did  not  extend  to  the  husband's 
estate  after  birth  of  issue.  If  the  husband  committed  treason, 
his  estate  by  the  curtesy  became  forfeited ;  but  if  before  the 
birth  of  issue,  though  the  forfeiture  did  not  carry  with  it  an 
estate  for  life,  it  gave  to  the  king  what  is  termed  the  pernancy 
of  the  profits,  and,  necessarily,  a  right  of  possession  to  take 
them.     Co.  Lit.  351  a. 

A  lease  made  by  the  husband  gave  the  tenant  under  it  the 
right  of  possession  for  the  same  purpose,  —  to  take  the  rents 
and  profits. 

Though  the  second  section  of  this  act  provides  that  the  hus- 
band shall  not,  without  joining  the  wife,  sell,  convey,  or  lease 
her  chattels  real,  it  does  not,  in  terms,  declare  any  such  prohibi- 
tion as  to  her  real  estate.     This  restriction  as  to  chattels  real 
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was  either  superfluous,  or  it  expressed  in  words,  what  must  have 
been  implied  from  the  language  of  the  preceding  section.  We 
cannot  presume  it  to  have  been  intended  merely  to  repeat  a 
prohibition  before  made.  If  it  be  intended  as  a  prohibition 
now  first  made,  it  includes  chattels  real  only,  and  not  the  real 
estate.  If  he  had  power  before  the  act  to  execute  leases  and 
vest  the  tenant  with  the  right  of  possession,  that  right  is  not 
now  destroyed  by  any  express  provision ;  and  by  implication, 
at  least,  it  was  not  intended  to  restrict  it. 

The  purpose  of  this  act,  undoubtedly,  was,  as  is  apparent 
upon  its  face,  to  secure  to  the  wife  the  receipt  of  the  rents, 
issues,  profits,  and  income  of  her  estate,  for  her  support  and 
maintenance.  It  was,  however,  no  purpose  of  the  act  to  pro* 
tect  the  husband  against  his  creditors.  For  her  security  in  this 
respect,  the  act  has  provided  two  modes,  by  which  the  income 
shall  come  to  her  sole  use ;  first)  if  the  husband  be  in  posses* 
sion,  taking  the  rents  and  profits  to  his  own  use,  as  the  notice 
in  writing  served  upon  him  would  not  enable  her  to  obtain  the 
income,  since  she  could  not  sue  him  if  he  refused  to  pay  over, 
she  has  the  power,  upon  petition  in  equity,  to  have  a  trustee  of 
her  estate  appointed,  who  will  take  the  rents  and  profits  for  her 
use ;  and,  secondly,  if  the  estate  be  under  lease,  or  in  the  occu- 
pation of  third  persons,  she  may  give  to  them  the  notice  in 
writing  prescribed  by  the  act,  and  thereby  secure  the  payment 
to  her,  and  prevent  payment  to  her  husband.  By  these  means, 
she  is  secured  in  the  receipt  of  the  income  and  profits,  in  so 
far,  that  from  the  time  she  exercises  either  of  these  powers,  the 
income  and  profits  cannot  go  to  the  use  of  any  other  person* 
These  powers  she  may  exercise  at  her  election,  and  at  any  time 
when  she  may  think  her  interest  requires,  or  she  may  choose ; 
and  from  that  time  the  power  of  the  husband  ceases.  But 
since  the  act  did  not  intend  to  protect  the  husband  in  the 
receipt  of  the  income  to  his  own  use,  there  seems  to  be  no 
good  reason  why  his  common-law  rights  should  be  interfered 
with,  until  the  wife  shall  deem  it  necessary  for  her  protection 
and  security;  or,  at  least,  shall  express  her  desire  that  hid 
power  over  the  estate  should  cease  by  one  of  the  modes  pro- 
vided. 
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The  defendant,  in  the  exercise  certainly  of  a  common-law  right, 
places  a  dwelling-house  upon  the  land  of  his  wife,  he  being  in 
the  actual  possession,  taking  the  rents  and  profits  as  was  his 
right,  without  the  appointment  of  any  trustee  of  that  estate. 
He  employed  mechanics  to  labor  upon  and  furnish  materials  for 
it;  and  by  means  of  such  employment  and  labor  and  materials 
furnished,  a  lien  was  created  by  force  of  the  statute  upon  the 
building  and  upon  his  interest  in  the  land ;  and  under  the  decree 
establishing  the  lien  and  ordering  a  sale  for  the  payment  of  the 
sum  found  due,  that  interest  was  sold  and  conveyed  to  the 
plaintiffs.  Neither  the  condition  of  the  defendant,  nor  his  right 
in  the  estate,  have  been  changed  by  act  of  the  wife  down  to  this 
time.  The  effect  of  all  this  is,  to  pass  to  the  plaintiffs  neither 
more  nor  less  than  might  have  passed  by  a  lease  from  the  de- 
fendant to  the  plaintiffs.  It  is  a  statute  conveyance  of  the  same 
right  and  interest.  When  conveyed,  it  remains  in  their  hands 
defeasible  in  the  same  manner  and  by  the  exercise  of  the  same 
powers  as  would  defeat  the  husband's  right  unconveyed ;  and 
the  plaintiffs,  though  they  may  be  put  into  possession  of  the 
premises,  are  liable  the  next  instant,  upon  notice  from  the  wife, 
to  pay  the  rent  to  her ;  or,  upon  the  appointment  of  a  trustee, 
may  be  compelled  to  yield  up  possession  to  him  for  the  sole  use 
of  the  wife. 

Nevertheless,  we  see  no  reason  why  they  should  be  debarred 
from  the  recovery  of  a  defeasible  interest,  more  than  of  one 
which  is  indefeasible.  It  is  theirs,  until  the  true  intent  of  the  act 
renders  it  necessary  that  it  should  be  avoided. 

Judgment  must,  therefore,  be  for  the  plaintiffs,  for  possession. 


vol.  in.  —  AMES. 
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19  ^l  Anson  W.  Aldrich  v.  Henry  B.  Lyman. 

A  promise  to  pay  a  sum  certain  in  consideration  of  a  reciprocal  promise  to  contribute  a 
larger  sum  towards  a  contingent  liability,  in  a  negotiation  interesting  to  both  parties,  is 
supported  by  a  sufficient  consideration. 

Where  both  counts  of  a  declaration  relate  to  the  same  cause  of  action,  and  one  is  good 
and  the  other  bad,  a  verdict  for  entire  damages  on  the  whole  declaration  will  be  sup- 
ported, upon  motion  in  arrest,  by  being  applied  to  the  good  count. 

Motion  in  arrest  of  judgment  -  The  declaration,  which  was 
in  assumpsit,  contained  two  counts.  The  first  count  alleged, 
"  that  whereas  the  plaintiff  was,  on  the  22d  day  of  April,  a.  d. 
1854,  possessed  of  a  certain  lot  of  land,  situated  in  the  westerly 
part  of  the  city  of  Providence,  and  the  defendant,  with  one 
George  S.  Rathbone  was,  on  the  same  day,  possessed  of  an* 
other  lot  of  land  adjoining  thereto ;  and  whereas  the  ownership 
of  a  third  lot  of  land  adjoining  the  two  above  nientioned  was 
in  controversy  at  the  same  time  between  Josiah  Westcott  and 
Catharine  A.  Westcott,  on  the  one  hand,  and  Earl  Carpenter, 
trustee  under  the  will  of  Mary  Carpenter,  Job  Carpenter,  Henry 
G.  Carpenter,  Henry  Tilden,  and  Catharine  A.  Tilden,  heirs 
and  next  of  kin  of  Mary  Ann  Carpenter,  deceased,  on  the  other 
hand ;  and  whereas  the  city  of  Providence  had  agreed  to  give 
the  sum  of  seventy-five  thousand  dollars,  in  gross,  for  a  Ibt  of 
land  for  the  site  of  a  city  hall,  which  included  and  embraced  all 
the  lots  above  mentioned,  with  other  land ;  and  whereas,  Earl 
Carpenter,  and  the  others  with  him  above  mentioned,  were  will- 
ing and  agreed,  in  the  event  that  the  title  of  said  third  lot  above 
mentioned  was  finally  declared  to  be  with  them,  to  receive  in 
full  satisfaction  of  all  their  interest  and  estate  therein,  of  said 
seventy-five  thousand  dollars,  the  sum  of  thirty-three  hundred 
and  fifty  dollars,  leaving  the  balance  to  be  distributed  among 
the  other  owners  x>f  said  land  as  might  be  agreed,  whereas,  the 
said  Westcotts,  in  the  event  that  the  title  in  the  same  lot  should 
be  decided  to  be  in  them,  demanded  of  said  sum  of  seventy-five 
thousand  dollars,  the  sum  of  forty-two  hundred  and  fifty 
dollars,  for  said  land ;  in  consideration  of  all  which,  it  was 
agreed  by  and  between  the  said  defendant  and  the  plaintiff, 
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that  he,  the  said  defendant,  would  pay  to  the  plaintiff  the  sum 
of  two  hundred  and  fifty  dollars,  parcel  of  said  sum  of  nine 
hundred  dollars,  difference  between  the  two  sums  of  $3,350  and 
$4,250  above  stated,  if  he',  the  said  plaintiff,  would  assume  the 
risk  of  contributing  the  sum  of  $550  for  the  same  purpose,  in 
the  event  that  the  title  to  the  said  lot  should  be  found  to  be  in 
the  said  Westcotts,  which  the  said  plaintiff  then  and  there 
agreed  to  do;  in  consideration  of  which  undertaking  on  the 
part  of  the  plaintiff,  and  the  incurring  by  him  of  the  liabil- 
ity and  risk  above  mentioned,  he,  the  said  defendant,  then  and 
there,  at  said  Providence,  to  wit :  on  the  23d  day  of  March,  a.  d. 
1855,  promised  the  plaintiff  to  pay  him  the  sum  of  two  hun- 
dred and  fifty  dollars  on  demand.  And  the  plaintiff  avers  that 
he  has  done  and  performed  all  things  on  his  part  in  reference  to 
said  agreement  to  be  done  anji  performed,  yet  the  said  defend- 
ant, though  often  requested,  has  not  paid  said  sum  or  any  part 
thereof,  but  refuses  to  pay  the  same." 

The  second  count  alleged,  "that  the  defendant,  at  said  Provi- 
dence, to  wit,  on  the  22d  day  of  March,  a.  d.  1855,  in  considera- 
tion that  the  plaintiff  would  incur  the  risk  of  contributing 
towards  the  sum  of  $900,  the  sum  of  $550,  in  the  event  that 
the  title  to  a  certain  lot  of  land  situated  in  said  city  of  Provi- 
dence, was  found  to  be  in  one  Josiah  Westcott  and  Catharine 
A.  Westcott,  instead  of  the  other  persons  in  the  first  count 
mentioned,  whereby  the  plaintiff  and  the  defendant  and  all 
others  owning  any  portion  of  a  certain  lot  of  land  embraced  in 
the  site  for  the  proposed  city  hall  would  become  liable  to  pay 
to  the  said  Westcotts  the  sum  of  $900,  in  addition  to  the  sum 
of  $3,350,  otherwise  agreed  to  be  received  and  taken  for  the 
same  land  by  the  claimants  thereto,  promised  the  plaintiff  to 
pay  him  the  sum  of  two  hundred  and  fifty  dollars ;  and  although 
the  plaintiff  has  done  all  things  by*  him  to  be  done  and  per- 
formed, the  said  defendant  has  not  paid  said  sum  or  any  part 
thereof,  but  refuses  to  pay  the  same,  although  requested,"  &c. 

At  the  trial  of  the  case,  under  the  general  issue,  at  the  Sep- 
tember term  of  this  court,  at  Providence,  1858,  the  plaintiff 
having  recovered  against  the  defendant  a  verdict  for  the  sum  of 
$272.50,  the  defendant  moved  in  arrest  of  judgment  for  the  fol- 
lowing reasons :  — 
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1st.  Because,  in  neither  count  of  the  plaintiff's  declaration  is 
there  any  sufficient  legal  consideration  set  forth  to  support  the 
alleged  promise  of  the  defendant 

2d.  Because,  the  verdict  being  for  entire  damages  upon 
the  whole  declaration,  there  being  in  the  first  count  thereof  no 
sufficient  legal  consideration  set  forth  to  support  the  alleged 
promise  of  the  defendant,  the  judgment  ought  to  be  arrested. 

3d.  Because,  the  verdict  being  for  entire  damages  upon  the 
whole  declaration,  there  being  in  the  second  count  thereof  no 
sufficient  legal  consideration  set  forth  to  support  the  alleged 
promise  of  the  defendant,  the  judgment  ought  to  be  arrested. 

James  Tillinghast^  for  the  defendant :  — 

1.  If  either  count  of  the  declaration  is  insufficient,  the  verdict 
being  for  entire  damages  upon  the  whole  declaration,  the.  judg- 
ment must  be  arrested.  Onslow  v.  Home,  3  Wilson  Rep.  185 ; 
Cowper's  Rep.  276 ;  Clough  v.  Tenney,  5  Greenl.  Rep.  446 ; 
Stevenson  v.  Hat/den,  2  Mass.  Rep.  406 ;  Livingston  v.  Rogers, 
1  Caine's  Rep.  347 ;  Sylvester  v.  Downer^  18  Verm.  Rep.  32 ; 
1  Chit.  Plead.  294,  295. 

2.  The  first  count  of  the  declaration  shows  no  cause  of  action, 
as  it  shows  no  consideration  to  sustain  the  defendant's  promise. 
This  count  is  evidently  framed  on  the  idea  of  mutual  promises. 
But,  first,  for  this  alleged  promise  of  the  plaintiff  to  constitute 
a  sufficient  consideration  to  sustain  the  promise  of  the  defend- 
ant, the  plaintiff's  promise,  as  set  forth,  must  be  such  as  could 
be  enforced  against  him.  1  Parsons  on  Contracts,  374  and  note 
A,  and  cases  cited;  Governor ',  <J*c,  of  Copper  Miners  v.  Fox, 
3  Eng.  Law  &  Eq.  Rep.  420;  Lester  v.  Jewett>  12  Barb.  502. 
But  this  promise  or  undertaking  of  the  plaintiff,  as  set  forth 
in  this  count,  could  not  be  enforced  against  him  by  any  one. 
Not  by  the  defendant ;  for  it  appears,  from  the  statement  of  the 
case  as  here  put,  that  he  was  not  the  person  beneficially  inter- 
ested in  the  $550,  and  there  is  no  averment  it  was  to  be  paid 
to  him.  It  was  merely  to  be  contributed  by  the  plaintiff  in  con- 
nection with  others  to  make  up  a  deficiency.  Nor  could  the 
Westcotts  or  the  city  enforce  this  promise  against  the  plain- 
tiff. For  they  were  entire  strangers  both  to  the  consideration 
and  to  the  contract ;  the  consideration  to  the  plaintiff  did  not 
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move  from  them,  and  no  promise  is  averred  to  them.  Story  on 
Contracts,  §  130,  p.  83 ;  Price  v.  Easton,  4  Barn.  &  Adol.  433; 
24  Eng.  C.  Law,  96. 

Again,  for  mutual  promises  to  be  a  sufficient  consideration 
the  one  for  the  other,  they  must  be  concurrent.  Story  on  Con- 
tracts, §  128,  p.  81 ;  1  Chitty's  Plead.  297 ;  Livingston  v.  Rog- 
ers, 1  Caine's  Rep.  583,  per  Kent,  C.  J. ;  Keep  8f  Hale  v.  Good- 
rich, 12  Johns.  397.  But  in  this  first  count  the  promises  are 
not  so  laid.  The  plaintiff's  promise  is  laid  of  April  22, 1854 ; 
the  defendant's,  as  of  March  23, 1855. 

3.  At  all  events  the  second  count  is  clearly  bad. 

First  For  the  reason  specified  above,  that  the  alleged  promise 
of  the  plaintiff  could  not  have  been  enforced  against  the  plain- 
tiff b£  any  one. 

Second.  It  is  not  averred  here  even,  that  the  plaintiff  ever  did 
assume  the  risk  which  was  to  form  the  consideration  of  the 
defendant's  promise. 

Third.  It  is  expressly  averred,  that  in  the  contingency  sup- 
posed, the  plaintiff  was  already  liable ;  and  it  does  not  appear 
that  this,  his  present  liability,  was  not  equal  to  the  whole  $550 
he  was  to  assume,  and  therefore,  it  does  not  appear  that  the 
plaintiff  assumed  any  new  liability ;  and  if  he  did  not,  it  could 
form  no  consideration  for  the  defendant's  promise. 

Fourth.  The  general  averment  that  "although  the  plaintiff 
has  done  all  things  by  him  to  be  done  and  performed,"  is  not  a 
substantial  averment,  and  is  by  no  means  equivalent  to  an  ex- 
press averment,  that  he  did  assume  the  risk,  and  that  risk  was 
beyond  his  prior  liability.  But  even  if  it  was,  yet  it  would  still 
be  bad  as  not  showing  how  he  assumed  the  risk.  Phillips  v. 
Fielding,  2  H.  Black.  123.  Nor  is  this  defect  aided  by  the  ver- 
dict A  want  of  averment  of  consideration  is  not  so  aided ; 
for  the  verdict  only  finds  the  fact  of  the  defendant's  promise, 
and  "that  furnishes  no  legal  intendment  or  inference  that  the 
promise  was  founded  upon  any  consideration."  Gould's  Plead- 
ing, chap.  10,  §  22,  p.  503 ;  1  Salkeld,  364. 

Thurston  Sf  Ripley,  for  the  plaintiff:  — 

The  two  counts  in  the  plaintiff's  declaration  set  forth  the 
9* 
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contract  substantially  as  proved  at  the  trial,  and  set  forth  a  suffi- 
cient legal  consideration.     Chitty  on  Contracts,  28. 

After  a  verdict  upon  the  merits,  the  court  will  not  set  it  aside 
for  mere  technical  defects  in  the  declaration,  when  enough 
appears  to  show  the  foundation  of  the  action,  and  the  verdict 
and  recovery  may  be  pleaded  to  another  action  for  the  same 
cause.  Baldwin  v.  (JBrien,  Coxe,  218 ;  1  Chit.  PL  673 ;  Porter 
v.  Kepler,  14  Ohio,  127. 

Bosworth,  J.  This  is  a  motion  in  arrest  of  judgment,  on 
two  grounds :  1st  That  the  two  counts  iii  the  declaration  are 
bad  for  want  of  a  sufficient  allegation  of  consideration ;  and, 
2d.  That  if  one  count  is  good,  the  other  is  .bad,  and  the  dam- 
ages being  entire,  no  judgment  ought  to  be  rendered  on  the 
verdict. 

The  first  count  sets  out  the  facts,  that  the  city  of  Providence 
proposed  to  purchase  a  lot  for  the  site  of  a  city  hall,  which  lot 
embraced  land  owned  by  the  defendant,  land  owned  by  the 
plaintiff,  and  other  land,  the  title  to  which  was  the  subject  of  a 
suit  between  two  other  parties;  that  the  city  agreed  to  pay 
075,000  for  the  whole,  and  the  several  owners  were  to  adjust 
their  several  portions  of  this  sum  among  themselves.  One  of 
the  claimants  to  the  lot  in  controversy  agreed  to  take  for  his 
share  of  the  gross  sum,  if  he  prevailed  in  the  suit,  $3,350 ;  the 
other  demanded,  if  the  title  should  vest  in  him,  $4,250.  There 
would  be,  therefore,  in  the  event  of  one  party's  succeeding, 
$900  difference  to  be  shared  or  paid  between  the  plaintiff  .and 
defendant.  By  the  first  count  in  the  declaration  it  is  alleged, 
that  the  defendant,  in  consideration  that  the  plaintiff  took  the 
risk  of  paying,  and  agreed  to  pay  $550  of  this  sum  in  the  event 
that  said  $900  should  become  necessary  to  be  paid,  promised 
the  plaintiff  to  pay  him  the  sum  of  two  hundred  and  fifty  dol- 
lars ;  and  the  plaintiff  avers,  that  he  did  assume  said  risk,  and 
did  promise  to  pay  said  sum  in  said  event,  whereby  the  defend- 
ant became  liable  to  pay  to  the  plaintiff  the  said  sum  of  two 
hundred  and  fifty  dollars. 

We  think  that  the  assuming  a  contingent  liability,  and  prom- 
ising to  pay  a  definite  sum,  in  an  event  which  the  parties  con- 
templated might  happen,  is  sufficient  to  support  a  concurrent 
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promise  to  pay  an  amount  certain,  made  by  tbe  party  to 
whose  benefit  the  assumption  of  the  contingent  liability  was 
to  enure.  The  first  count,  in  our  judgment,  may  be  supported 
after  verdict 

The  second  count  is  defective.  The  question  then  arises 
whether  judgment  can  be  rendered  on  the  verdict,  the  damages 
being  entire  ?  Both  counts  respect  one  and  the  same  cause 
of  action.  The  evidence  on  the  trial,  was  all  applicable  to  the 
first  count.  The  two  counts  are,  indeed,  but  different  modes  of 
stating  the  same  cause  of  action.  A  judgment  in  the  cause, 
as  set  out  in  the  first  count,  would  be  a  conclusive  bar  to 
another  action  for  the  same  claim  in  whatever  form  it  might  be 
stated.  It  is  proper,  therefore,  that  judgment  should  be  ren- 
dered on  the  first  count  in  the  declaration.  Eddowes  v.  Bop- 
kins,  1  Doug.  376;  Williams  v.  Breedon,  1  Bos.  &  Pul.  329; 
Spencer  v.  Goter,  1.  H.  Blacks.  78 ;  Harrison  v.  King,  1  B.  & 
A.  161 ;  Barnard  v.  Whitney,  7  Mass.  358 ;  Patten  et  al.  v.  Gur- 
ney  et  al.,  17  lb.  182,  187 ;  Clark  v.  Lamb,  6  Pick.  512,  516 ; 
Jones  v.  Kennedy,  11  lb.  125,  131 ;  1  Chit.  Plead.  411,  12th 
Am.  ed.  and  notes ;  Gould's  Plead,  ch.  10,  §§  58,  60,  61,  p. 
523,  n.  7. 

The  motion  therefore,  is  denied. 


Thurston,  Gardner,  &  Co.  v.  Charles  T.  James. 
Same  v.  Same. 

Where  money  is  advanced  to  a  third  person  for  the  use  of  the  defendant,  and  at  his  re- 
quest, or,  to  the  defendant,  upon  the  note  of  a  third  person,  accompanied  by  the  prom- 
ise of  the  defendant  to  meet  the  note,  the  obligation  of  the  defendant  to  repay  the 
advance  is  primary,  and  does  not  require  written  proof,  as  if  it  were  a  promise  to  pay 
the  debt  of  another. 

Where  the  plaintiffs  had  advanced  to  the  defendant  the  amount  of  a  note  of  a  third  per- 
son, which  the  defendant  had  procured  to  be  made  directly  to  them,  upon  the  defend- 
ant's promise  to  meet  it  at  maturity  if  not  collected.of  the  maker,  aud  instead  of  being 
collected  it  was  sold  by  the  plaintiffs,  without  the  knowledge  of  the  defendant,  for  lew 


Digitized  by  VjOOQlC 


104  PROVIDENCE. 


Thurston,  Gardner,  &  Co.  t>.  James. 


than  its  face ;  Held,  that  the  subsequent  approval  by  the  defendant  of  the  sale,  and 
promise  to  pay  the  difference  between  the  amount  advanced  upon  the  note  and  the  pro- 
ceeds t>f  sale,  was,  as  a  ratification  of  the  sale,  equivalent  to  a  priof  authority  to  the 
plaintiffs  to  sell,  instead  of  waiting  to  collect,  the  note. 

An  agreement  by  the  parties  to  promissory  notes,  made  subsequently  to  the  notes,  that 
certain  commissions,  contemplated  by  the  agreement  to  be  earned  by  the  maker  of  the 
notes  in  the  business  of  the  holders,  should  be  applied  to  the  payment  of  the  notes,  if 
sufficient,  until  the  whole  amount  due  upon  them  was  paid,  and  if  the  whole  amount 
was  not  thus  paid  at  the  maturity  of  the  notes,  that  a  renewal  note  should  be  received 
for  the  balance  payable  in  two  years,  is  no  bar  to  an  action  upon  the  notes,  within 
the  two  years,  for  the  recovery  of  the  amount  due  thereon. 

The  mere  taking  of  security  from  the  principal  debtor  upon  promissory  notes,  by  way  of 
mortgage  of  his  property,  is  no  discharge  of  a  surety  upon  the  notes. 

These  were  actions  of  assumpsit,  brought  by  the  plaintiffs, 
who  were  steam-engine  builders,  to  recover  of  the  defendant, 
who  had  been  a  contractor  for  the  building  and  furnishing  of 
steam-cotton  mills,  a  large  sum  of  money,  as  due  by  promissory 
notes,  for  m*oney  advanced,  and  for  work  and  labor  done.  The 
declarations  counted  upon  three  several  promissory  notes,  made 
by  the  defendant,  all  dated  August  16,  1852,  payable  to  the 
order  of  Thurston,  Greene  &  Co.  and  held  by  the  plaintiffs 
under  indorsements  in  blank ;  two,  for  $6,000  each,  one  of 
which  was  payable  in  two,  and  the  other  in  three  years  after 
date,  and  both  indorsed  by  Alfred  R.  Fiske,  a  son-in-law  of  the 
defendant,  and  former  partner  in  the  plaintiff  firm ;  the  third 
note,  counted  upon,  being  for  $5,000,  payable  three  years  after 
date,  and  not  bearing  Fiske's  indorsement.  The  declarations 
also  contained  counts  for  work  and  labor,  and  the  usual  money 
counts. 

Both  actions  were,  at  the  March  term  of  this  court,  1859, 
under  pleas  of  the  general  issue,  submitted,  by  agreement,  to  the 
same  jury  at  the  same  time.  At  the  trial  before  Mr.  Justice 
Bosworth,  amongst  other  claims  made  by  the  plaintiffs  under 
the  money  counts,  was  one  for  $225,  for  money  advanced  by  the 
plaintiffs,  at  the  request  of  the  defendant,  to  General  Ward  B. 
Burnett,  of  the  city  of  New  York.  The  evidence  upon  this 
claim,  as  reported  by  the  judge  was,  that  the  plaintiffs  received 
a  letter  from  the  defendant  requesting  them  to  deposit  in  the 
Mechanics'  Banking  Association,  in  New  York,  to  the  credit  of 
Burnett,  the  sum  of  $225,  and  stating,  that  it  was  desirable  not 
to  be  known  in  the  transaction ;  that  if  a  certain  contract  was 
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obtained,  then  "  all  right "  ;  but  if  not,  then  the  money  would 
be  repaid ;  that  the  sum  was  deposited  by  the  plaintiffs  as  re- 
quested, was  by  them  charged  in  their  books  to  Burnett,  and 
was  afterwards  spoken  of  in  a  letter  written  by  them,  as  money 
loaned  to  Burnett ;  that,  subsequently,  upon  their  calling  upon 
Burnett,  by  letter,  to  repay  to  them  the  amount,  he  replied,  de- 
clining all  explanation  with  them  upon  the  subject,  as  persons, 
so  far  as  he  knew,  having  no  connection  with  the  matter,  and 
stating,  that  he  expected  soon  to  see  the  defendant,  when  he 
would  remind  him  what  he  paid  the  money  for.  The  defend- 
ant requested  the  court  to  charge  the  jury,  that  the  plaintiffs 
could  not  recover  said  sum  of  him  unless  they  produced  a 
promise  on  his  part,  in  writing,  to  pay  the  same,  or,  unless  they 
proved  that  said  sum  of  money  went  to  the  use  of  the  defend- 
ant. The  court,  however,  declined  to  give  this  instruction,  but 
told  the  jury,  that  unless  they  were  satisfied  by  the  evidence 
that  the  money  was  advanced  by  the  plaintiffs  to  the  defend- 
ant,  and  for  his  use,  the  defendant  was  not  liable  in  these 
actions. 

Another  claim  made  by  the  plaintiffs  against  the  defendant, 
under  the  money  counts,  was  for  01,000,  advanced  by  the 
plaintiffs  to  Lyman  Frieze,  at  the  request  of  the  defendant. 
The  request  of  the  defendant  to  the  plaintiffs  to  make  the  ad- 
vance by  an  acceptance  at  four  months,  he  engaging  to  meet 
it,  and  stating,  that  it  was  to  relieve  Frieze  from  a  liability 
which  he  had  incurred  on  the  defendant's  account,  was  proved 
by  the  defendant's  letters.  One  of  the  plaintiffs  swore,  also,  to 
their  acceptance  of  Frieze's  draft  for  $1,000,  and  to  their  taking 
it  up  by  their  promissory  note,  which  was  subsequently  paid  by 
them.  Upon  this  state  of  the  evidence,  the  defendant  requested 
the  court  to  instruct  the  jury  in  the  same  manner  as  he  had 
before  requested  with  regard  to  the  advance  to  Burnett,  which 
the  court  declined  to  do,  and  instructed  the  jury  in  the  same 
way  with  regard  to  this,  as  with  regard  to  that,  claim. 

A  like  request  was  refused,  and  a  like  instruction  given,  with 
regard  to  a  claim  for  the  sum  of  $124,  made  by  the  plaintiffs 
under  the  money  counts,  for  a  deficiency  arising  from  the  sale 
of  the  note  of  one  Wilson,     The  evidence  upon  this  claim,  as 


Digitized  by  VjOOQlC 


106  PROVIDENCE. 


Thurston,  Gardner,  &  Go.  v.  James. 


reported,  was,  that  the  defendant  brought  to  the  plaintiffs  a 
note  of  one  Wilson  for  $500,  made  payable  to  them,  and  that 
they  furnished  him  the  money  upon  it,  he  requesting  them  to 
collect  it ;  that  at  the  maturity  of  the  note  it  was  sent  to  New- 
York,  where  Wilson  was,  for  collection ;  that  the  person  to 
whom  it  was  sent  sold  the  note  for  less  than  its  face  by  the 
amount  claimed,  and  remitted  to  the  plaintiffs  the  proceeds  of 
sale ;  that  the  sale  was  subsequently  spoken  of  by  the  defend- 
ant as  a  good  one,  and  that  the  defendant  promised  the  plain- 
tiffs to  pay  them  the  difference  between  the  amount  of  the  note, 
advanced  to  him  thereon,  and  the  sum  for  which  it  was  sold. 

To  the  promissory  notes  counted  upon,  as  made  by  the 
defendant  to  Thurston,  Greene  &  Co.,  several  defences  were 
set  up : — 

First :  That  by  a  written  agreement,  entered  into  between 
said  Thurston,  Greene  &  Co.  and  the  defendant  on  the  29th 
day  of  October,  1862,  and  produced  in  evidence,  the  defendant 
was  to  have  a  commission  of  five  per  cent,  upon  all  the  work 
that  he  should  procure  to  be  done  at  the  shop  of  said  Thurston, 
Greene  &  Co.,  to  be  credited  to  him  when  the  work  was  paid 
for,  and  applied  to  the  payment  of  said  notes  until  all  were 
paid,  provided  the  commissions  should  amount  to  a  sum  suffi- 
cient to  pay  them ;  and  that,  in  case  said  commissions  did 
not  amount  to  a  sum  sufficient  to  pay  all  of  said  sums  at 
maturity,  the  balance  remaining  unpaid  should  be  renewed  for 
two  years,  the  renewal  note  to  be  indorsed  by  Alfred  R.  Fiske. 
By  reason  of  this  contract,  the  defendant  requested  the  court  to 
charge  the  jury,  that  the  defendant  had  a  right  to  pay,  and  was 
only  liable  to  pay  said  notes  by  the  application  of  his  com  mis- ' 
sions  specified  in  the  contract ;  and  that  if  the  notes  were,  or 
might  at  any  time  be  payable  in  money,  or  in  any  other  way 
than  by  such  commissions,  it  was  a  condition  precedent  to  such 
right  of  recovery  that  the  plaintiffs  should  commence  no  action 
upon  the  notes  until  the  expiration  of  five  years  from  the  date 
thereof.  The  court  qualified  the  instruction  asked,  by  telling 
the  jury,  that  if  the  defendant  had  not  paid  the  notes  according 
to  the  contract,  he  was  liable  to  an  action  to  recover  the  amount 
due  upon  them. 
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The  second  defence  to  the  notes,  in  substance,  was,  that 
although  upon  their  face  the  defendant  was  the  principal,  and 
Alfred  R.  Fiske  only  secondarily  liable,  yet  in  truth,  upon  the 
evidence,  Fiske  was  the  principal  and  the  defendant  only  a 
surety,  as  was  well  known  to  the  plaintiffs  when  they  took  the 
note,  and  that  time  had  been  given  by  the  plaintiffs  to  Fiske 
without  the  consent  of  the  defendant;  and  the  defendant 
requested  the  court  to  charge  the  jury,  that  if,  upon  the  evi- 
dence, they  found  such  to  be  the  true  relative  position  of  Fiske 
and  the  defendant,  and  that  the  plaintiffs  had  given  time  to 
Fiske  on  said  notes,  the  defendant  was  discharged  therefrom. 

This  instruction  the  court  gave  to  the  jury;  but  also  in- 
structed them,  that  the  mere  receiving  by  the  plaintiffs  of  prop- 
erty from  Fiske  as  security,  or  by  way  of  mortgage,  for  the 
payment  of  the  notes,  would  not  discharge  the  defendant  there- 
from. 

It  appeared  further,  that  Alfred  R.  Fiske,  a  former  partner 
in  the  plaintiffs'  firm,  on  the  23d  day  of  June,  1857,  for  a  nom- 
inal consideration,  assigned  to  Henry  W.  .Gardner,  another 
copartner,  all  his  interest  in  the  property  of  the  firm,  and  at  the 
same  time  received  from  Gardner  an  instrument,  which,  after 
reciting  that  Fiske  was  indebted  to  the  plaintiffs  as  indorser  of 
the  two  notes  in  suit,  for  six  thousand  dollars  each,  and  in 
other  sums  of  money,  contained  a  covenant  by  Gardner,  that 
upon  payment  of  said  notes  and  other  sums  of  money  due  the 
firm  at  any  time  within  five  years  from  date,  he  would  recon- 
vey  Fiske's  interest  in  the  firm  property,  subject  to  its  debts,  to 
Phebe  Fiske,  the  wife  of  Alfred. 

The  defendant  requested  the  court  to  charge  the  jury,  that, 
by  the  proper  construction  of  this  contract,  the  plaintiffs  gave 
to  said  Fiske  an  additional  period  of  five  years  for  his  whole 
debt  to  them,  including  said  notes  guarantied  by  him.  This 
request  the  court  refused  to  give.  The  remaining  evidence  is 
sufficiently  stated  in  the  opinion  of  the  court  to  render  the 
opinion  intelligible. 

Under  these  instructions  the  jury  having  found,  in  one  of 
the  actions,  a  verdict  for  the  plaintiffs  for  the  sum  of  $16,800, 
and  in  the  other  for  the  sum  of  $9,013.87,  the  defendant  now 
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moved  for  a  new  trial,  upon  the  ground  of  error  in  matter  of 
law  in  the  above  instructions  and  refusals  to  instruct 

T.  A.  Jenckes,  for  the  defendant : — 

First  As  to  the  matter  embraced  in  the  first  three  rulings 
excepted  to,  the  defendant  cannot  be  held  liable  for  the  amount 
of  the  items  therein  referred  to,  unless  some  promise  or  agree- 
ment in  writing,  signed  by  him,  and  binding  him  to  pay  the 
same,  was  produced  in  evidence.  No  such  writing  was  offered, 
and  the  court  should  have  directed  a  verdict  for  the  defendant 
on  these  items,  upon  the  evidence  submitted.  No  debt  owing 
from  the  defendant  to  the  plaintiffs  is  shown  in  either  of  these 
cases.     Brown  on  Stat,  of  Frauds,  sect.  154-160. 

Second.  The  proper  construction  of  the  contract  of  Oct  29, 
1852,  is  as.  stated  in  the  request  to  charge,  embodied  in  the 
fourth  exception. 

Third.  The  action  was  prematurely  brought  upon  the  notes 
in  suit,  as  controlled  by  the  contract  of  Oct  29, 1852.  Facquire 
v.  Kynaston,  Ld.  Raymond,  1249 ;  Mussen  v.  Price,  4  East, 
147 ;  Price  v.  Nixon,  5  Taunton,  339 ;  Helps  v.  Winterbottom, 
2  B.  &  Aid.  431. 

Fourth.  The  court  should  have  complied  with  the  defendant's 
requests  to  charge  the  jury  with  regard  to  the  relative  position 
of  Fiske  and  the  defendant,  as  principal  and  surety,  and  the 
effect  of  the  conduct  of  the  plaintiffs  in  discharging  the  tatter's 
suretyship  upon  the  notes  sued.  2  Am.  Lead.  Cases,  317,  451, 
and  cases  cited. 

Fifth.  The  proper  construction  of  the  instruments  of  June 
23, 1857,  was  to  vest  the  property  conveyed  in  the  plaintiffs 
absolutely,  giving  time  to  Fiske  to  pay  his  debt,  with  a  condi- 
tion, that  if  he  should  pay  it  within  the  time  limited,  certain 
rights  would  accrue  to  his  wife,  which  might  or  might  not  have 
been  enforced  or  complied  with. 

Thurston  for  the  plaintiffs : — 

1st  As  to  the  amount  advanced  to  Burnett  This  instruc- 
tion was  correct.  The  act  of  forwarding  money  at  the  defend- 
ant's request  and  presumably  for  his  benefit,  to  Burnett,  did 
not  make  Buriiett  debtor  to  the  plaintiffs,  so  as  to  bring  the 
transaction,  with  respect  to  the  defendant,  within  the  provisions 
of  the  statute  of  frauds. 
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The  fact  that  the  money  was  entered  on  the  plaintiff's  books 
as  a  charge  against  Burnett,  is  only  evidence  proper  for  the 
jury  to  consider  upon  the  question  whether  the  loan  was  in 
reality  made  by  the  plaintiffs  to  him,  and  might  well  be  out- 
weighed by  the  fact  that  Burnett  was  personally  unknown  to 
them,  and  by  the  circumstances  under  which  the  money  came 
to  be  sent.  The  undertaking  of  the  defendant  yas  not  to  pay 
the  debt  of  another,  but  was  a  request  to  them  to  furnish 
money  to  a  particular  person,  and  it  is  fairly  to  be  presumed 
for  his  own  purposes  and  benefit.  Roberts  on  Frauds,  216 ; 
Browne  on  Frauds,  sects.  198,  199. 

2d.  As  to  the  amount  paid  on  the  Frieze  acceptance.  This 
instruction  was  correct ;  for  it  was  entirely  immaterial  to  the 
defendant  how  the  plaintiffs  advanced  the  money  to  Frieze, 
whether  by  their  note,  or  acceptance,  or  in  cash. 

3d.  As  to  the  deficiency  in  sale  of  the  Wilson  note.  The 
question  for  the  jury  was,  whether  the  plaintiffs  had  pur- 
chased the  note  of  the  defendant,  or  had  only  furnished  the 
money  to  him  upon  it  for  his  accommodation.  It  did  not 
appear  that  the  plaintiffs  and  Wilson  had  any  transactions 
with  each  other;  and  it  was  competent  for  the  jury  to  find 
under  the  evidence,  that  the  money  was  furnished  upon  it  for 
the  benefit  of  James,  and  that  he  assented  to  the  disposition  of 
the  note,  by  sale. 

4th.  As  to  the  contract  of  October  29, 1852.  There  was  no 
evidence  that  the  defendant  had  ever  procured  any  work  upon 
which  he  could  claim  a  commission;  in  fact,  the  defendant 
sought  to  justify  his  neglect  on  the  ground  that  the  plaintiffs 
bad  broken  their  agreement  made  with  him.  There  was  no 
evidence  that  the  defendant  ever  offered  to  renew  the  notes. 
With  respect  to  the  objection  that  the  action  could  not  be 
maintained  until  five  years  after  the  date  of  the  notes,  it  could 
apply  but  to  two  of  the  notes,  as  the  third  was  more  than  two 
years  overdue  when  the  suit  was  commenced,  but  the  objec- 
tion was  altogether  too  late ;  the  pleadings  would  not  admit  of 
the  question  being  raised.  The  agreement  being  executory  is 
no  bar  to  the  action.  Hawes  et  aL  v.  Marchant,  1  Curtis's  C.  C. 
R.  136;    Dorr  v.  Zbttfe,  4  Mass.  414;  Perkins  v.   Gilman, 
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8  Pick.  229 ;  Central  Bank  v.  Willard,  17  Pick.  150 ;  Walker  v. 
Russell,  17  Pick.  233;  Delacroix  v.  Bulkley,  13  Wend.  71; 
Allen  v.  Kimball,  23  Pick.  274. 

5th.  As  to  the  relative  position  of  Fiske  and  the  defendant, 
whether  that  of  principal  and  surety,  it  was  properly  left,  upon 
the  whole  evidence,  to  the  jury. 

6th.  As  to  |Jie  effect  of  a  giving  of  time  by  the  creditor  to 
the  principal  without  the  assent  of  the  surety,  the  court  charged 
as  requested,  but  also  properly  charged  that  a  receipt  of  prop- 
erty by  way  of  security  from  the  principal,  did  not,  of  itself, 
amount  to  such  giving  of  time,  or  affect  the  creditor's  right  at 
law  to  proceed  against  the  surety. 

7th.  As  to  the  agreement  of  June  3, 1857.  The  court  prop- 
erly ruled  that  the  agreement  was  not  one  of  "-giving  time." 
The  right  to  sue  Fiske  on  the  notes  was  unaffected  by  it ;  and 
even  if  it  were  otherwise,  it  could  only  avail  the  defendant  in 
the  event  that  the  jury  found  that  Fiske  was  the  real  maker  of 
the  notes  and  the  defendant  a  surety. 

Bosworth,  J.  These  were  actions  brought  by  Thurston, 
Gardner,  &  Co.  of  the  City  of  Providence,  against  Charles  T. 
James,  to  recover  the  amount  of  three  promissory  notes,  two  of 
them  for  $6,000  each,  and  one  for  $5,000.  The  notes  were 
signed  by  the  defendant,  and  two  of  them  were  indorsed  by 
Alfred  R.  Fiske,  son-in-law  of  the  defendant  The  note  for 
$5,000  had  no  indorser  upon  it.  There  were  several  other 
causes  of  action  embraced  in  the  declarations,  some  in  refer- 
ence to  which  there  was  no  dispute  at  the  trial.  There  were 
three  matters  of  claim  under  the  money  counts  of  the  declara- 
tion, which  were  disputed  on  the  trial.  Upon  the  rulings  and 
charge  of  the  court,  in  reference  to  these  three  claims,  as  well 
as  in  reference  to  the  three  notes  aforementioned,  exceptions 
were  taken,  which  are  to  be  considered  in  determining  this 
motion  for  a  new  trial. 

The  first  three  exceptions  relate  to  the  rulings  of  the  court 
upon  the  claims  set  up  under  the  money  counts.  The  plaintiff, 
at  the  request  of  the  defendant,  had  caused  a  sum  of  money  to 
be  placed  to  the  credit  of  a  third  person  in  a  banking  institu- 
tion in  New  York,  and  had  charged  the  money  to  the  person  to 
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whose  credit  it  was  placed.  The  defendant,  at  the  time  of 
making  the  request,  desired  that  the  plaintiffs'  name  should  not 
be  known  in  the  transaction,  and  stated,  that  if  the  Sickles' 
patent  was  obtained,  it  would  be  all  right ;  if  not  the  money 
would  be  paid  back.  Subsequently  the  plaintiffs  wrote  to  the 
party  in  New  York,  to  whose  credit  the  money  was  placed,  on 
the  subject,  and  received  an  answer  denying  all  knowledge  of 
the  plaintiffs  in  reference  to  the  money,  and  all  accountability 
to  them ;  saying,  that  when  he  saw  the  defendant,  he  would 
remind  him  what  he  paid  him  the  money  for.  In  a  letter  from 
the  plaintiffs  to  the  defendant  the  matter  was  spoken  of  as  the 
loan  to  the  third  person.  The  defendant  requested  the  court  to 
charge  the  jury,  that  he  was  not  liable  for  the  amount  claimed, 
unless  a  promise  in  writing  to  pay  it  was  produced  and  proved. 
The  court  did  not  so  charge ;  but  did  charge,  that  unless  the 
jury  were  satisfied  from  the  proof,  that  the  money  was  paid  to 
the  use  of  the  defendant  and  at  his  request,  he  was  not  liable 
in  this  action.  It  is  plain,  that  there  was  no  error  in  this 
charge.  It  was  of  no  importance  whether  the  promise  was  in 
writing  or  not*  If  the  money  was  paid  for  the  defendant's  use, 
and  at  his  request,  he  was  liable  whether  the  promise  was 
verbal  or  written.  If  it  was  the  debt  of  another,  the  defendant 
would  not  be  liable  under  the  money  counts  in  the  declaration, 
whether  the  promise  was  in  writing  or  not  Under  this  charge, 
the  jury  must  have  found  that  the  money  was  advanced  on  the 
personal  credit  of  the  defendant.  To  this  fact  the  plaintiff, 
Gardner,  on  his  direct  examination  in  the  cause,  testified.  We 
think  the  matter  was  properly  left  to  the  jury,  and  their  verdict 
ought  to  be  satisfactory. 

The  second  and  third  exceptions  are  of  the  same  character, 
as  to  the  claims  of  the  plaintiffs  for  money  advanced  to  Frieze, 
upon  the  Wilson  note,  and  are  overruled,  on  the  same  grounds. 

One  other  ground  is  however  embraced  in  the  third  excep- 
tion. It  seems  that  the  amount  of  a  note  for  $500,  less  the 
discount,  was  advanced  by  the  plaintiffs  to  the  defendant, 
which  note  was  made  by  James  J.  Wilson,  and  was  payable 
directly  to  the  plaintiffs.  This  note  was  not  indorsed  by  the 
defendant  but  was  delivered  by  him  to  the  plaintiffs,  he  request- 
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ing  them  to  collect  it.  At  the  maturity  of  the  note,  it  was  not 
paid,  and  the  plaintiffs  sent  it  to  New  York,  where  it  was  sold 
for  less  than  the  amount  due  upon  it  The  amount  collected 
was  credited  to  the  defendant,  and  the  balance  was  claimed  in 
this  suit.  The  sale  was  made  without  the  knowledge  of  the 
defendant ;  but  on  learning  the  fact  he  pronounced  the  sale  a 
good  one,  and  promised  the  plaintiffs  to  pay  them  the  balance. 
We  think  the  jury  had  a  right  to  infer  from  this  ratification 
of  the  sale,  an  authority  to  make  it ;  and  the  judge  did  not  err 
in  refusing  to  charge  the  jury,  that  by  reason  of  this  sale  the 
defendant  was  discharged  from  his  liability. 

The  instructions  claimed  by  the  defendant  as  to  the  contract 
of  October  29, 1852,  could  not  properly  have  been  given.  This 
contract  provided,  that  the  defendant  should  perform  certain 
services  for  the  plaintiffs,  for  which  he  was  to  receive  certain 
payments,  which  payments  were  by  the  agreement  to  be 
indorsed  on  the  notes  for  $6,000  and  $5,000,  above  referred  to, 
as  they  were  earned,  until  the  full  amount  of  the  notes  was 
paid ;  and  further,  if  the  sums  to  be  thus  earned  by  the  de- 
fendant should  not  be  sufficient  to  pay  the  nates  in  full,  at 
the  time  when  they  became  due,  then  the  notes  were  to  be 
renewed  for  the  balance  for  two  years.  This  contract  bore 
date  subsequent  to  the  date  of  the  notes.  At  the  times  when 
the  notes  became  due,  nothing  had  been  earned  by  the  defend- 
ant,  to  be  applied  on  the  notes  under  the  contract.  The  notes 
had  all  become  due  when  the  suit  was  commenced  ;  no  part  of 
them  had  been  paid,  and  no  renewal  had  been  made  or  offered. 
The  court  were  asked  to  instruct  the  jury,  that  under  the 
contract,  the  defendant  had  a  right  to  pay,  and  was  only 
liable  to  pay  in  his  services  as  specified  in  said  contract ;  and 
consequently  that  the  plaintiffs  could  not  recover  the  amount 
of  the  notes  in  this  suit.  The  plaintiffs  had  made  a  contract 
with  the  defendant  collateral  to  the  notes,  which  the  defendant 
had  not  performed,  and  therefore  he  claimed,  that  he  was  not 
liable  to  perform  the  principal  contract.  The  terms  of  the  col- 
lateral contract  can  bear  no  such  absurd  interpretation.  The 
court  instructed  the  jury,  that  though  by  the  terms  of  this  con- 
tract the  defendant  had  a  right  to*  pay  in  his  services,  yet  if  he 
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bad  not  so  paid,  be  was  liable  in  a  suit  on  the  notes.  By  the 
fifth  exception  it  appears,  that  the  court  refused  to  instruct  the 
jury,  that  said  contract  being  in  evidence,  it  was  a  condition 
precedent,  that  the  plaintiffs  should  not  commence  their  action 
on  the  notes  until  the  expiration  of  five  years  from  the  date 
of  said  notes.  There  was  no  such  condition  expressed,  but 
merely  an  agreement,  that  if  the  notes  should  not  be  fully  paid 
by  the  application  of  the  defendant's  earnings  at  their  maturity, 
they  should  then  be  renewed  for  two  years.  If  there  was  such 
a  condition  precedent,  it  must  be  inferred  from  this  agreement 
for  renewal ;  and  in  that  case,  the  agreement  would  amount  to 
an  agreement  not  to  sue  for  two  years  after  the  maturity  of  the 
notes.  If  the  defendant  had  performed  his  promise  under  the 
collateral  contract,  i.  e.  made  the  contemplated  payments  before 
the  maturity  of  the  notes,  and  then  renewed  his  notes  for  any 
balance  that  might  have  remained  due,  the  purpose  of  the  col- 
lateral  contract  would  have  been  attained,  and  the  plaintiffs 
would  have  been  liable  on  the  collateral  contract  for  damages 
if  they  had  refused  to  renew.  But  the  evidence  showed,  that 
he  had  made  no  payment  under  that  contract  nor  renewed  the 
notes ;  and  with  respect  to  one  of  the  notes  in  suit,  the  true 
time  to  which  a  renewal  would  have  extended  the  liability  of 
the  defendant  had  expired  when  these  suits  were  commenced. 

It  is  well  settled,  that  an  agreement,  or  a  covenant  not  to 
sue  for  a  given  time,  does  not  amount  to  a  defeasance  and  can- 
not avail  as  such,  but  is  a  covenant  only  on  which  an  action 
may  be  brought  for  damages ;  though  a  covenant  never  to  sue 
may  avail  as  a  release  to  avoid  circuity  of  action.  Dorr  v. 
tortile,  4  Mass.  414 ;  Perkins  et  aL  v.  Oilman,  8  Pick.  229 ; 
Central  Bank  v.  Wiliard,  17  Pick.  150 ;  Allen  v.  KimbaU,  23 
Pick.  473 ;  Chandler  v.  Herrick,  19  Johns.  Rep.  129.  There 
was,  therefore,  no  error  in  the  refusal  of  the  court  to  instruct 
the  jury  as  requested. 

As  to  fhe  alleged  error  complained  of  in  the  rulings  of  the 
court  with  regard  to  whether  the  defendant  was  a  surety  on  the 
notes  sued,  and  discharged  by  the  acts  of  the  plaintiffs,  we  can- 
not see  that  it  would  have  been  proper  for  the  court'  to  have 
given  instructions  more  favorable  for  the  defendant  than  were 
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given ;  or,  that  there  is,  in  what  the  court  charged  or  omitted  to 
charge,  any  reason  for  granting  to  the  defendant  a  new  trial. 
The  court  permitted  the  defendant  to  introduce  evidence  which, 
as  he  claimed,  went  to  show  that  the  defendant,  thongh  appear- 
ing on  the  face  of  the  notes  in  suit  as  principal,  was,  in  reality, 
a  surety  only,  and  charged  the  jury,  that  if  from  the  evidence 
they  found  that  he  stood  in  the  relation  of  a  surety,  he  would 
be  entitled  to  the  equitable  defence  which  a  surety  Has  by  law, 
when  the  holder  of  the  note  has  given  time  to  the  principal,  if 
in  this  case  they  found  that  time  had  been  given. 

The  case  shows,  that  at  the  time  when  the  notes  were  given 
by  the  defendants,  Alfred  R.  Fiske  received  from  the  plaintiffs 
a  conveyance  of  one  quarter  interest  in  the  copartnership  prop- 
erty of  Thurston,  Gardner,  &  Co.  The  defendant  testified,  that 
•this  conveyance  was  the  consideration  for  the  notes,  two  of 
which  were  signed  by  him  and  indorsed  by  Fiske,  and  one  of 
them  was  signed  by  the  defendant  alone.  The  court  were 
asked  to  charge  the  jury,  that  if  they  found  that  this  convey- 
ance to  Fiske  entered  into  and  formed  the  consideration,  or  a 
part  of  the  consideration  of  the  notes,  then  said  Fiske  was  the 
original  or  contracting  party  on  the  notes,  and  the  defendant 
stood  in  the  relation  of  guarantor  or  surety.  The  court  refused 
to  give  this  instruction ;  but  left  the  fact  to  be  found  by  the 
jury  from  the  whole  evidence  in  the  case.  There  can  be  no 
doubt  as  to  the  propriety  of  the  court's  refusal  to  charge  as 
requested.  The  fact  of  the  conveyance  certainly  was  not  con- 
clusive upon  the  point.  The  defendant  might  buy  the  property 
for  his  son-in-law,  and  direct  the  conveyance  to  be  made  to 
him.  The  fact  that  one  of  these  notes  had  not  the  name  of 
Fiske  upon  it,  and  the  fact  that  by  the  collateral  contract 
provision  was  made  that  all  the  notes  might  be  paid  by  the 
personal  services  of  the  defendant,  would  indicate  that  the 
defendant  was  the  principal  on  the  notes.  How  could  Fiske 
be  principal  on  a  note  which  he  had'  not  signed  at  all  ?  Cer- 
tainly the  instruction  asked  would  have  been  improper  had  it 
been  given. 

It  also  appeared,  that  on  the  23d  of  June,  a.  d.  1857,  Fiske 
had  conveyed  his  one  quarter  part  of  the  copartnership  prop* 
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erty  to  Henry  W.  Gardner,  one  of  tbe  plaintiffs,  taking  from 
him  a  bond  that  in  case  of  the  payment  of  the  said  notes  and 
his  other  liabilities  to  the  firm  of  Thurston,  Gardner,  &  Co.  at 
any  time  within  five  years,  he  would  make  conveyance  of  said 
property  to  the  said  Fiske's  wife.  The  court  were  asked,  in 
view  of  that  fact,  to  instruct  the  jury,  that  the  acceptance  of  that 
conveyance  discharged  the  defendant  from  his  liability  on  the- 
notes  to  the  extent  of  the  value  of  such  property.  The  court 
did  not  so  charge.  Clearly  they  could  not  so  charge.  In  the 
first  place,  this  conveyance  was  not  made  to  the  plaintiffs ;  and 
though  the  bond  given  by  Gardner  to  Fiske  contemplated  a 
holding  of  the  property  as  security  until  the  notes  were  paid, 
the  plaintiffs  had  no  other  than  a  mortgage  interest  in  it,  and 
that  not  standing  in  their  names.  It  could  not,  therefore,  be 
held  as  payment  whereby  the  defendant  was  discharged.  Nor 
could  the  taking  of  this  conveyance  be  held,  as  the  defendant 
requested  the  court  to  charge  that  it  should  be,  as  a  giving  of 
time  on  tbe  contract  for  payment  of  the  notes,  so  as  to  dis- 
charge the  defendant,  considering  him  as  surety  on  the  notes. 
There  was,  in  the  fact  of  taking  this  conveyance,  even  if  it  had 
been  taken  by  the  plaintiffs,  no  giving  of  time,  in  the  sense  in 
which  the  law  holds  the  giving  of  time  to  the  principal  to  be  a 
discharge  of  the  surety  on  a  note.  The  plaintiffs  were  not  de- 
barred from  prosecuting  their  claim  against  Fiske  the  next  day 
after  the  contract  was'  made.  Nor  was  there  anything  to  pre- 
vent the  defendant  from  paying  the  notes  and  pursuing  his 
remedy  against  Fiske,  if  any  he  had,  whenever  he  might  choose 
to  do  so.  Under  such  circumstances,  the  taking  of  security 
can  work  no  injury  to  the  defendant,  even  if  he  were  a  surety. 
Indeed  it  must  be  to  his  advantage ;  as  by  a  proper  proceeding 
in  equity,  if  he  were  a  surety,  he  could  make  that  security 
enure  to  his  own  benefit,  to  tbe  extent  of  its  value. 

On  the  whole,  among  the  many  exceptions  taken  to  the 
rulings  of  the  court  in  this  case,  we  find  no  error  of  which  we 
think  the  defendant  can  complain,  and  no  ground  for  awarding 
to  him  a  new  trial. 

Motion  denied  with  costs. 
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Horace  T.  Love  &  Wife  v.  George  A.  Howard- 
Robert  W.  Waterman  v.  Same. 

Where  in  a  lease  of  a  city  lot  for  ninety-five  yean,  —  the  rent  to  be  appraised  at  the  end 
of  the  first  fifteen  years,  and  every  five  years  thereafter  during  the  terra,  —  the  lessee 
covenanted,  "  that  he  would  pay,  or  cause  to  be  paid,  all  taxes  and  assessments  that 
might,  at  any  time  during  the  term,  be  assessed  upon  said  lot  or  its  appurtenances*" 
it  was  held:  that  the  covenant  did  not  extend  to  a  city  assessment  upon  the  landlord 
for  benefits  derived  to  his  reversion  from  the  laying  out  of  a  new  street  contiguous  to 
the  lot,  for  which  improvement  the  tenant,  according  to  his  interest,  was  also  assessed; 
inasmuch,  as  the  assessment  was  made  under  an  act  not  in  existence  at  the  time  of  the 
execntion  of  the  lease,  was  novel  and  extraordinary  in  its  character,  and  could  not 
have  been  in  the  contemplation  of  the  parties  when  the  covenant  was  made. 

These  were  actions  of  debt,  brought  by  tbe  plaintiffs,  claim- 
ing as  interested,  jointly  with  others,  in  the  reversion  ofthe 
Howard  Building  estate  in  Westminster  Street,  Providence, 
against  the  defendant,  as  lessee  of  said  estate,  to  recover  of  him 
under  the  covenants  of  his  lease,  certain  assessments  levied  by 
the  city  of  Providence,  upon  their  interest  in  said  estate,  for  the 
benefits  by  them  received  from  the  laying  out  and  opening  of 
Dorrance  Street 

The  declarations,  in  substance,  set  forth  the  lease  of  the 
premises  to  the  defendant  by  Richard  Waterman,  of  Coventry, 
under  whom  tbe  plaintiffs  claimed  title, — the  assessments  made 
upon  their  reversionary  interest  in  the  premises  for  the  laying 
out  and  opening  of  Dorrance  Street,  and  their  payment  of  the 
same. 

To  the  declarations,  seven  pleas  were  filed,  in  each  of  the 
actions,  by  the  defendant;  upon  two  of  which  pleas, — non  est 
factum,  and  that  the  demised  premises  were  not  assessed  as 
alleged  in  the  declaration, — issue  was  joined  to  the  Coventry, 
and  to  the  other  five  of  which  the  plaintiff  demurred,  generally. 

As  the  judgment  of  the  court  upon  these  demurrers  turned 
exclusively  upon  the  sufficiency  of  the  declarations,  or  rather, 
upon  the  obligation  of  the  defendant  to  pay  the  assessments 
sought  to  be  recovered  by  virtue  of  the  covenants  of  his  lease, 
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it  will  be  unnecessary  to  state  the  pleas  demurred  to,  or  the 
points  made  upon  them,  or,  in  other  respects,  upon  the  declara- 
tion, by  the  counsel  on  either  side* 

The  lease,  which  was  by  indenture,  bore  date  Jauuary  1, 
1847,  and  was  for  a  term  of  ninety-five  years,  with  stipulations 
for  the  appraisal  of  th6  rent  at  the  end  of  the  first  fifteen  years, 
and  at  the  end  of  every  five  years  thereafter,  during  its  con- 
tinuance. It  contained  a  mutual  covenant,  which  provided, 
"  that  ail  taxes  and  assessments  of  every  kind,  thai  might  at  any 
time  during  the  continuance  of  the  lease  be  assessed  upon  said  lot, 
or  Us  appurtenances,  should  be  paid  by.  the  lessee,  his  executors, 
administrators  or  assigns ;  "  and  a  further  covenant  by  the  les- 
see on  his  part,  "for  himself,  his  heirs,  executors  and  adminis- 
trators, to  and  with  the  lessor,  his  heirs  and  assigns,  that  the  les- 
see would  pay  or  cause  to  be  paid  all  taxes  and  assessments  that 
might,  at  any  time  during  said  term,  be  assessed  upon  said  lot  or 
its  appurtenances" 

T.  A.  Jenckes,  for  the  plaintiffs : 

1st  The  covenant  in  the  lease  is  comprehensive  in  its  terms, 
and  cannot  be  limited  so  as  to  charge  the  owners  of  the  rever- 
sion with  any  tax  or  assessment  which  may  be  assessed  on 
the  estate  demised  during  the  lessee's  term.  The  questions 
which  have  arisen  in  England,  upon  the  covenant  to  pay  taxes 
contained  in  leases,  have  been  the  consequence  of  the  want 
of  such  words  in  the  covenant  as  would  leave  no  doubt  as 
to  the  intention  of  the  parties.  The  complaint,  in  almost 
every  instance,  has  been  the  obscurity  of  the  language  in 
which  the  covenant  is  expressed.  Thus,  in  the  case  of  Hop- 
wood  v.  Barefoot,  11  Mod.  238,  a  covenant  to  pay  parliamen- 
tary taxes  was  held  to  extend  only  to  those  in  esse  at  the  time 
of  making  the  lease ;  but,  as  was  remarked  by  Powell,  J.,  had 
the  words  been  "all  taxes  which  may  hereafter  be  assessed 
by  parliament,''  all  taxes  whatsoever  would  have  been  included. 
The  form  suggested  in  2  Piatt  on  Leases,  170,  is  this :  "  All 
taxes,  rates,  assessments,  and  impositions  whatsoever  which 
now  are,  or  at  any  time  during  the  continuance  of  said  term 
may  be  assessed  or  imposed,"  &c    "  By  the  adoption  of  this 
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or  a  similar  comprehensive  form,"  says  the  author,  "  most  of 
the  questions  which  have  formerly  arisen  on  the  subject  are 
now  avoided."  And  see  generally  2  Piatt  on  Leases,  ch. 
10,  §  3,  and  cases  cited.  The  question  as  to  the  liability 
of  the  lessee  in  the  cases  at  bar  on  the  covenant  is,  of 
course,  to  be  decided  from  the  language  of  the  covenant 
itself  and  from  nothing  else.  That  language  is  clear  and 
explicit.  It  binds  the  lessee  to  pay  "  all  taxes  and  assessments ; " 
not  those  only  which  were  assessed  at  the  time  the  lease  was 
made,  but  all  which  might  "  at  any  time  during  said  term  "  be 
assessed  upon  said  lot  and  its  appurtenances.  His  liability  is 
not  limited  to  any  particular  class  of  taxes  or  assessments,  but 
to  all  that  might  be  assessed  while  he  continued  the  lessee  of 
the  estate.  A  tenant  bound  himself  by  covenant  in  a  lease  to 
pay  "  all  burdens  and  taxes."  There  was  no  tax  upon  the  estate 
at  the  time  of  the  execution  of  the  lease,  but  parliament  after- 
wards granted  a  fifteenth,  and  he  was  held  liable  for  it  under  his 
covenant.  Case  in  33d  year  Hen.  VIIL,  cited  by  Holt,  C.  J., 
in  Hopwood  v.  Barefoot,  11  Mod.  240.  Even  in  cases  where 
there  have  been  exceptions  of  certain  taxes  in  the  covenant, 
taxes  of  the  same  nature  and  apparently  coming  within  the 
exception,  have  been  held  to  be  payable  by  the  lessee.  Thus 
a  lessee  covenanted  to  pay  all  rates,  assessments,  &&,  both 
ordinary  and  extraordinary,  which  should,  during  the  term, 
be  rated,  assessed,  &c,  upon  the  demised  premises,  excepting 
ike  land  tax,  which  the  landlord  was  by  statute  bound  to  pay, 
and  in  consequence  of  various  new  buildings  erected  by  the 
lessee  in  pursuance  of  a  covenant  for  that  purpose,  (it  may  be 
remarked  that  there  is  a  similar  covenant  in  the  lease  under 
consideration,)  an  additional  land-tax  was  imposed ;  it  was  held 
that  said  additional  land-tax  should  be  paid  by  the  lessee. 
Hyde  v.  JEE/i,  3  Term  Rep.  377.  Taking  the  covenant  as  it 
stands,  the  lessee  is  clearly  liable  for  all  taxes  and  assessments, 
of  whatever  kind,  which  may  be  imposed  upon  the  demised 
estate  during  the  continuance  of  the  lease. 

2d.  Under  the  covenant  contained  in  this  lease,  the  lessee  is 
liable  to  pay  the  assessment  for  laying  out  Dorrance  Street* 
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The  covenant  binds  him  to  pay  all  taxes  and  assessments  which 
may,  at  any  time  during  his  term,  be  assessed  upon  the  estate 
demised.  This  was  assessed  during  the  continuance  of  his 
term.  He  is,  therefore,  liable  to  pay  this.  A  lease  contained 
a  covenant  on*  the  part  of  the  lessee  to  pay  all  taxes  and  assess- 
ments which  might  be  imposed  on  the  premises  or  any  part 
thereof  by  authority  derived  from  the  United  States,  the 
State  of  New  York,  or  the  corporation  of  the  city  of  New 
York,  and  an  improvement  was  made  by  the  city  of  New 
York,  in  the  opening  of  Lafayette  Place,  which  took  a  part 
of  the  leasehold  premises,  and  it  was  held,  that  the  lessee 
was  chargeable  with  the  amount  of  the  assessment  upon  the 
interest  of  the  lessor  in  the  premises.  Astor  v.  Miller,  2  Paige, 
69.  This  case  is  also  cited  in  2  Bac  Abr.  tit.  Covenant,  E.  3. 
The  case  cited  determines  those  at  bar.  Those  at  bar  are, 
indeed,  stronger.  In  the  one  cited,  the  lessee  bound  himself 
to  pay  all  taxes  and  assessments  imposed  by  the  authority  of 
the  United  States,  the  State  of  New  York,  and  the  City  of  New 
York.  But  the  lessee,  in  these  cases,  binds  himself  to  pay  "  all 
taxes  and  assessments  which  may  at  any  tim*  during  his  term 
be  assessed  upon  the  estate  demised  to  him ;  of  course,  binding 
himself  to  pay  all  which  may  be  assessed  by  any  legal  authority. 
His  covenant  runs  with  the  land  demised,  binding  him  and 
his  assigns  so  long  as  he  or  they  hold  the  premises  under  the 
lease.  He  cannot — particularly  as  the  value  of  the  build- 
ings he  has  erected  has  been  vastly  increased  by  the  laying 
out  of  Dorrance  Street —  avoid  his  liability  to  pay  the  amount 
imposed  upon  the  estate  by  the  city  in  making  that  improve- 
ment 

3d.  The  estate  haying  been  assessed  in  the  name  of  the 
plaintiffs,  and  the  amount  having  been  paid  by  them  after  de- 
mand on  the  defendant  and  upon  his  refusal  to  pay,  they  are 
entitled  to  bring  debt  to  recover  the  amount  so  paid  with 
interest  1  Saunders  on  PL  &  Er.  898 ;  Com.  Dig.  tit.  Debt, 
A.  5 ;  Withers  v.  Moore,  3  Barn.  &  LCress.  254.  Covenant  and 
debt  are  concurrent  remedies  for  the  recovery  of  any  money 
demands  where  there  is  an  express  or  implied  contract  in  an 
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instrument  under  seal  to  pay  it,  but  in  general  debt  is  the 
preferable  remedy,  &c.    1  Chit,  on  PI.  (5th  ed.)  134. 

4th.  The  plaintiffs  in  this  action  being  tenants  in  common  of 
the  estate  assessed,  and  having  paid  their  proportional  part  of 
the  assessment,  are  entitled  to  recover  the  amount  so  paid  with- 
out  joining  the  other  cotenants.  Piatt  on  Covenants,  129; 
Ecclesion  v.  C/ipsham,  1  Saund.  153 ;  James  v.  Emery,  8  Taunt 
245;  Esp.  N.  P.  117 ;  Bac.  Abr.  Joint  Tenants,  K. 

James  TMinghast,  (with  whom  was  Bradley,)  for  the  de- 
fendant : 

1st  The  declaration  is  bad.  It  appears,  affirmatively,  upon 
the  face  of  the  declaration,  that  there  are  other  parties  who 
ought  to  have  been  joined  as  plaintiffs ;  that  the  plaintiffs  are 
not  the  sole  owners  or  devisees  of  the  estate  on  which  the 
assessment  was  made,  and  this  is  fatal  on  demurrer.  1  Chit 
Plead.  13 ;  1  Saund.  Rep.  154,  note  (1),  291  (6) ;  Scott  v.  God- 
win,  1  Bos.  &  Pull.  67  ;  Schott  v.  Burton,  13  Barb.  173, 183 ; 
Calvert  v.  Bradley,  16  How.  U.  &  Sup.  Court,  580.  The 
plaintiffs  here  and  there,  co-devisees  claiming  under  the  origi- 
nal lessor,  are  tenants  in  common  of  this  land,  and  as  such, 
by  operation  of  law,  are  joint  covenantees  under  the  defend- 
ant's lease,  and  must  join  in  actions  upon  its  covenants.  1 
Chit.  Plead.  11,  12,  and  note  1 ;  Coke  Litt  §  316 ;  4  Dane 
Abr.  55,  §  7;  Calvert  v.  Bradley,  16  How.  Sup.  Ct  U.  S. 
580;  Bradburne  v.  Botfield,  14  Mees.  &  Welsh.  558;  ScoU  v. 
Godwin,  1  Bos.  &  Pul.  67 ;  Schott  v.  Burton,  13  Barb.  173 ; 
Merrill  v.  Berkshire,  11  Pick.  269;  Gihnore  v.  Wilbur,  12  Pick, 
120 ;  Daniels  v.  Daniels,  7  Mass.  135. 

2d.  The  declaration  shows  no  cause  of  action.  It  does  not 
show  that  the  provisions  of  the  act  under  which  this  assessment 
is  claimed  to  have  been  made  were  complied  with,  and  so  shows 
no  legal  assessment 

3d.  This  assessment  is  not  embraced  within  the  covenant 
here  declared  upon,  as  it  is  for  a  permanent  improvement,  is 
extraordinary  in  its  nature,  and  could  not  have  been  in  the  con* 
templation  of  the  parties,  as  there  was  then  no  statute  in  force 
authorizing  such  an  assessment 
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Bbayton,  J*  It  is  otgected  to  this  declaration,  that  it  shows 
no  cause  of  action  in  this,  that  although  it  sets  forth  the  cover 
nant  made  by  the  defendant,  yet  that  the  assessment  alleged, 
and  for  non-payment  of  which  the  defendant  is  now  sought  to 
be  charged,  is  not,  upon  a  proper  construction  of  the  covenant, 
within  it*  terms  and  intent ;  that,  as  it  was  for  a  permanent 
improvement  of  the  estate,  was  extraordinary  in  its  character, 
and  not  in  use  at  the  time  the  covenant  was  made,  it  could  not 
have  been  in  the  contemplation  of  the  parties. 

The  defendant's  covenant  is,  that  he  will  pay,  or  cause  to  be 
paid,  at  the  time  the  same  shall  beeome  due  and  payable,  all 
vents  accruing  under  this  lease,  and  u  all  taxes  and  assessments 
thai  may  at  any  time  during-  said  term  be  assessed  upon  said  lot 
or  its  appurtenances." 

The  question  raised  is  not  new  to  courts  of  law.  It  has  been 
frequently  in  times  past  mooted  in  the  English  courts,  and 
become  the  subject  of  judicial  decision;  and  some  rules  of 
decision  have  been  announced  in  regard  to  it 

In  Davenant  v.  Bishop  of  Sarum,  2  Levinz,  68,  the  lease  was 
made  in  1636,  and  contained  a  covenant  to  pay  all  taxes  during 
the  term.  In  1665,  in  the  reign  of  Charles  IL,  a  tax  was  ordered 
by  parliament  —  a  kind  of  assessment  — in  which  it  was 
provided,  that  the  tenant,  who  was  first  to  pay  the  assessment, 
might  deduct  a  portion  from  the  rent  payable  by  him.  It  was 
unlike  any  which  had  been  before  ordered  by  parliament.  The 
question  was,  if  the  lessee  under  his  covenant  was  bound  to 
pay  it  to  the  relief  of  the  lessor ;  and  it  was  held,  that  he  was 
not  In  that  case,  it  was  said  by  the  court  tiiat  this  covenant 
cannot  oblige  him  to  pay  the  new  tax ;  but  it  must  be  under- 
stood of  such  taxes  as  were  then  in  use.  In  Hbpwood  v.  Bare- 
foot, 11  Mod.  240,  the  covenant  made  in  1672  was  this :  that 
the  lessee  "shall  pay  all  sum  and  sums  of  money  that  now 
is,  or  shall  be  assessed  or  taxed,  for  or  in  respect  of  the  premises 
demised  as  aforesaid,  for  chimney  money,  church  and  poor,  or 
visited  houses,  or  otherwise,  above  and  besides  the  rent  reserved 
thereupon."  The  lease  was  renewed  in  1608  with  the  same 
covenant  The  question  was,  whether  the  land-tax  was  in* 
eluded  in  the  covenant     Gould,  J.,  said:  The  words  "  or  other- 
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wise"  must  mean  something,  and  make  it  a  charge  on  the 
tenant;  and  that  the  tax  of  royal  aid  (the  tax  in  question) 
had  been  before  the  covenant.  Powell^  J.,  said :  If  a  tax  be 
given  by  parliament  which  was  never  known  before  or  in  esse, 
these,  words  would  not  extend  to  these  taxes ;  but  if  it  had  been, 
"  all  taxes  which  should  be  thereafter  imposed  by  parliament,'1 
all  taxes  whatever,  would  be  included ;  and  adds,  the  first  taxes 
were  tenths  and  fifteenths,  till  eight  of  Edw.  HI.,  which  were 
upon  goods,  and  were  uncertain  until  subsidies  came  in  Eliza- 
beth's reign,  and  in  1641  the  land-tax.  To  all  these  the  covenant 
will  extend ;  but  not  to  any  of  a  different  nature.  Lord  Bolt, 
in  this  case,  stated,  that  it  had  been  adjudged,  that  when  there 
was  a  covenant  to  discharge  the  lessee  of  all  burdens  and 
charges,  and  there  being  no  tax  at  the  time,  a  fifteenth  was 
afterwards  ordered  by  parliament,  such  tax  was  within  the  cove- 
nant, because  the  tax  was  always  a  charge  in  viris;  and  said, 
if  this  covenant  had  been  before  1642,  it  had  not  bound  the 
tenant  because  there  had  been  no  such  tax  before ;  and  cited  the 
case  of  Brewster  v.  Kidgill,  12  Mod.  166.  This  case  arose  out 
of  a  wager.  The  defendant  affirmed  that  he  had  a  right  to  de- 
duct is.  in  the  pound  for  parliamentary  taxes.  This  he  claimed 
against  his  covenant,  which  was  this  :  "  It  is  the  true  intent  of 
these  presents,  that  the  grantee,  his  heirs  and  assigns,  shall  for- 
ever thereafter  be  paid  the  said  rent  charge  without  deduction 
or  abatement  of  taxes,  charges,  or  payments,  out  of,  or  concern- 
ing said  rent,  or  the  said  manor,  or  land  charged  therewith." 
The  question  was,  whether  the  grantor  of  the  rent  charge 
should  be  allowed  to  deduct  the  amount  of  tax  imposed  by  par- 
liament after  the  grant;  and  Lord  Holt  said,  it  had  been  a 
question,  for  a  long  time,  whether  such  covenants  extended  to 
all  future  parliamentary  taxes, "  which  I  think  would  be  very 
hard,  and  I  cannot  agree  thereto  in  this  large  sense ;  but  we  are 
all  of  opinion  that  it  extends  to  all  those  sorts  of  taxes  that 
shall  be  given  by  future  acts  of  parliament ; "  and  concluded, 
by  saying,  "  when  this  covenant  was  made,  taxes  of  this  nature 
had  been  used  four  or  five  years.  This  assessment  was  begun 
since  the  war  in  1642.  If  this  covenant  had  been  in  1640  it 
would  not  reach  this  case." 


Digitized  by  VjOOQ  IC 


MARCH    TERM,  1866.  123 

Love  &  Wife  v.  Howard;  Waterman  v.  Same. 

In  Giles  v.  Hooper,  Carthew,  135,  upon  a  covenant  "  to  pay 
£80  rent,  free  and  clear  of  all  manner  of  taxes,  charges,  and 
impositions  whatsoever,"  it  was  held,  that  the  covenant  included 
all  land  taxes  whatsoever,  although  there  was  no  land  tax  at 
the  time ;  that  having  been  ordered  long  after  the  making  of  the 
lease  and  covenant ;  and  this,  because  the  laild  tax  was  known 
and  understood,  and  to  be  made  as  occasion  required. 

So,  in  Bradbury  v.  Wright,  Doug.  624,  on  a  similar  cove- 
nant, viz.,  "  to  pay  without  any  deduction,  defalcation,  or 
abatement,  for  or  in  any  respect  whatsoever ; "  it  was  held,  on 
the  authority  of  the  preceding  cases,  that  it  extended  to  all 
land  taxes. 

The  rule  recognized  and  adopted  in  these  cases  is,  that  if  the 
tax  or  assessment  be  made  under  a  law  existing  at  the  time  of 
the  covenant,  it  is  within  it ;  or  if  there  be  no  law  existing  at 
the  time  authorizing  or  requiring  it,  but  it  is  afterwards  enacted, 
still,  if  the  assessment  or  tax  be  of  the  same  kind  with  taxes  or 
assessments  made  under  former  acts,  it  is  presumed  to  have 
been  in  the  contemplation  of  the  parties,  as  a  tax  in  viris, 
though  not  in  esse.  But  if  such  tax  or  assessment  be  different 
in  kind  from  such  as  have  been  theretofore  in  esse,  it  is  not  to  be 
presumed  that  the  parties  contemplated  any  unusual  exercise  of 
power  in  the  legislature,  such  as  it  had  never  before  exercised. 
The  land-tax  act  seems  not  to  have  been  a  continuing  act; 
but  these  taxes  were  levied  by  act  of  parliament  as  the  public 
exigencies  from  time  to  time  required ;  but  as  they  had  been  used, 
in  the  language  of  Lord  Holt,  they  were  not  of  a  foreign  nature, 
but  known  to  the  law,  and  had  always  a  virtual,  though  not  an 
actual,  existence  ;  and  speaking  of  the  covenant,  he  says :  "  It 
does  not  provide  against  an  unusual  accident,  but  against  a 
thing  well  known  to  our  law  as  part  of  the  constitution." 

In  Mayor,  $fc.,  of  New  York  v.  Cashnum,  10  John.  96,  the 
covenant  of  the  lessee  was,  that  be  would,  "  at  his  own  proper 
cost  and  charge,  bear,  pay,  and  discharge  all  such  duties,  taxes, 
impositions,  and  payments,  as  shall,  during  the  term  hereby  de- 
mised, be  issued,  grow  due,  and  payable  out  of,  and  for  the  said 
demised  premises."  The  assessment  in  this  case  was  for  open- 
ing a  street  in  the  city  of  New  York,  and  was  made  under  a 
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statute  similar  to  the  one  under  which  the  assessment  was 
made  in  the  case  before  us ;  and  the  question  was,  if  the  assess- 
ment was  within  the  covenant?  In  giving  the  judgment  in 
that  case,  the  cases  in  11th  and  12th  of  Modern  are  referred 
to,  as  those  by  which  the  question  was  to  be  determined ;  and 
the  court  say:  "  The  assessment  was  made  in  pursuance  of  a 
statute  in  force  at  the  time  when  the  covenant  was  made,  and 
which,  we  must  presume,  was  in  the  contemplation  of  the 
parties." 

There  are  one  or  two  cases  cited  by  the  plaintiff's  counsel, 
apparently  for  the  purpose  of  showing  that  the  rule  of  these 
cases  has  been  shaken  or  reversed.     They  are  cases  in  which 
questions  between  landlord  and  tenant  under  the  land-tax  act 
have  arisen.     The  case  of  Hyde  v.  IBtf,  3  T.  R.  877,  is  one* 
The  covenant  in  this  case  was,  that  the  tenant  should  pay  "  all, 
and  all  manner  of  rates,  payments,  assessments,  and  imposi* 
tions,  both  ordinary  and  extraordinary,  whatsoever,  &c,  the 
land  tax  only  excepted;"  and  the  lessee  covenanted  to  lay  out 
£400  in  building  on  the  premises  four  houses.     Prior  to  the 
lease,  the  tax  annually  was  £3  8s. ;  after  the  new  houses  were 
built,  they  were  assessed,  in  addition,  for  £5  12s.    The  lessee 
paid  the  increased  tax;  and  the  question  was,  whether  he 
had  the  right  to  deduct  it  from  the  rent ;  or,  in  other  words, 
whether  the  lessor  was  bound  to  pay.     The  court  held,  that 
the  land  tax  excepted  was  the  tax  which  the  landlord  was 
before  bound  to  pay ;  and  to  see  what  that  was,  that  they  must 
look  to  the  act  which  directed  the  tenant  to  pay  Bret,  and  then 
deduct  so  mucfe  as  the  landlord  ought  to  pay.     It  is  evident, 
that  this  case  is  entirely  foreign  from  the  question  in  the  preced- 
ing oases.    There  was  no  question,  whether  the  assessment  was, 
in  its  kind,  different  from  any  existing  or  known  at  the  time  of 
the  covenant.     Confessedly  it  was  the  same  in  kind  —  known 
and  understood  —  in  use  at  the  time.    The  question  there  was, 
whether  an  assessment  upon  an  increased  valuation  was  ex- 
cepted, or  merely  the  tax  upon  the  valuation  as  it  was  at  the 
time  of  the  covenant 

In  Astor  v.  Miller,  2  Paige,  Ch.  68,  the  covenant  was  "  to  pay 
and  discharge  all  such  taxes  and  assessments  as  might  be  im- 
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posed  or  rated  on  the  premises,  or  any  part  thereof,  by  author- 
ity derived  from  the  people  of  the  State  of  New  York,  or  of 
the  United  States,  or  from  the  corporation  of  the  city  of  New 
York."  No  question  was  made  upon  this  covenant,  as  to 
whether  it  did  or  did  not  extend  to  new  taxes  of  a  different 
kind,  or  whether  the  tax  was,  or  was  not,  new  in  its  nature. 

In  the  light  of  these  cases,  then,  we  are  to  inquire,  whether 
the  assessment  in  this  case  was  of  the  same  kind  and  nature 
with  any  assessment  before  known  or  in  use  in  this  state.  It 
had  not  any  actual  existence  at  the  time  of  the  covenant  The 
act  under  which  it  was  made  was  passed  at  the  January  ses- 
sion, 1854,  six  years  after  the  making  of  the  lease.  It  was  not 
necessary  that  its  existence  should  have  been  at  that  time 
actual,  if  in  the  language  of  Lord  Holt  it  had  a  virtual  exist- 
ence ;  or,  in  other  language  of  his,  it  were  one  "  in  viris  "  ;  such 
as  the  legislative  power  had  before  ordered  or  authorized,  and 
which  it  might  be  foreseen  and  anticipated  that  they  might 
again  authorize ;  for  in  such  case,  parties  covenanting  against 
taxes  and  assessments  would  not  be  providing  against  unusual 
accidents,  but  against  things  well  known  and  understood. 
The  assessment  here  was  made  under  the  provision  of  an  act 
for  laying  out,  enlarging,  straightening,  and  otherwise  altering, 
streets  in  the  city  of  Providence.  The  act  provides,  that  in 
making  such  improvements  there  shall  be  an  assessment  upon 
the  lands  benefited  by  it,  both  upon  the  leasehold  interest  and 
upon  the  reversion,  of  a  portion  of  the  damages  caused  by  such 
improvement  This  is  to  be  assessed  and  apportioned  to  the 
several  estates  benefited,  in  proportion  to  the  benefit  to  each, 
respectively;  u  e.  in  proportion  to  its  increased  value.  It  is 
to  be  apportioned,  also,  in  case  of  estates  under  lease,  to  the 
leasehold  and  to  the  reversion,  respectively.  The  assessment 
here  is  for  the  permanent  increased  value  to  the  state,  to  the 
landlord  and  tenant,  respectively ;  continuing  and  remaining,  as 
to  the  landlord,  after  the  expiration  of  the  term. 

In  looking  back  to  past  legislation,  we  look  in  vain  for  any 
taxes  or  assessments  made  upon  any  such  principle,  for  any  sim- 
ilar purpose.  In  laying,  widening,  or  altering  highways,  there- 
tofore, the  expenses  and  damages  caused  thereby  were  paid  by 
li  • 
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the  towns  in  which  the  highways  were,  and  levied  in  the  ordi* 
nary  taxes  for  town  expenses  upon  the  estates  of  those  liable  to 
taxation,  in  proportion  to  the  appraised  value  of  their  taxable 
property.  But  in  no  ease,  either  for  highways  or  other  public 
improvements,  have  lands  been  taxed  for  the  value  added  thereto 
by  the  public  improvement.  This  is  certainly  a  departure  from 
liny  known  mode  or  purpose  of  assessments.  So  novel  and 
extraordinary  did  the  provisions  of  this  act  appear  when  it  went 
into  effect,  that  it  was  seriously  and  earnestly  denied  to  be 
within  the  constitutional  power  of  the  legislature  to  enact  it ; 
and  because  of  its  novel  and  extraordinary  nature*  The  fact 
that  its  operation  is  confined  to  the  city  of  Providence,  and  does 
not  extend  to  the  state  generally,  shows,  that  it  is  extraordi- 
nary in  its  kind,  and  required  only  by  tfce  high  necessities  of  a 
growing  city. 

This  kind  of  assessment  being  newly  authorized,— differing 
in  kind  from  any  theretofore  existing,  —  within  the  rule  estab- 
lished and  recognized  by  the  preceding  cases,  is  not  within  the 
defendant's  covenant;  but  is  tfuch  as,  upon  the  authority  of 
those  cases,  could  not  have  been  foreseen  by  the  parties  at  the 
time,  or  have  been  in  their  contemplation. 

But,  independently  of  the  cases  referred  to,  must  we  not 
come  to  the  same  conclusion?  There  are  no  words  in  this 
covenant  pointing  to  any  extraordinary  contingency ;  and  in 
agreeing  "  to  pay  all  taxes  and  assessments  that  may  at  any 
time  during  the  term  be  assessed  "  upon  the  estate,  while  the 
estate  was  liable  to  be  taxed  and  assessed  in  various  ^ays  by 
state  and  city,  while  there  were  taxes  m  esse  and  taxes  not  in 
esst  but  in  viris> — taxes  which  might  be  laid*  because  such  had 
been  before  laid,  though  not  then  in  existence,  it  is  sufficient  to 
presume,  that  the  parties  contemplated,  that  such  as  were  thus 
known  would  be,  or  might  be,  levied.  It  may  be  fairly  pre- 
sumed, that  had  it  been  contemplated  by  the  parties,  that  at 
some  future  time  during  the  lease,  the  owners  of  the  reversion 
Were  to  be  assessed  for,  and  be  liable  to  pay  for  value  added  to 
their  sole  interest, — and  that,  too,  a  permanently  added  value, 
Which  would  enure  to,  continue,  and  be  enjoyed  by  them  alone 
beyond  the  term,— some  oilier  provisions  would  have  bedi 
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made  than  are  here  contained.  It  can  hardly  be  presumed, 
that  the  tenant  would  be  willing  to  pay  snch  assessments  with- 
out some  provision  for  their  Reduction  at  the  expiration  of  the 
term  when  the  estate  passed  from  him  to  the  landlord,  —  and 
still  less  could  we  presume  this  in  view  of  the  provision  in  the 
lease  for  renewals,  that  the  rate  of  rent  is  to  be  at  periods  of 
five  years,  newly  fixed  and  determined  by  referees,  according  to 
the  then  rentable  value  of  the  estate.  It  cannot  be  presumed, 
that  the  tenant  would  agree,  or  the  lessor  claim,  that  the  lessee 
should  be  first  charged  with  the  cost  of  the  improvement,  and 
then  charged  with  rent  for  it  Yet  such  would  be  the  effect  of 
the  covenant,  if  the  force  be  given  to  it  which  is  now  claimed. 

We  are  of  opinion  that  this  assessment  was  not  within  the 
defendant's  covenant ;  and,  therefore,  that  the  declaration  sets 
forth  no  cause  of  action.  The  conclusion  to  which  we  have 
arrived  upon  this  point  renders  it  unnecessary  to  consider  the 
other  questions  which  have  been  raised  and  argued  by  the 
counsel. 

Judgment  must  therefore,  upon  the  demurrers,  be  rendered 
lor  the  defendant 


Thomas  L.  Manchester  t>.  Charles  F.  Manchester. 

A  miatU  officer  cannot,  wfcen  out  of  the  state,  claim  exemption  from  civil  process,  upon 
the  ground  that  he  is  on  his  way,  nnder  the  orders  of  his  commanding  officer,  to  attend 
a  company  meeting,  for  escort  duty,  within  the  state;  since,  in  snch  case,  he  is  with- 
out the  jurisdiction  of  his  commanding  officer. 

Assumpsit  to  recover  two  thousand  dollars,  for  services 
done  for  the  defendant,  and  goods  sold  and  delivered  to  him ; 
the  writ  being  served  by  attachment  of  the  defendant's  real 
estate. 

The  defendant  pleaded  in  abatement  of  the  writ,  that  at  the 
time  of  the  alleged  service  of  the  writ,  he  was  a  commissioned 
officer,  to  wit:  a  surgeon,  in  the  Pawtucket  Light  Guard  in  the 
second  brigade  of  the  Rhode  Island  militia,  and  duly  engaged 
as  such,  and  was  going  to  a  plate  to  which  he  had  been  ordered 
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by  Stephen  B.  Bucklin,  the  commanding  officer  of  said  com- 
pany, for  the  performance  of  military  duty,  to  wit:  a  place 
called  Manchester  Hall,  in  said  state,  for  the  performance  of 
escort  duty. 

To  this  plea  there  was  a  general  demurrer- and  joinder. 

Payne  Sf  Colwell  for  the  plaintiff,  cited  B.  B.  Knight  Sf  Co.  v. 
Richmond  8f  Cwrr>  2R.I  Rep.  75. 

Weeden,  for  the  defendant,  referred  to  Rev.  Stats,  ch.  180, 
sect  3. 

Brayton,  J.  The  statute,  under  which  the  question  here 
made,  arises,  provides,  that  "  no  officer,  non-commissioned  offi- 
cer or  private,  shall  be  arrested  on  civil  process,  while  going  to 
or  coming  from,  or  remaining  at  any  place  which  he(  shall  be 
ordered  to  attend,  for  the  election  of  any  military  officer,  or  the 
performance  of  any  military  duty." 

The  command  in  the  writ,  in  this  case,  directed  the  officer  to 
arrest  the  defendant's  body,  and  for  want  thereof  to  attach  his 
goods  and  chattels,  or  real  estate.  The  officer  has  made  return 
that  he  could  not  find  the  body  in  this  state,  and  has  therefore 
attached  the  real  estate  of  the  defendant  This  return,  it  is 
true,  is  primd  facie  evidence  only  that  the  defendant  was  with- 
out the  state ;  and  the  defendant  was  at  liberty  to  traverse  the 
return  as  to  that  He  has  not  traversed  it,  and  so  admits  that 
he  was  out  of  the  state  at  the  time. 

He  nevertheless  pleads  in  abatement  for  want  of  service, 
claiming,  that  under  the  statute  above  recited  he  was  exempted 
from  arrest  at  the  time  of  the  service,  and  says,  in  substance, 
that  he  was  a  commissioned  officer  duly  engaged,  and  was 
going,  at  the  time,  to  a  place  in  this  state,  which  he  had  been 
ordered  to  attend  for  the  performance  of  military  duty.  As  the 
return  is  not  traversed,  but  is  admitted  by  the  plea  as  part  of 
the  record,  it  must  be  taken  as  part  of  the  plea ;  and  the  defend- 
ant, therefore,  in  substance  says,  that  he  went  from  his  home 
out  of  the  state,  on  his  way  to  the  place  to  which  he  was 
ordered.  The  act  intends  to  protect  every  military  officer  while 
acting  as  such,  under  orders,  and  in  obedience  to  them,  but  no 
further ;  and  it  is  difficult  to  see  how  going  out  of  the  state  can 
be  on  the  way  to  a  place  within  it,  or  how  he  can  be  acting 
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under  orders  when  he  is  beyond  the  jurisdiction  of  the  officer 
who  gives  them. 

The  moment  that  he  passed  out  of  the  state  and  into  the 
jurisdiction  of  another  state,  he  passed  beyond  the  jurisdiction 
of  his  commanding  officer,  and  could  not  properly  be  said  to  be 
acting  there  under  his  orders.  If  not  so  acting,  he  was  not 
within  the  protection  of  the  act. 

This  plea  must  be  overruled,  the  demurrer  sustained,  and 
judgment  be,  that  the  defendant  answer  over. 


Anna  Clapp  v.  William  Clapp  &  others. 

A  father,  haying  devised  certain  real  estate  to  S.  C,  one  of  his  sons,  "  subject  to  the  re- 
strictions and  incumbrances  hereinafter  pointed  out  and  explained/'  in  a  subsequent 
clause  of  his  will  declared:  "  my  mind  and  will  is,  and  I  hereby  declare  the  same,  that 
provided  my  daughter,  A.  0.  shall,  at  any  time  hereafter,  choose  to  live  in  the  family 
of  my  son  S.  C.  she  shall  have  the  right  so  to  live ;  and  the  estate  herein  given  to  my 
said  son  S.  C.  shall  be  subject  to  that  incumbrance  during  her  life,  or  so  long  as  she 
shall  remain  single  or  unmarried."  Held,  that  A.  0.  had  a  permanent  right  to  a  support 
out  of  the  estate  devised  to  S.  G.  not  dependent  upon  the  life  of  S.  C,  or  the  keeping 
together  of  his  family ;  the  living  in  the  family  being  designed  to  signify  rather  the 
kind  of  support  to  which  A.  C.  was  entitled,  than  its  duration,  which  was  expressly 
declared  to  be  for  her  life,  or  so  long  as  she  should  remain  unmarried;  and  that  the 
court  would  enforce  this  charge  against  the  real  estate  so  devised,  in  the  hands 
of  the  heirs  of  S.  0.  and  purchasers  and  devisees  of  purchasers  of  the  same  from 
him. 

Bill  in  sqtjity  to  enforce  against  certain  lands,  in  Warwick, 
being  part  of  the  homestead  farm  of  John  Clapp,  late  of  said 
Warwick,  deceased,  a  charge  imposed  thereon  by  his  will,  for' 
the  support  and  maintenance  of  the  complainant  so  long  as 
she  should  live,  and  remain  unmarried. 

By  his  last  will  and  testament,  dated  the  third  day  of  Sep- 
tember, 1817,  and  after  his  death  duly  proved,  John  Clapp,  the 
father  of  the  complainant,  devised  to  his  son,  Silas  Clapp,  in 
fee,  a  certain  part  of  his  homestead  farm,  which  he  particularly 
described, "  subject  to  the  restrictions  and  incumbrances  herein- 
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after  pointed  out  and  explained  " ;  and  by  a  subsequent  clause 
in  his  will,  declared  as  follows  :  — 

"  Item.  My  mind  and  will  is,  and  I  hereby  declare  the  same, 
that  provided  my  daughter,  Anna  Clapp  shall,  at  any  time 
hereafter,  choose  to  live  in  the  family  of  my  son  Silas  Clapp, 
she  shall  have  the  right  so  to  live ;  and  the  estate  herein  given 
to  my  said  son  Silas  Clapp,  shall  be  subject  to  that  incum- 
brance during  her  life,  or  so  long  as  she  shall  Remain  single  or 
unmarried." 

The  bill  was  filed  against  the  purchasers,  and  devisees  of 
purchasers,  of  the  estate  of  Silas  Clapp,  devised  to  him  as  above 
by  the  will  of  John  Clapp,  and  against  his  heirs  at  law ;  and 
the  case  being  heard  upon  bill  and  answer,  it  appeared  from 
the  answers,  that  in  1840,  Silas  built  a  house  adjoining  said 
estate,  to  which  the  complainant  was  in  the  habit  of  resorting 
and  living  with  the  family  of  said  Silas  whenever  she  pleased, 
up  to  the  time  of  the  death  of  said  Silas,  which  took  place  on 
the  8th  day  of  October,  1853,  never  making  any  further  claim 
for  support;  but  that  Bince  his  death,  the  complainant  had 
claimed  compensation  and  allowance  out  of  the  estate  so 
devised  to  said  Silas  as  aforesaid.  The  question  made  was, 
whether,  by  the  will  of  Jonathan  Clapp,  the  estate  devised  to 
Silas  was  charged  with  the  support  of  the  complainant  during 
her  life  and  whilst  she  remained  unmarried^  or  whether,  all 
that  was  secured  to  her  was  a  mere  right  to  live  in  the  family 
of  Silas,  which  ceased  upon  his  death,  when  his  family  was 
broken  up. 

The  bill  was  originally  filed  in  the  county  of  Kent,  but  was 
by  consent  removed  to  the  county  of  Providence  and  there 
heard. 

Tillinghast  Sf  Bradley,  for  the  complainants. 

T.  A  JenckeSj  for  the  respondents. 

Tillinghast  Sf  Bradley,  for  the  complainant 

1.  The  clause  of  the  will  upon  which  this  bill  is  founded 
clearly  raises  a  trust  in  favor  of  the  complainant.  The  testator 
has  charged  the  land  in  express  words.  The  property  and  the 
object  are  both  certain,  and  in  such  case  it  is  well  settled  that 
a  trust  is  created.    2  Story,  Eq.  Juris,  sec.  1068  a;   Borland 
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▼•  'Frigg,  1  Bro.  Ch.  Cas.  142 ;  Wynne  v.  Hawkins,  Id.  179 ; 
Pierson  v.  Oarnett,  2  Bro.  Ch.  Cas.  38. 

2.  The  land  is  bound  by  the  trust  in  the  hands  of  the  re- 
spondents. 1  Story,  Eq.  Juris,  sec.  395 ;  Hill  on  Trustees,  398, 
(282). 

T.  A  Jenckes  for  the  respondents. 

1.  The  intention  of  the  testator  must  be  gathered  from  the 
whole  will;  and  having,  by  other  clauses  in  his  will,  made 
provision,  by  specific  devises  and  bequests,  for  the  support  and 
maintenance  of  the  complainant,  the  language  of  the  clause  on 
which  she  founds  her  claim  cannot  be  construed  into  an  inten- 
tion on  the  part  of  the  testator  to  make  her  support  and  main- 
tenance a  charge  on  that  portion  of  the  homestead  estate 
devised  to  Silas  Clapp.  It  is  a  universal  principle  in  the  con- 
struction of  wills,  that  the  intention  of  the  testator  is  to  gov- 
ern whatever  may  be  the  language  he  may  use.  1  Jarman  on 
Wills,  315;  Bowley  v.  Sammon,  3  H.  &  J.  4;  Moore  v. 
Dudley,  2  Stewart,  170 ;  Finley  v.  King,  3  Peters,  346.  And 
it  is  equally  well  established,  that  that  intention  is  to  be  gath- 
ered from  the  whole  will,  and  not  from  any  parts  or  parcels 
thereof.  2  Jarman  on  Wills,  737-741 ;  2  Roper  on  Legacies, 
1459,  and  cases  there  cited.  It  was  clearly  the  intention  of 
this  testator  to  give  each  child  the  means  of  support.  To  this 
complainant,  he  left  a  provision  as  ample  as  his  means  and 
justice  to  his  other  children  would  allow.  He  left  her  one 
ninth  of  his  farm  and  one  seventh  of  his  new  dwelling-house." 
His  object  then,  in  this  clause,  must  be  explained  by  the  con- 
text, and  governed  by  the  intent  as  gathered  from  the  whole 
will.  That  intent  being  shown,  any  expression  which,  by  itself, 
might  be  construed  into  an  intent  different  from,  or  inconsis- 
tent with  such  general  intent,  will  be  rejected,  or  will  be  con- 
strued in  accordance  with  the  general  intent  1  Jarman  on  Wills, 
411  and  note ;  2  Williams  on  Executors,  788 ;  2  Roper  on 
Legacies,  1461-2,  and  cases  there  cited ;  see  also  Hawley  et 
aL  v.  Northampton,  8  Mass.  37 ;  Cook  v.  Holmes,  11  Mass.  530. 
It  was  the  wish  of  the  testator,  although  not  expressed  in 
such  language  as  to  make  it  an  obligation  on  his  devisees,  that 
the  estate  should  remain  in  the  hands  of  his  children.    To  Silas 
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he  had  given  a  large  portion  of  his  homestead  estate,  and  wish- 
ing that  his  daughter  Anna,  the  complainant,  should  have  a 
home  in  his  family,  if  she  wished  it,  he  directed  that  she  should 
have  the  right  to  such  a  home,  but  with  no  intention  that  her 
support  and  maintenance  should  be  a  charge  on  the  estate. 
The  words  "  she  shall  have  the  right  so  to  live,"  cannot  be  con- 
strued into  any  provision  for  a  support  for  her,  to  be  raised  out 
of  the  estate  devised  to  Silas  Clapp.  The  complainant  appears 
to  contend  that  this  clause  created  a  trust  in  her  favor*  The 
words  "  she  shall  have  the  right  so  to  live,"  and  "  I  give  the 
estate  subject  to  that  incumbrance,"  are  not  words  creating  an 
express  trust.  The  trust,  if  any,  must  have  been  an  implied 
one.  It  is  a  well-settled  rule,  applicable  to  real  as  well  as  per* 
sonal  estate,  that  where  a  trust  is  created  by  implication,  it 
must  be  a  necessary  implication.  2  Roper  on  Legacies,  1496. 
To  create  a  trust  by  implication,  the  words  must  be  impera- 
tive, the  subject  and  object  certain.  Hill  on  Trustees,  71 ;  Ja»- 
man  on  Wills,  ch.  xii.  passim.  Are  the  words  of  this  clause  of 
such  an  imperative  nature  as  to  create  a  trust  for  the  support 
and  maintenance  of  this  complainant  ?  for  it  should  be  borne 
in  mind  that  it  is  support  and  maintenance  that  she  claims, 
But  even  if  they  did  create  a  trust,  did  not  that  trust  cease  at 
the  death  of  Silas  Clapp  ?  Can  words  so  vague  and  indefinite 
as  to  the  amount  of  her  interest,  be  construed  into  a  trust, 
which  trust  was  to  continue  after  the  death  of  the  head  of  the 
family  in  which  the  complainant  was  to  live  ?  Can  the  words 
"  live  in  his  family,"  be  construed  to  mean  a  trust  for  support 
and  maintenance  out  of  that  family  ? 

2d.  The  proviso,  that  the  complainant  should  choose  to 
live  in  the  family  of  Silas  Clapp,  was,  in  the  nature  of  a  condi- 
tion precedent,  the  performance  of  which  became  impossible,  on 
the  death  of  said  Silas;  and  having  become  impossible,  the  in* 
cumbrance  on  the  estate  was  removed  By  the  terms  of  this 
clause,  it  is  provided,  that  this  complainant  shall  first  choose  to 
live  in  the  family  of  her  brother.  The  word  family,  may,  ac- 
cording to  the  context,  have  different  significations  in  different 
wills.  Hill  on  Trustees,  78,  citing  Sir  Wm  Grant  in  Crutoys 
v,  Colman,  9  Ves.  323.     By  the  context,  provision  has  been 
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made  for  this  complainant ;  the  object  of  this  clause  was  to 
give  her  a  home  with  her  brother.  It  was  not  to  extend  beyond 
his  life ;  and  the  word  family,  here,  should  be  taken  to  mean 
the  family  of  Silas  Clapp  while  he  remained  its  living  head 
By  his  death,  the  performance  of  this  condition  became  im- 
possible ;  and  where  a  condition  becomes  impossible  to  be  per- 
formed, no  estate  or  interest  vests.  1  Roper  on  Legacies,  755, 
citing  Swinb.  on  Wills.  Conditions  precedent  are  such  as  must 
happen  or  be  performed,  before  the  estate  can  vest  or  be 
enlarged.  And  where  the  act  is  previous  to  any  estate,  or  that 
act  consists  of  several  particulars,  each  must  be  performed. 
Vanhorne  v.  Dorrance,  2  Dall.  37.  Even  though  a  condition 
precedent  becomes  impossible,  yet  no  estate  or  interest  grows 
therefrom.  1  Jarman  on  Wills,  (note)  797 ;  see  Moakley  v. 
Biggs,  19  Johns,  71,  72 ;  Taylor  v.  Bullen,  6  Cowen,  627.  The 
complainant,  therefore,  must  show  that  she  chooses  to  live  in 
the  family  of  Silas  Clapp,  and  that  she  is  living  there.  This 
she  cannot  do ;  for,  by  the  death  of  said  Silas,  the  family,  as 
that  word  should  be  construed  in  this  will,  ceased  to  be.  She 
admits  this  in  her  bill ;  she  admits  that  the  family  is  scattered, 
and  has  no  place  of  abode.  By  admitting  this,  she  shows,  in 
effect,  that  there  is'  no  family  of  Silas  Clapp,  and  that  there 
being  none,  the  condition  has  become  impossible,  and  the 
incumbrance  removed.  The  performance  of  this  condition  was 
the  motive,  so  to  speak,  which  led  the  testator  to  make  this 
clause  part  of  his  will.  In  such  a  case,  the  condition  having 
become  impossible,  no  estate  can  be  taken.  1  Williams  on 
Executors,  907. 

3d.  The  portion  of  this  clause  making  it  necessary  for  this 
complainant  to  "  choose  to  live  in  the  family  of  Silas  Clapp," 
and  the  subsequent  portion  making  the  estate  "  subject  to  that 
incumbrance  during  her  natural  life,"  are  clearly  repugnant  and 
inconsistent  with  each  other,  and,  taken  together,  have  no  intel- 
ligible meaning ;  the  clause  is  uncertain,  because  of  the  indefi- 
nite quantity  of  the  interest  which  the  complainant  is  to  take ; 
such  repugnancy,  inconsistency,  and  uncertainty  cannot  be  ex- 
plained or  aided  by  any  other  portions  of  the  will,  nor  by  the 
intention  of  the  testator,  as  gathered  from  the  whole  will ;  and 
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the  clause  being  thus  repugnant,  inconsistent,  unintelligible, 
and  uncertain,  is  void.  The  two  portions  of  the  clause  taken 
together  cannot  be  reconciled.  They  are  absurd  and  unintelli- 
gible. They  give  to  the  complainant,  provided  she  shall  choose 
to  live  in  her  brother's  family,  the  right  so  to  do,  and  subject  the 
estate  to  thai  incumbrance.  What  incumbrance  ?  The  choice 
of  living  in  her  brother's  family,  and  the  right  so  to  live,  are  not 
words  which  can  create  a  trust,  charge  an  estate  with  main* 
tenance  or  support,  or  evolve  any  meaning  by  which  a  testa- 
tor's intention  can  be  gathered,  or  that  intention  executed* 
See  1  Jarman  on  Wills,  414.  Bartktt  v.  Xing,  12  Mass.  537. 
Repugnant  words  may  be  struck  out  as  surplusage  where  the 
admission  of  a  loose  phrase  would  go  to  alter  a  large,  plain, 
and  particular  disposition  before  expressed.  Oreen  v.  Amstead, 
Hob.  65 ;  Countess  of  Bridgewater  v.  Duke  of  Bolton,  5  Mod. 
100,  cited  in  note  to  Holmes  v.  Craddock,  3  Ves.  Jr.  321.  "  The 
large,  plain,  and  particular  disposition"  was  the  devise  to  Silas, 
and  the  provision  for  the  complainant  And  see,  generally,  as 
to  cases  where  general  intent  will  always  control  particular,  and 
will  set  aside  words  or  clauses  manifestly  interfering  therewith, 
the  authorities  before  cited.  1  Jarman  on  Wills,  411,  note ; 
2  Williams  on  Executors,  788 ;  2  Roper  on  Legacies,  1461-2, 
and  notes.  The  interest  which  the  complainant  was  to  take 
is  so  indefinitely  expressed  as  to  reader  the  clause  uncertain 
and  doubtful,  and  therefore  void.  Indefiniteness  of  this  kind 
makes  void  the  clause  containing  it  2  Jarman  on  Wills,  323 ; 
Hoffman  v.  Bankey,  3  M.  and  K.  376 ;  Jones  ex  dem.  Henry  v. 
Hancock,  4  Dow.  145.  The  clause  is  as  indefinite  as  in  those 
cases  in  which  the  will  gives  a  "  handsome  gratuity."  Jubber 
v.  Jubber,  9  Sim.  503.  The  right  to  live  in  a  family,  gives  no 
interest  whose  amount  or  extent  can  be  arrived  at  with  any 
certainty.  Even  though  the  court  might  be  satisfied  as  to  the 
intent,  yet  where  it  is  not  sufficiently  expressed  to  enable  them 
to  execute  it,  the  clause  must  be  considered  void.  See  remarks 
of  Master  of  Rolls  in  Holmes  v.  Craddock,  3  Ves.  Jr.  319. 

Bosworth,  J.  The  question  arises  in  this  case  on  the  lan- 
guage of  a  devise  or  provision  in  the  will  of  John  Clapp.  The 
testator  devises  a  portion  of  his  homestead  farm  with  the  build* 
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ings  and  appurtenances  thereof  unto  his  son  Silas  Clapp,  in 
fee,  subject  to  the  restrictions  and  incumbrances  thereinafter 
pointed  out  and  explained.  He  then  makes  certain  other  de- 
vises and  legacies,  and  inserts  the  following  provision  in  his 
will,  viz :  "  My  mind  and  will  is,  and  I  hereby  declare  the  same, 
that  provided  my  daughter  Anna  Clapp  shall,  at  any  time  here- 
after, choose  to  live  in  the  family  of  my  son  Silas  Clapp,  she 
shall  have  the  right  so  to  live,  and  the  estate  herein  given  to  my 
said  son  Silas  Clapp  shall  be  subject  to  that  incumbrance  dur- 
ing her  life,  or  so  long  as  she  shall  remain  single  or  unmarried." 

It  seems  to  us  to  be  the  plain  intent  of  the  testator  to  pro- 
vide, by  this  language  of  his  will,  for  the  subsistence  of  his 
daughter  Anna,  and  to  make  tKat  subsistence  a  charge  upon 
the  estate  which  he  had  devised  to  his  son  Silas.  This  sup- 
port is  expressed  to  be  for  her  life,  or  so  long  as  she  shall  remain 
single  and  unmarried,  and  is  dependent  only  upon  the  condi- 
tion of  her  choosing  to  receive  it. 

This  appears  to  be  the  plain  intent  of  the  testator,  as  apparent 
from  the  language  of  the  will  when  he  makes  the  devise  to  bis 
son  Silas,  and  when  he  makes  provision  for  his  daughter  Anna. 
In  the  devise  to  Silas,  he  makes  it  subject  to  the  restriction  and 
incumbrance  hereinafter  pointed  out  and  explained.  When  he 
makes  the  provision  for  his  daughter  Anna,  he  expressly  charges 
it  upon  the  estate  devised  to  Silas,  thus  pointing  out  and  ex- 
plaining the  incumbrance  to  which  he  had  subjected  the  devise, 
and  which  was  to  be  thereafter  explained. 

Now,  the  provision  was,  that  she  should  have  the  right  to 
live  in  his  family;  and  can  the  words,  « live  in  his  family,"  be 
construed  to  mean  a  trust  for  support  and  maintenance  out  of 
that  family  ?  Silas  Clapp  has  deceased,  and  his  family  are 
scattered  and  separated.  The  testator's  language  does  not  seem 
liable  to  be  defeated  by  the  happening  of  such  events,  for  the 
estate  is  made  chargeable  with  the  incumbrance  during  the  life, 
or  until  the  marriage  of  Anna  Clapp.  If  it  could  be  defeated 
by  the  separation  of  the  family  of  Silas  Clapp,  the  bounty 
which  the  testator  intended  for  his  daughter  during  her  life,  or 
so  long  as  she  should  remain  single,  would  be  dependent  upon 
accident  or  upon  the  choice  or  caprice  of  Silas  Clapp,  whereas 


Digitized  by  VjOOQlC 


136  PROVIDENCE. 


Clapp  «.  Clapp  &  others. 


the  testator's  language  makes  it  dependent  on  her  choice  alone. 
The  effect  of  the  language,  "  right  to  live  in  his  family."  cannot, 
consistently  with  the  apparent  intent  of  the  testator,  be  construed 
to  limit  the  duration  or  extent  of  the  testator's  bounty;  for 
independent  of  the  consideration  that  this  duration  is  fixed  by 
the  language  of  the  testator,  other  considerations  arise  out  of 
the  nature  of  the  incumbrance.  Suppose,  for  instance,  in  the 
lifetime  of  Silas  Clapp,  and  while  his  family  was  residing  at 
the  homestead,  Anna  Clapp  had  chosen  to  live  in  his  family, 
and  her  application  had  been  refused  ?  Would  not  the  right 
6f  resort  to  the  premises  charged  have  been  clear  ?  And  is  not 
the  right  to  this  resort  equally  clear  when  this  right  to  live  in 
the  family  is  unattainable  from'any  other  circumstance,  provided 
she  chooses  to  enjoy  the  right? 

It  seems  to  us  that  the  language  of  the  will  is  sufficient  to 
raise  a  trust  for  the  subsistence  of  Anna  Clapp.  That  trust 
is  raised  by  the  law  of  equity  as  an  interest  in  rem.  The  pro- 
vision of  the  will  has  both  requisites  to  the  raising  of  such  a 
trust,  viz :  certainty  as  to  the  object  of  the  trust,  and  certainty  as 
to  the  subject  of  it  The  object,  was  a  living  for  Anna  Clapp 
in  the  family  of  Silas  Clapp,  and  the  land  devised  to  Silas,  was 
the  subject-matter  out  of  which  this  living  was  to  be  furnished. 
Silas  Clapp  took  the  fee  of  the  estate  subject  to  this  charge.  If 
he  satisfies  the  charge,  the  estate  is  discharged  ;  if  he  does  not, 
the  estate  remains  charged,  and  the  claim  or  right  is  to  be  satis- 
fied out  of  it 

It  seems  to  us  that  the  language,  "  right  to  live  in  the  fam- 
ily," is  more  indicative  of  the  kind  of  support  or  quantum  of 
benefit  intended,  than  of  the  extent  or  duration  of  it  The 
object  was  to  provide  a  living  or  home  for  the  testator's  daugh- 
ter so  long  as  she  should  live,  or  until  she  should  attain  a  posi- 
tion in  which  that  object  would  be  otherwise  answered.  A 
living  was  to  be  provided  — a  living  in  the  family  of  the  testator's 
son  Silas ;  and  such  support  as  she  would  have,  by  living  in  his 
family,  is  the  measure  or  quantum  of  benefit  intended.  Nor 
does  there  seem  to  us  any  difficulty  in  ascertaining  the  amount 
of  interest  arising  to  Anna  Clapp  growing  out  of  this  charge 
upon  the  estate,  with  such  certainty  as  will  enable  us  to  decree 
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the  execution  of  the  trust  It  can  be  easily  ascertained  how 
much  the  support  which  she  would  receive  by  living  in  the 
family  would  cost ;  and  that  being  ascertained,  the  extent  of  her 
interest  is  made  certain,  and  can  be  enforced  by  a  sale  or  rental 
of  the  land  charged. 

A  decree  must  be  entered  declaring  the  real  estate  of  the 
defendants,  devised  to  Silas  Clapp  by  the  will  of  John  Clapp, 
to  be  subject  in  their  hands  to  the  support  of  the  complainant 
during  her  life,  so  long  as  she  shall  remain  unmarried ;  and  the 
case  be  sent  to  a  master  to  ascertain  the  annual  value  of  such 
support  as  was  contemplated  by  said  will,  and  in  default  of 
payment  thereof,  at  the  times  and  in  the  amounts  to  be  reported 
by  the  master,  said  estate  to  be  sold,  &c  for  the  satisfaction  of 
said  charge.1 

l  A  similar  case  was  decided  about  the  same  time  by  the  court  of  appeals  in 
Maryland,  as  appears  by  the  following  note  of  it  furnished  to  me  by  my  friend, 
Mr.  Miller,  the  reporter :  — 

"  A  testatrix  devised  a  farm  to  W.  in  fee,  and  then  after  giving  some  per* 
sonal  property  to  C.  added :  '  Item.  I  do  hereby  will  and  direct  that  the  said 
C.  ihaU  have  a  home  during  her  natural  life  on  the  farm  hereinbefore  bequeathed 
toW.'    Held: 

"  1st  That  this  devise  of  a  *  home  *  is  not  void  for  uncertainty,  nor  is  it  con- 
fined to  a  mere  room  and  shelter  in  the  house  on  the  farm,  but  extends  to  the 
board  and  maintenance  of  the  devisee  and  is  a  charge  upon  the  land  therefor. 

"  2d.  The  sum  to  be  awarded  the  devisee,  as  an  annuity  chargeable  on  the 
land,  must  bear  a  proper  relation  to  the  product  of  the  latter ;  the  standard  of 
her  right  is  the  value  of  the  home,  as  she  was  habituated  to  it  in  the  house  of  the 
testatrix. 

u  8d  In  estimating  tibia  sum,  regard  must  be  had  to  the  manner  and  mode  of 
life  of  the  devisee  up  to  the  death  of  the  testatrix,  the  relative  situation  of  the 
parties,  according  to  the  position  they  maintain  in  society,  the  condition  and 
habits  of  life  of  the  testatrix  and  the  devisee,  the  extent  of  the  estate,  the  mode 
of  living  of  the  parties,  so  far  as  expensiveness  or  economy  is  concerned,  and  the 
practice  and  habits  of  the  persons  with  whom  they  associate.  WiUett  jr  Wife  v. 
OarroU,  13  Md.  Rep.  459."— Reporter. 
12» 
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28  508J  Tenants  of  the  mortgagor  under  a  lease  executed  subsequently  to  the  mortgage,  by  prom- 
ising to  pay,  and  paying  rent,  to  the  mortgagee  under  a  forfeited  mortgage,  disentitle 
the  mortgagor  from  recovering  the  same  from  them;  they  becoming  thereby,  through 
attornment,  the  tenants  of  the  mortgagee. 

Debt  for  rent  of  a  shop  in  High  Street,  Providence,  wherein 
the  plaintiff  claimed  $150,  for  the  last  three  quarters  of  the 
year  elapsing  between  March  1, 1858  and  March  1, 1859,  under 
a  lease  parol  by  him  made  to  the  defendants. 

The  case  was  submitted  to  the  court,  under  the  general  issue, 
in  fact  and  law ;  and  it  appeared,  that  the  late  Henry  Matthew* 
.  son,  being  the  owner  of  the  leased  premises,  in  his  lifetime, 
mortgaged  them  in  fee  to  his  son,  Henry  O.  Matthewson,  and, 
upon  his  death,  they,  with  other  real  estate,  came  into  the  pos- 
session of  the  plaintiff,  whose  wife  was  one  of  said  Matthew* 
son's  heirs  at  law;  that  being  thus  in  possession,  the  plaintiff 
leased  the  shop  in  question  to  the  defendants,  by  parol,  from 
March  1,  1858  to  March  1, 1859,  at  the  rent  of  $200  for  the 
year,  payable  quarterly ;  that  after  the  death  of  his  father,  the 
son's  mortgage  having  become  due,  on  the  13th  day  of  May, 
1858,  he  sued  the  plaintiff  in  ejectment  to  recover  possession 
'  of  the  estate  of  which  the  shop  in  question  was  a  tenement,  and 

gave  notice  to  the  defendants  to  pay  their  rent  to  him  as  mort- 
gagee ;  that  the  defendants,  having  offered,  under  the  advice  of 
counsel,  to  pay  rent  to  the  plaintiff  if  he  would  give  them  a 
bond  of  indemnity  against  the  claim  of  the  mortgagee,  which 
be  did  not  do,  promised  the  mortgagee  to  pay  the  rent  to  him, 
and  did  pay  to  him  the  last  three  quarters  rent,  accruing  from 
the  first  day  of  June,  1858,  to  the  first  day  of  March,  1859, 
under  a  bond  of  indemnity  from  the  mortgagee  against  the 
claim  of  the  plaintiff,  to  recover  which  rent,  after  such  payment, 
this  action  was  brought  The  rent  of  the  quarter,  during  which 
notice  was  given  by  the  mortgagee  to  the  defendants  to  pay 
the  rent  to  him,  was  paid  by  them  to  the  plaintiff 

James  TUlinghast>  for  the  plaintiff  cited  Evans  v.  EUiot, 
9  Ad.  &  E1L  392;  Field  v.  Swan,  10  Met.  112. 


Digitized  by  VjOOQlC 


MAECH  TERM,  1869.  139 

Kimball  v.  Lockwood  &  Smith. 

B.  N.  Lapham,  with  whom  was  Wm.  H.  Potter,  cited  Morse 
v.  GaWmore,  et  aL>  Doug.  279 ;  Ketch  v.  Holly  lb.  21 ;  Birch  v. 
Wright,  1T.R,  378  ;  Pop*  v.  Briggs,  9  B.  &  C.  245 ;  Babcock 
v.  Kennedy,  1  Vt  457 ;  Stone  v.  Patterson,  19  Pick.  476 ;  Jones 
v.  C&w*,  20  Johns.  51. 

Ames,  C.  J.  It  seems  to  be  clear,  upon  principle,  and  is  well 
settled  by  authority,  that  a  mortgage  by  the  lessor  of  lands 
under  lease,  operating  as  an  assignment,  pro  tanto}  of  the 
reversion,  carries  the  rent  as  incident  to  it,  to  the  mortgagee. 
Jn  such  case,  therefore,  all  that  the  law  requires  of  the  mort- 
gagee to  entitle  him  to  rent  of  the  tenant  of  the  mortgagor,  is 
notice  to  the  tenant  to  pay  the  rent  to  him ;  such  notice  pre- 
venting any  injustice  to  the  tenant  from  double  payment. 

J£,  on  the  other,  hand,  the  lease  be  subsequent  to  the  mort- 
gage, as  the  mortgage  gives  to  the  mortgagee  no  title  to  the 
reversion  out  of  which  the  lease  was  granted,  he  cannot,  by 
mere  notice,  compel  the  tenant  to  pay  rent  to  him,  nor  does  his 
title  to  the  rent  accrue  until  he  has  obtained  possession  of  the 
mortgaged  estate.  He  is  not  the  landlord  of  the  mortgagor, 
nor,  by  virtue  of  the  relation  between  them,  entitled  to  the  rents 
and  profits  of  the  mortgaged  estate,  as  long  as  the  mortgagor 
retains  possession.  Evans  v.  Elliot,  9  Ad.  &  E1L  159;  Tlie 
Manchester  Hospital  and  Life  Lis.  Co.  v.  Wilson,  10  Met 
126. 

The  mortgage,  however,  conveys  the  title  to  possession  to 
the  mortgagee,  and,  indeed,  when,  as  in  this  case,  forfeited,  the 
whole  title  at  law ;  and,  unless  some  statute  forbid,  which  none 
here  does,  the  tenant  of  the  mortgagor  may  attorn  to  the  mort- 
gagee, and  by  thus  placing  him  in  possession  of  the  mortgaged 
premises,  entitle  him  to  the  rents  thereof.  There  is  no  disloy- 
alty to  his  landlord  in  such  attornment  by  the  tenant ;  since, 
thereby,  he  only  recognizes  a  title  which  his  landlord  has 
granted.  Jones  v.  Clark,  20  Johns.  51.  In  Evans  v.  Elliot, 
supra,  Lord  Denman  seems  to  agree  that  the  tenant's  attorn- 
ment will  create  a  privity  between  himself  and  the  mortgagee, 
or,  as  he  expresses  it,  "  is  at  least  necessary "  to  create  the 
relation  of  tenant  and  landlord  between  them;  although  he 
decides,  that  the  attornment  will  not  relate  back  to  a  notice 


Digitized  by 


Google 


140  PROVIDENCE. 


6    140 
16    6081 


6    140; 
•28    «Hl 


I    6    140 
J  25    882 


Fenner  v.  Manchester  &  others. 


before  given  by  thfe  mortgagee  to  the  tenant,  but  creates  the 
privity  and  right  to  rent  only  from  the  time  when  it  is  actually 
made.  As  attornment  is  nothing  more  than  the  consent  of  the 
tenant  to  the  grant  of  the  seignory,  or,  in  other  words,  to  be* 
come  tenant  of  the  new  lord,  (Co.  Lit.  309  a;  Butler's  note, 
372,)  and  the  tenants  in  this  case,  by  promising  to  pay,  and 
actually  paying  the  rent  to  the  mortgagee,  thus  attorned  to, 
and  became  tenants  to  him,  it  follows,  that  they  rightfully  paid 
to  him  the  subsequently  accruing  rent,  and  cannot  be  compelled 
to  pay  it  over  again  to  the  plaintiff.  Judgment  must  therefor^ 
be  rendered  for  the  defendants,  for  their  costs. 


Henry  &c  Richard  Fenner,  Executors,  t>.  Edwin  F.  Manches- 
ter &  others,  Heirs  at  law  of  Israel  G.  Manchester. 

Heirs  at  law,  in  whose  hands  the  real  assets  of  their  ancestor  are  pursued  for  his  debts, 
may  set  up  the  bar  of  the  statute  of  limitations ;  nor  is  it  any  answer  to  a  plea  of  the 
statute,  in  such  case,  that  the  creditor  was  one  of  the  administrators  of  the  estate  of  the 
ancestor,  which  was  represented  insolvent;  since  the  creditor  might  have  presented  his 
claim  to  the  commissioners  for  examination  and  allowance. 

Assumpsit  against  the  defendants,  as  the  heirs  at  law  of  the 
late  Israel  Q.  Manchester,  of  Providence,  to  recover  out  of  the 
real  assets  inherited  by  them  from  him,  the  amount  of  a  prom- 
issory note,  given  by  said  Israel,  in  his  lifetime,  to  Welcome 
Fenner,  the  testator  of  the  plaintiffs.  The  note  declared  on 
was  for  three  hundred  and  fifty  dollars,  payable  on  demand, 
with  interest,  and  was  dated  the  sixth  day  of  November,  1847. 
The  writ  was  served  by  attaching  the  real  estate  inherited  by 
the  defendants  from  said  Israel  G.  and  was  dated  the  sixth  day 
of  March,  1859. 

The  defendants  pleaded  the  statute  of  limitations  in  both 
forms,  and  the  general  issue.  The  plaintiffs  joined  in  the  gen- 
eral issue,  and  to  the  pleas  of  the  statute  replied,  in  substance* 
that  before  the  expiration  of  six  years  next  after  the  accruing 
of  their  cause  of  action,  to  wit :  on  the  3d  day  of  February, 
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1852,  the  said  Israel  died,  and  before  the  expiration  of  said  six 
years,  the  testator  of  the  plaintiffs,  together  with  one  of  the 
defendants,  was  duly  appointed  and  qualified  to  administer  his 
estate,  and  continued  to  be  such  administrator  from  the  9th  day 
of  March,  1852,  until  his  decease,  on  the  8th  day  of  November, 
1854 ;  and  that  at  the  time  of  the  death  of  their  said  testator, 
the  estate  of  said  Israel  was  not  fully  administered,  but  remained 
open  for  further  adminstration  and  settlement 

To  this  replication  the  defendants,  in  substance,  rejoined, 
that  said  Welcome  Fenner,  with  his  co-administrator  upon  the 
estate  of  said  Israel,  soon  after  their  appointment,  represented 
the  same  to  be  insolvent ;  that  commissioners  were  appointed 
and  qualified  to  receive  and  examine  the  claims  against  it,  six 
months  being  allowed  for  that  purpose ;  that  due  notice  was 
given  by  said  commissioners  to  bring  in  their  claims  against 
the  estate  of  said  Israel  on  or  before  the  23d  day  of  September! 
1852 ;  but  that  neither  the  said  Welcome  Fenner,  in  his  life- 
time, nor  the  plaintiffs,  his  executors  after  his  death,  ever  pre- 
sented their  said  claim  for  allowance. 

To  this  rejoinder  the  plaintiffs  demurred,  severally. 

Owrrey,  for  the  plaintiffs. 

L  Replication,  that  plaintiffs'  testator  was  administrator  of 
the  estate  of  defendants'  ancestor,  is  a  sufficient  answer  to  the 
plea  of  the  statute  of  limitations. 

An  administrator  cannot  sue  himself,  nor  his  co-administra- 
tor;— therefore,  the  statute  is  no  bar.  2  Wms.  Ex'rs,  810; 
Same,  902;  Steinham  v.  Saunders,  14  S.  &  R.  357 ;  Chapman 
v.  Turner,  11  Viner's  Abr.  72. 

EL  Where  the  characters  of  administrator  and  creditor  unite 
in  the  same  person,  the  rights  of  such  person  as  creditor  are  not 
affected  by  the  statute  of  limitations.    Because, 

1.  There  is,  in  such  case,  no  person  to  plead  the  statute. 

2.  There  is  no  person /or  or  against  whom  the  statute  can  run. 

3.  There  is  no  person  to  bring  suit  Vainden  v.  Bell,  3  Rand. 
448;  Knight  v.  GodboU,!  Ala.  304;  Chapman  v.  Turner,  11 
Viner's  Ab.  72. 

Ill  Defendants'  rejoinder  does  not  answer  the  plaintiffs' 
replication.    Because, 
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1st.  It  does  not  show  or  allege  a  retainer  by  plaintiffs'  testa- 
tor of  effects  of  the  administration  estate  to  pay  this  debt. 

2d.  It  does  not  show  or  allege,  that  the  disability  of  being 
administrator  was  removed,  so  that  suit  could  have  been  com- 
menced before  the  debt  was  barred  by  the  statute* 

3d.  It  does  not  traverse  the  allegation,  that  the  administration 
estate  was  unsettled  at  the  death  of  the  plaintiffs'  testator. 

IV.  As  the  plaintiffs'  testator,  had  he  lived  to  settle  up  the 
estate,  would  have  had  a  right  to  retain  assets  sufficient  to  pay 
this  note,  the  remedy  of  his  executors  against  the  same  estate 
for  the  same  debt  must  be  clear.  2  Wms.  Executors,  901; 
Vainden  v.  Belly  3  Rand.  448. 

fi.  N.  Lapham,  for  the  defendants. 

The  act  entitled,  "  An  act  for  the  distribution  of  insolvent 
estates,"  (Dig.  1844,  p.  255,)  provides  for  the  presentment  of  all 
claims  against  an  insolvent  estate  of  a  deceased  person  to  the 
commissioners  thereon,  and  the  act  in  amendment,  (Supplement 
to  Dig.  of  1844,  p.  711,)  gives  an  appeal  in  such  cases.  The 
testator,  or  his  representatives,  could  have  presented  his  claim 
for  allowance  to  the  commissioners,  which  would  have  been 
equivalent  to  the  commencement  of  an  action.  His  appoint- 
ment as  administrator  of  the  defendants'  intestate,  is  not  equiv- 
alent to  a  new  promise  by  the  latter,  nor  will  it  renew  the  claim 
against  his  estate.  Angell  on  Lim.  sects.  265-267 ;  1  Green- 
leaf's  Evid.  sect  176,  and  cases  cited,  and  see  Richmond, 
Adm'r,  Petitioner,  2  Pick.  567. 

Statutes  of  limitation  exist  quite  as  much  for  the  benefit  of 
estates  of  deceased  persons,  as  for  living  persons,  Pratt,  et  al. 
v.  Northern,  et  al.  5  Mason,  95 ;  Atwood  v.  Rhode  Island  Agri- 
cultural Bank,  2  R.  L  Rep.  196  ;  and  chapter  161,  of  the  Re- 
vised Statutes,  making  the  estates  of  decedents  liable  for  their 
debts  in  the  hands  of  heirs,  does  not  take  the  actions  against 
such  out  of  the  statute  of  limitations.  Richmond,  Adm'r,  peti- 
tioner, 2  Pick.  567 ;  Mooers  v.  White,  6  Johns.  Ch.  Rep.  360; 
2  Alabama,  660. 

Bosworth,  J.  The  replication  seeks  to  avoid  the  plea  of  the 
statute  of  limitations,  by  setting  up  a  disability  of  the  plaintiffs' 
testator  to  sue  or  prosecute  his  demand,  after  the  time  when  he 
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took  administration  on  the  festate  of  Israel  G.  Manchester.  He 
could  not  sue  himself.  Six  years  had  not  expired  from  the 
date  of  the  note,  or,  from  the  time  when  the  note  was  payable, 
to  the -time  when  Welcome  Fenner  became  the  legal  repre- 
sentative of  the  debtor.  But  although  the  administrator  might 
not  bring  a  suit  for  his  claim,  the  statute  authorizes  him  to 
present  and  prosecute  his  claim  before  the  commissioners  ;  and 
to  avoid  the  difficulty  of  prosecuting  his  claim,  which  would  be 
presented  in  the  ordinary  courts  of  common  law,  provision  is 
made,  that  if  any  creditor  entitled  to  distribution  of  the  assets 
of  an  insolvent  estate  is  dissatisfied  with  the  allowance  of  a 
claim  by  the  commissioners,  presented'  by  the  administrator  in 
his  own  behalf,  he  may  appeal  from  such  allowance,  and  liti- 
gate the  same  in  the  supreme  court  The  administrator  can 
assert  his  claim  in  this  mode,  and  is  under  no  disability,  in  the 
case  of  an  insolvent  estate.  He  may  assert  his  claim  in*  the 
same  manner  as  other  creditors.  There  being  no  disability,  we 
do  not  see  why  the  positive  provisions  of  the  statute  of  lim- 
itations should  not  be  operative,  and  applicable  to  this  case  as 
or  to  any  other,  and,  therefore,  the  demurrer  must  be  overruled. 
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Joseph  Crandall  v.  William  James  &  others. 

Trespass  is  the  proper  form  of  action  to  be  brought  against  the  trustees  of  a  school  dis- 
trict, by  one,  against  whom  they  have  illegally  assessed  and  ordered  to  be  collected,  a 
school  tax. 

Upon  the  trial  of  such  an  action,  the  decision  of  the  school  commissioner  and  a  justice  of 
the  supreme  court,  upon  appeal,  under  ch.  68,  sects.  1  and  2,  that  a  tax  has  been  ille- 
gally assessed,  is  conclusive,  both  in  law  and  fact,  upon  the  parties  to  the  appeal,  as 
to  that  question;  and  this  construction  of  the  statute  does  not  bring  it  into  conflict  with 
sect  16,  art.  1,  of  the  constitution,  which  declares,  that "  the  right  of  trial  by  jury  shall 
remain  inviolate.*' 

Trespass  against  the  defendants  as  trustees  of  school  dis- 
trict, No.  2,  in  the  town  of  Exeter,  for  unlawfully  assessing  a 
tax  upon  the  plaintiff's  property  within  said  district,  and  issuing 
to  the  district  collector  a  warrant  therefore,  upon  which  he  took 
and  sold  the  plaintiffs  cow. 

At  the  trial  of  the  case,  under  the  general  issue  at  the  May 
term,  1859,  of  the  court  of  common  pleas  for  the  county  of 
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Washington,  before  Mr.  Justice  Shearman,  with  a  jury  —  the 
plaintiff  offered  in  support  of  the  action,  the  statement  of  facts 
and  decision  of  the  commissioner  of  public  schools  —  con- 
firmed by  the  chief  justice  of  the  supreme  court,  in  an  appeal 
of  the  plaintiff,  to  the  commissioner,  from  the  action  of  the  de- 
fendant trustees  in  the  matter  of  assessing  a  tax  upon  the  plain- 
tiff's property  within  said  district,  by  which  it  appeared  and  was 
decided,  that  said  tax  was  illegally  assessed.  The  defendants 
objected  that  the  plaintiff's  remedy,  if  any,  was  in  case  and  not 
trespass,  and  offered  evidence  to  prove  that  the  statement  of 
facts  laid  by  the  commissioner  before  the  chief  justice  for  his 
decision  was  erroneous,  and  the  decision  based  thereon,  wrong. 
The  court,  however,  overruled  the  objection,  and  excluded  the 
evidence  offered;  holding,  as  to  the  latter,  that  the  decision 
upon  the  appeal  to  the  commissioner  was  conclusive  of  the 
illegality  of  the  assessment;  whereupon  a  verdict  having  beeh 
rendered  for  the  plaintiff,  the  defendants  excepted  to  the  above 
rulings  as  erroneous  in  matter  of  law,  and  brought  their  excep- 
tions to  this  court  for  decision.  * 

W.  Updike  and  Dixon  for  the  defendants. 

1st.  The  action  should  have  been  case  and  not  trespass ; 
the  injury  to  the  plaintiff  being  consequential  only  upon  the  act 
of  the  defendants. 

2d.  By  ch.  68,  sects.  1  and  2  of  the  Revised  Statutes,  it 
is  the  decision  of  a  judge  of  the  supreme  court,  upon  the 
statement  of  facts  of  the  commissioner  which  is  conclusive,  and 
not  the  statement  of  the  commissioner,  which  was  what  we 
offered  to  impeach  by  testimony. 

3d.  So  construed,  the  above  sections  are  valid ;  but  if  the 
statement  of  facts  of  the  commissioner  was  designed  to  be 
made  conclusive,  then  the  sections  are  unconstitutional  and 
void,  inasmuch  as  they  are  in  conflict  with  the  right  of  trial 
by  jury. 

K  R.  Potter  for  the  plaintiff. 

1st.  The  decision  of  the  school  commissioner,  under  chap. 
68,  §  1,  of  the  Revised  Statutes,  is  final,  unless  the  parties  re- 
quest him  to  lay.  the  case  before  one  of  the  judges.     The  power 

VOL.  III.  —  AMES.  13 
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to  decide  the  case  implies  a  final  decision,  unless  some  mode 
of  appeal  is  given  by  law. 

2d.  The  claim  of  the  defendants,  to  be  allowed  to  show  that 
the  commissioner  made  a  mistake  as  to  the  evidence  on  which 
he  gave  his  decision,  is  inadmissible.  If  a  right  is  admitted  to 
question  the  decision  of  any  legal  tribunal  on  that  ground,  them 
would  be  no  end  to  litigation. 

3d.  The  law  giving  the  commissioner  the  power  to  decide 
feuch  cases  is  not  unconstitutional,  although  it  provides  no  trial 
by  jury.  The  provision  in  the  constitution  of  the  United  States 
has  no  reference  whatever  to  cases  of  state  legislation.  By  the 
provision  of  the  Rhode  Island  constitution,  no  person  is  to  be 
deprived  of  life,  liberty,  or  property,  "  except  by  the  judgment 
of  his  peers,  or  the  law  of  the  land."   ( Art.  1,  §  10,  Rev.  Sts.  p.  19.) 

4th.  The  phrase,  law  of  the  land,  (lex  terrae,)  has  a  settled 
meaning.  It  was  adopted  into  our  constitution  from  Magna 
Charta.  In  that  it  was  intended  to  designate  the  known  and 
common  law  and  usages  of  the  people,  in  opposition  to  the  civil 
law,  which  was  attempted  to  be  introduced,  and  to  other  codes 
of  law.  It  meant  the  law  of  England.  1  Black.  Com.  67,  and 
Chitty's  note  ;  Hargrave's  Coke,  p.  11.  The  phrase  is  copied 
into  our  constitution  from  our  ancient  Bill  of  Rights.  The 
Rhode  Island  Code  of  1647  provided,  that  no  person  should  ba 
deprived  of  his  lands  or  liberties,  "  but  by  the  lawful  judgment 
of  his  peers,  or  by  some  known  law,  and  according  to  the 
letter  of  it." 

We  may  therefore  assume,  that  in  our  legislation,  the  phrase 
has  always  been  used  as  intending  that  every  case  should  be 
judged  by  known  and  general  laws,  in  opposition  to  special 
legislation,  and  perhaps  also,  in  opposition  to  an  equity  system, 
against  which  theife  was  anciently  a  strong  prejudice  in  this 
state.  See  also  1  Kent  Com.,  8th  ed.  612,  top,  and  notes; 
4  Wheaton,  580.  Even  if  this  is  not  the  meaning  of  the 
phrase,  still  it  might  be  contended  that  being  adopted  from  the 
old  common-law  times,  it  could  only  be  construed  to  extend  to 
cases,  and  classes  of  cases,  known  to  the  ancient  common  law; 
and  the  school  law  provides  for  an  entirely  new  class  of  cases. 
The  case  of  flowage  laws  and  railroad  charters  may  be  of 
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doubtful  application  here,  because  "there  the  property  is  taken 
under  pretence  of  the  right  of  eminent  domain.* 

5th.  Even  if  the  defendants  had  a  right  to  trial  by  jury,  by 
submitting  to  the  jurisdiction  without  protest,  they  are  con- 
cluded. 

6th.  -As  to  the  action.  The  taking  the  property  was  a  tres- 
pass. The  plaintiff  had  no  remedy  against  the  collector,  be- 
cause his  warrant  was,  upon  its  face,  regular,  and  was  his 
justification.  His  only  remedy  is  against  the  trustees,  or  asses? 
sors.  'They  had  jurisdiction  of  the  subject  matter;  they  had 
the  right  to  lay  the  tax;  but  they  did  not  comply  with  the 
forms  of  law.  It  is  similar  to  the  case  of  an  inferior  court 
exceeding  its  jurisdiction.  It  is  the  case  of  a  magistrate  issu- 
ing a  void  warrant ;  and  the  action  must  be  trespass.  1  Chitty's 
Pleadings,  213,  and  cases  there  cited ;  Withington  v.  Eveleth, 
7  Pick.  106.  All  persons  who  direct  or  order  the  commission 
of  a  trespass  are  principals.  See  instances  and  cases.  1  Chitty's 
Pleadings,  91. 

7th.  Even  if  the  action  is  wrong,  it  is  a  defect  apparent  upon 
the  face  of  the  declaration,  and  should  have  been  demurred  to, 
or  pleaded  in  abatement;  and  after  pleading  to  the  merits 
and  a  verdict,  and  aftpr  the  costs  of  the  suit  are  incurred,  the 
plaintiff  ought  not  to  be  nonsuited.  1  Chitty's  Pleadings,  226, 
488.  And  see  5  Mass.  558  ;  7  Mass.  237,  547 ;  13  Mass.  282 ; 
16  Mass.  213 ;  1  Pick.  109,  482. 

Ames,  C.  J.  The  first  exception  taken  in  this  case,  which 
supposes  that  the  court  below  erred,  in  holding  the  action  of 
trespass  to  be  appropriate  to  it,  cannot  be  maintained.  The 
law,  for  the  sake  of  the  remedy,  regards  those  who  under 
color  of  office  do,  or  order  to  be  done,  that  which  their  author- 
ity does  not  warrant,  as  mere  wrongdoers;  and  if  the  act 
*  be  forcible,  such  as  the  arrest  of  a  person,  or  the  taking  and 
carrying  away  of  his  property,  as  co-trespassers ;  in  which  rela- 
tion all  that  take  part  in  the  forcible  act,  either  as  advisers  or 
actors,  are  principals.  Upon  the  supposition,  therefore,  that  the 
defendants  illegally  assessed  the  school  tax,  which  under  their 
warrant  was  levied  upon  the  property  of  the  plaintiff,  trespass, 
and  not  case,  is  the   proper  form  of  action  for   his  redress. 
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Agry  v.  Young,  11  Mass?  220;  Freeman  v.  Kennedy,  15 
Pick.  44. 

The  remaining  exception,  that  the  court  below  erred  in 
holding  the  decision  of  the  commissioner  and  judge  to  be  con- 
clusive that  the  assessment  was  void,  is  equally  untenable. 
The  decision  of  the  commissioner  is  conclusive  from  the  very 
nature  and  purpose  of  his  jurisdiction.  It  was  designed,  that 
as  visitor  under  the  public  school  system,  he  should  summarily, 
cheaply  and  finally  settle  disputes  arising  in  the  great  academic 
body  created  by  the  .state,  as  the  visitors  of  similar  institutions, 
both  in  England  and  in  this  country,  are  accustomed  to  do. 
At  the  request  of  the  defendants  his  judgment,  embodying  a 
statement  of  the  facts,  was  laid  before  a  justice  of  the  supreme 
court  for  his  decision  ;  and  the  statute  especially  declares,  that 
his  decision  shall  be  final.  For  all  the  purposes  of  such  an 
enactment,  it  would  be  idle  to  make  the  decision  of  the  justice 
conclusive,  unless  the  statement  of  facts,  deduced  by  the  com- 
missioner from  the  evidence  before  him,  were  also  conclusive. 

Nor  is  this  construction  of  the  statute,  as  contended,  liable 
to  the  objection  that  it  creates  a  conflict  between  the  statute 
and  sect.  5,  art  1,  of  the  constitution,  which  declares,  that  "  the 
right  of  trial  by  jury  shall  remain  inviolate."  The  summary 
jurisdiction  of  visitors  of  academic  bodies,  nay,  summary  modes 
of  passing  upon  the  acts  of  officials  engaged  in  the  assessment 
and  collection  of  taxes,  were,  at  the  adoption  of  the  constitu- 
tion, as  well  known  in  this  state  and  in  all  other  countries  of 
the  common  law,  as  the  equity,  admiralty,  and  probate  jurisdic- 
tions ;  and  are  as  little  liable  as  those,  to  the  objection  that* 
they  infringe  the  right  of  trial  by  jury.  All  these  special  juris- 
dictions have  for  ages,  each  in  its  appropriate  sphere  and  in  its 
distinctive  method,  administered  justice  side  by  side  with  the 
common-law  courts;  and  in  so  doing,  have  never  been  sup- 
posed to  encroach  upon  the  rights  of  trial  appropriate  to  com- 
mon law  cases,  as  these  rights  have  been  understood  and  inter- 
preted. The  result  is,  that  the  court  below  correctly  held  the 
defendants  to  be  bound  by  the  proceedings  before  the  commis- 
sioner and  judge,  to  which  they  and  the  plaintiff  were  parties; 
and  that  if  after  those  proceedings  they  chose  to  go  on  and  col- 
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lcet  a  tax  thus  decided  to  be  unlawfal,  they  were  liable  as  tres- 
passefs,  with  the  right  only  to  have  the  jury  assess  the  plaintiff's 
damages.  Both  the  exceptions  brought  before  us  by  the  defend* 
ants  must  therefore  be  overruled,  and  the  court  of  common  plea* 
ordered  to  render  judgment  for  the  plaintiff  upon  the  verdict. 


Exeter  t>.  Richmond. 

A  wife  follows  the  settlement  of  her  husband,  whether  it  be  in  this  state  or  in  any  of  the 
United  States,  and  thereby  loses  her  former  settlement  in  a  town  of  this  state;  and  if 
she  afterwards  return  to  this  state,  cannot,  by  virtue  of  ch.  61,  sect.  18,  of  the  Revised 
Statutes,  be  removed  as  a  pauper,  to  the  town  of  her  former  settlement  in  this  state,  — 
that  not  being  Ihe  town  to  whieh  she  belongs,  or  in  which  she  was  last  legally  settled. 

Appeal  from  an  order  of  the  town  council  of  the  town  of 
Richmond,  ordering  the  removal  of  one  Sally  Bray  and  her 
infant  to  the  town  of  Exeter,  as  paupers  chargeable  to  said 
town. 

The  appeal  was  submitted  to  the  court  upon  the  following 
agreed  statement  of  facts :  u  It  is  admitted  that  the  lp.st  legal 
place  of  settlement  of  the  paupers,  in  this  state,  was  in  JSxeter ; 
that  Lyman  Rathbun,  the  first  husband  of  the  pauper,  Sally 
Bray,  purchased  a.  tract  of  land  in  Sterling,  Connecticut,  on 
the  26th  day  of  March,  1838,  of  the  value  of  about  $1088,  and 
held  the  same  unencumbered  for  four  years,  the  deed  being 
recorded ;  that  he  lived  thereon  for  three  years ;  was,  on  the  29tb 
day  of  March,  1841,  admitted  an  elector  of  the  state  of  Con- 
necticut in  said  town  of  Sterling,  and  as  such,  took  the  oath 
acquired  by  law ;  and  the  respondent  claims,  that  by  the  stat- 
utes of  Connecticut,  the  said  Rathbun  gained  a  settlement  in 
aaid  Sterling,  and  tt\pt  bis  widow  should  have  been  removed, 
if  at  all,  to  that  town,  and  not  to  Exeter.  It  is  further  admitted, 
that  after  the  decease  of  said  Rathbun,  his  widow,  Sally,  mar- 
ried   Bray,  an  alien,  who  had  no  legal  settlement  in  the 

United  States." 

E.  A.  Potter,  for  the  town  of  Exeter. 

13* 
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,  Chapter  51,  §  13,  of  the  Revised  Statutes,  cannot  be  intended 
to  mean,  that  a  pauper  shall  be  removed  to  the  town  in  this 
state  where  he  was  last  settled,  irrespective  of  any  later  settle- 
ment he  may  have  gained  in  another  state.    Because, — 

1st.  It  is  contrary  to  the  whole  spirit  of  the  pauper  laws. 
They  contemplate  the  pauper's  gaining  a  settlement  in  another 
state  as  well  as  in  this.  (See  cases  of  wife  and  child;  Rev. 
Stats,  ch.  49,  §  1,  pp.  1  &  2.)  And  a  settlement  here  remains 
only  until  a  new  one  is  gained,  without  reference  to  where  the 
new  one  is ;  .  and  after  gaining  a  new  one  in  this,  or  another 
state,  the  old  one  is  lost  Rev.  Stats,  ch.  49,  §  2.  In  this  case 
the  wife  followed  the  settlement  of  her  husband,  and  now 
belongs  to  Sterling  and  not  to  Exeter. 

2d.  This  case  does  not  come  within  either  of  the  provisions 
of  ch.  51,  §  13,  of  the  Rev.  Stats.  The  pauper  did  tiot  lawfully 
belong  in  Exeter,  nor  was  he  last  legally  settled  in  Exeter.  It 
is  admitted  he  was  last  legally  settled  in  Sterling. 

3d.  The  case  has  been  substantially  decided  in  W.  Green- 
wich v.  Warwick,  4  R.  I.  Reports,  136 ;  although  this  does  not 
appear  from  the  report  to  have  been  the  exact  question  there 
controverted. 

Dixon,  for  the  town  of  Richmond. 

The  pauper  was  found  in  Richmond,  and  her  last  place  of 
settlement  in  this  state,  was  Exeter.  By  the  express  direction 
of  the  13th  section  of  ch.  51,  of  the  Revised  Statutes,  she  was 
to  be  removed  to  her  last  place  of  legal  settlement  within  the 
state.  Richmond  complied  with  the  statute  by  sending  her  to 
Exeter ;  and,  if  she  had  acquired  a  settlement  in  Sterling,  Con- 
necticut, Exeter  could  have  sent  her  there. 

Ames,  C.  J.  It  is  not  questioned  that  Lyman  Rathbun,  the 
first  husband  of  Sally  Bray,  the  pauper,  became,  by  residence 
and  ownership  of  real  estate  in  Sterling,  Connecticut,  a  settled 
inhabitant  of  that  town.  As  by  the  first  #ule  of  our  canons  of 
settlement,  it  is  provided,  that  "  a  married  woman  shall  always 
follow  and  have  the  settlement  of  her  husband,  if  he  has  any 
settlement  in  this  state,  or  in  any  other  of  the  United  States" 
the  pauper  lost  her  settlement  in  Exeter,  and  gained,  in  lieu  of 
it,  a  settlement  with  her  husband  in  Sterling,  Connecticut    Rev. 
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Stats,  ch.  49,  sect  1,  Rule  1st.  The  pauper  had  thus  lost  her 
settlement  in  Exeter,  and  the  town  council  of  Richmond  had 
no  more  right  to  remove  her  thither  than  to  any  other  towd  in 
the  state. 

It  is  a  mistake  to  suppose  that  the  13th  section  of  ch.  51  of 
the  Revised  Statutes,  qualifies  this  result,  by  providing,  that  the 
pauper  may  be  removed  by  the  town  to  which  he  has  become, 
or  is  likely  to  become  chargeable,  to  the  town  to  which  "  he 
lawfully  belongs  within  this  state,  or  in  which  he  was  last 
legally  settled."  This  section,  together  with  the  sections  im- 
mediately preceding  and  following  it,  prescribe  the  proceedings 
for  the  removal  of  paupers  and  the  remedy  for  towns  aggrieved 
by  such  removal ;  and,  as  the  statute  is  necessarily  confined  in 
its  operation  to  our  own  territory,  the  right  of  removal,  under 
the  statute,  is  very  properly  limited,  by  the  language  of  the 
13th  section,  to  a  removal  to  a  town  within  this  state.  It 
must,  nevertheless,  by  the  same  language,  be  the  town  to 
which  the  pauper  "  lawfully  belongs,"  "  or,  in  which  he  was 
last  legally  settled."  As  by  the  statement  of  facts  submitted  to 
us,  it  is  apparent  that  this  was  not  the  town  of  Exeter,  but  of 
Sterling,  Connecticut,  a  decree  must  be  entered  reversing  the 
order  of  removal  of  the  town  of  Richmond,  with  an  allowance 
to  the  town'  of  Exeter  for  all  proper  costs  and  charges  conse- 
quent upon  the  order  and  its  reversal 


Stanton  Clarke  &  Wipe  v.  Mary  Ann  Burdick,  Executrix. 

A  bequest  of  money  to  a  married  woman,  charged  by  the  will  upon  lands  of  the  husband 
mortgaged  to  the  testator,  by  the  terms  of  which  bequest  the  interest  of  the  sum  is  to 
go  to  her  during  her  life,  and  the  property  to  her  children,  at  her  decease,  does  not  enti- 
tle her  to  receive  the  principal  sum;  but  the  same  should,  no  trustee  being  named  in 
the  will,  be  retained  by  the  executrix  to  enable  her  to  carry  out  the  directions  of  the 
testator. 

Assumpsit,  by  husband  and  wife,  against  an  executrix,  to 
recover  a  legacy  of  $500,  claimed  to  be  due  to  the  wife  under 
the  will  of  the  defendant's  testator. 
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Tha  case  was  submitted  to  the  court  upon  the  following 
agreed  statement  of  facta : 

"Daniel  Burdick,  by  his  will, made  May  17, 1856,  and  proved 
February  8, 1858,  provided,  — 

Fifth,  I  give  to  my  niece,  Mrs.  Maria  Antoinette  Clarke, 
wife  of  Stanton  Clarke,  the  sum  of  five  bundled  dollars ;  and  it 
is  my  will  that  this  bequest  shall  be  a  permanent  lien  upon  the 
real  estate  which  was  mortgaged  to  me  by  the  said  Stanton 
Clarke,  and  of  which  I  have  legal  possession,  so  that  the  inter* 
est  of  said  bequest  shall  go  to  my  said  niece,  during  her  life, 
and  that  the  property  thus  bequeathed  shall  go  to  her  children 
at  her  decease."  The  plaintiffs  claim  the  payment  of  the  legacy 
to  them  forthwith.  The  defendant  contends  that  she  is  only 
bound  to  pay  the  annual  interest  to  said  Maria,  and  that  the 
principal  should  not  be  paid  over  unless  under  a  decree  of  a 
court  of  equity  securing  it  to  the  purposes  of  the  wilL 

It  is  admitted  that  Daniel  Burdick  held  mortgages  on  land  ■ 
in  Westerly  from  said  Stanton   Clarke,  which  is  the  land  in- 
tended in  the  will,  but  was  not  in  possession  thereof;  and  that 
the  executrix  has  sued  those  mortgages. 

If.  F.  Dixon,  for  the  plaintiffs,  contended,  that  the  plaintiffs 
were  entitled  to  recover  the  legacy,  for  the  purpose  of  enabling 
them  to  pay,  pro  tanto,  the  mortgages  which  had  been  sued,  and 
upon  the  land  mentioned  in  which  the  legacy  had  been  charged. 

E.  &  Pottery  for  the  defendant,  insisted,  that  the  defendant 
was  bound,  as  executrix,  to  keep  possession  of  the  amount 
bequeathed,  in  order  that  she  might  pay  over  the  interest  to  the 
niece  for  life,  and  the  principal  to  the  children  of  the  niece  at 
her  death,  according  to  the  directions  of  the  wilL 

Ames,  C.  J.  The  claim  of  the  plaintiffs  to. recover  the 
amount  of  this  legacy,  that  thereby  they  might  pay  with  it, 
pro  tanto,  the  mortgages  upon  the  land  of  the  husband  upon 
which  it  is  a  lien,  would,  if  admitted,  defeat  the  whole  purpose 
of  the  testator.  His  notion  evidently  was,  that  the  mortgages 
never  would  be  paid ;  and  he  therefore  charges  upon  the  land 
mentioned  in  them,  and  which  he  declares,  though  it  seems  by 
mistake,  to  be  in  his  possession,  this  legacy,  as  "  a  permanent 
lien"  thereon.     His  evident  intent  was,  to  secure  upon  the 
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husband's  property  this  provision  for  the  wife,  his  niece,  and  for 
her  children ;  "  so,"  as  he  expresses  it,  "  that  the  interest  of  said 
beqnest  shall  go  to  my  said  niece  during  her  life,  and  that  the 
property  thus  bequeathed  shall  go  to  her  children  at  her  de- 
*  cease."  Language  cannot  be  conceived  more  expressive  of  a 
design  that  the  niece  should  receive  only  the  interest  of  the 
legacy  whilst  she  lived,  and  that  the  capital  should  be  secured 
and  paid  over  to  her  children  when  she  died.  As  no  trustee  is 
interposed  by  the  will,  this  duty  must  be  performed  by  the 
executrix ;  and  the  possession  of  the  fund  is  necessary  to  enable 
her  to  perform  it. 

Judgment  must  therefore  be  entered  for  the  defendant  for  her 
costs. 


Digitized  by  VjOOQlC 


CASES 

ARGUED  AND  DETERMINED 


411         SUPREME   COURT 


is 


•24     -^ 


J    15* 
\&    381 


COUNTY  OF  NEWPORT,  AUGUST  TERM,  1859, 
AT  NEWPORT. 


PRESENT : 

Hon.  SAMUEL  AMES,  Chirp  Justice. 
Hon.  GEORGE  A.  BRAYTON,)  jDaTICE8 
Hon.  ALFRED  BOSWORTH,    |JUSTICES- 


The  New  England  Commercial  Bank  v.  The  Stockholders 
of  the  Newport  Steam  Factory. 

Josiah  S.  Monroe  v.  The  Same. 

The  charter  of  a  manufacturing  corporation  provided,  that  "  all  executions  that  shall 
issue  against  said  corporation  shall  be  levied  on  the  property  of  said  corporation ;  and 
for  want  of  such  property,  the  stockholders  who  were  such  at  the  time  the  contract 
was  made,  or  liability  incurred,  shall  be  liable  in  their  own  persons  and  estates,  as  if  the 
contract  had  been  made  or  liability  incurred  by  them  personally.  Stockholders  shall 
be  holden  as  such,  for  all  debts  and  liabilities  incurred  up  to  the  time  of  the  sale  or  dis- 
posal of  their  stock,  and  public  notice  thereof  given  in  a  newspaper  printed  in  New- 
port." Hellf  that  a  judgment  creditor  of  the  corporation,  whose  execution  had  been 
returned  wholly  unsatisfied  for  want  of  corporate  property  whereon  to  levy  the  same, 
might  maintain,  for  the  recovery  of  his  debt,  against  the  living  stockholders  of  the  cor- 
poration liable  to  him,  an  action  at  law,  as  against  joint  contractors  for  the  same,  in  the 
nature  of  co-partners,  and  that  this,  in  such  a  contingency,  was  his  appropriate  remedy; 
the  stockholders  who  might  be  compelled  to  pay  the  debt  having,  under  another  chinse 
of  the  charter,  a  remedy  over  against  the  corporation  for  the  amount  so  paid,  and 
against  the  other  stockholders  liable  for  the  debt,  for  what  they  might  pay  over  and 
above  their  just  proportion  of  the  same. 
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Mild,  ftrrther,  that  this  liability  for  the  corporate  debt*,  upon  the  death  of  a  stockholder, 
did  not,  at  law,  survive  against  his  estate,  and  that  no  action  at  law  could  be  main- 
*  taiued  against  the  personal  representative  of  such  stockholder,  to  enforce  the  same; 
out  that  the  estate  of  a  deceased  stockholder  might  be  pursued  by  the  creditor  in 
equity,  which,  for  the  sake  of  the  remedy,  and  to  correct  the  form  of  the  contract  to 
as  to  carry  out  its  substance,  would  construe  it  to  be  several  as  well  as  joint;  that  in 
tuch  case  a  court  of  equity  would  decree  in  favor  of  the  creditor  of  the  corporation,  an 
account  of  the  personal  estate  of  a  deceased  stockholder,  and  payment  of  his  debt  out 
of  the  surplus  of  the  same,  after  the  payment  of  the  separate  debts  of  suoh  stockholder 
and  of  the  expenses  of  settling  his  estate,  without  regard  to  the  solvency  or  insolvency 
of  the  stockholders  liable,  and  without  reference  to  the  state  of  accounts  between  the 
stockholders  and  the  corporation;  leaving  the  estate  to  seek  repayment  from  the  cor- 
poration, or  contribution  from  those  liable  to  it. 

Held,  also,  that  to  a  bill  seeking  such  relief  from  the  estate  of  a  deceased  stockholder,  all 
the  living  stockholders  and  representatives  of  deceased  stockholders,  liable  to  the  debt, 
must,  as  interested  in  the  account  to  be  taken,  be  made  parties  defendant  to  the  bill; 
that  if  the  real  assets  of  the  deceased  stockholder  are  sought  to  be  charged,  his  heirs  at 
law,  In  case  of  intestacy,  and  his  devisees,  if  there  be  a  will,  must  also  be  made  par* 
ties  defendant  to  the  bill;  that,  as  two  or  more  creditors  for  whose  claims  different  sets 
of  stockholders  are  liable  cannot  unite  them  all  in  the  same  bill,  for  the  purpose  of  sep- 
arate relief  against  those  respectively  liable  to  them,  so  the  same  creditor  cannot  enforce 
in  the  same  bill,  against  the  estates  of  deceased  stockholders,  different  debts,  for  which 
all  the  estates  pursued  are  not  liable;  but  that  there  is  no  objection,  on  the  ground  of 
multifariousness,  to  a  creditor's  seeking,  in  the  same  bill,  relief  out  of  the  estates  of  two 
or  more  deceased  stockholders,  all  of  which  are  liable  to  his  debt. 

Uf  after  the  retiring  of  a  stockholder  from  the  corporation,  by  the  sale  of  his  stock,  .and 
due  public  notice  thereof,  as  required  by  the  charter,  the  creditor  gives  up  old  notes, 
upon  which  the  stockholder  was  liable,  and  takes  new  ones,  especially  if  done  for  the 
purpose  of  absolving  him  from  liability,  and  imposing  it  upon  his  successor  in  the 
stock,  this  operates  as  a  complete  release  to  him  of  the  debt,  both  at  law  and  in  equity. 

By  force  of  sect.  8,  cb.  161,  and  sect.  9,  ch.  177,  of  the  Rev.  Stats,  a  suit  in  equity  cannot 
be  maintained  against  the  executor  of  a  deceased  stockholder,  for  the  payment  of  a  cor- 
porate-debt out  of  the  personal  assets  of  the  testator,  after  the  lapse  of  three  years  from 
the  required  publication  by  the  executor  of  notice  of  his  appointment  and  qualification 
to  act  for  the  estate  in  that  capacity ;  the  policy  of  these  enactments  being,  to  enable 
the  speedy  settlement  of  the  estates  of  the  dead. 

These  were  actions  at  law  and  bills  in  equity  brought  by 
certain  creditors  of  the  Newport  Steam  Factory,  an  insolvent 
manufacturing  corporation,  for  the  purpose  of  enforcing  their 
debts  against  the  surviving,  and  the  estates  of  the  deceased, 
corporators,  under  the  personal  liability  clause  of  the  charter  of 
the  corporation,  and  were  submitted  to  the  court  together,  upon 
'written  arguments. 

It  appeared,  that  the  Newport  Steam  Factory  was  incorpo- 
rated by  the  General  Assembly,  for  the  purpose  of  manufactur- 
ing by  steam  power,  at  the  June  session,  1831 ;  its  capital, 
divided  into  sixteen  shares,  not  to  exceed  two  hundred  thousand 
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dollars ;  the  shares  liable  to  be  sold  for  the  non-payment  of  any 
assessment,  but  the  stockholders  not  to  be  personally  liable  to 
the  corporation  for  any  assessment  in  their  stock  beyond  the 
sum  of  three  thousand  dollars  on  each  share. 

The  eighth  and  ninth  sections  of  the  charter,  as  it  was  orig- 
inally granted,  were  as  follows  : 

"Sect.  8.  And  be  it  further  enacted,  that  in  all  proceedings, 
whether  in  law  or  equity,  in  which  said  corporation  shall  be  a 
party,  the  leaving  an  attested  copy  of  the  writ  or  summons,  or 
other  process,  with  the  clerk  or  agent  of  the  company  at  their 
usual  place  of  business,  shall  be  deemed  a  sufficient  service 
thereof;  and  all  executions  that  shall  be  issued  against  said 
corporation  may  be  levied  on  the  property  of  said  corporation, 
and  for  want  of  sufficient  property  of  said  corporation,  the 
stockholders,  who  were  such  at  the  time  the  debt  was  created 
or  the  contract  entered  into,  shall  be  liable  in  their  estates  and 
persons  for  the  payment  thereof  in  the  same  manner  as  if  said 
debt  had  been  incurred  or  contract  entered  into  by  such  stock- 
holder personally;  and  any  person  having  causes  of  action 
against  said  corporation,  may,  at  bis  election,  commence  his 
action  in  the  first  instance  against  the  stockholders  in  said  cor- 
poration, who  were  such  at  the  time  the  debt  was  contracted, 
contract  entered  into,  or  liability  incurred,  in  the  same  manner 
as  if  they  were  co-partners,  not  incorporated ;  and  that  each 
and  every  of  the  stockholders  in  said  corporation  shall  be  liable 
as  co-partners  therein  in  the  same  manner  and  to  the  same 
extent  as  if  they  were  corporators  in  any  unincorporated  manu- 
facturing or  commercial  company. 

"  Sect.  9.  And  be  it  further  enacted,  that  if  the  individual 
property  of  any  stockholder  or  stockholders  shall  be  sold  for  the 
payment  of  the  debt  of  the  corporation,  or,  if  any  individual 
stockholder  or  stockholders  shall  be  compelled  to  pay  such  debt, 
or  any  greater  proportion  thereof  than  such  stockholder  or  stock- 
holders' proportion  of  said  debt,  according  to  the  stbck  held  by 
him  or  them  in  the  capital  stock  of  said  corporation,  then  such 
stockholder  or  stockholders  shall  be  entitled  to  an  action,  in  his, 
her,  or  their  name  or  names,  against  said  corporation  for  the 
recovery  of  the  amount  so  paid ;  or,  tfuch  stockholder  or  stock- 
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holders  shall  have  his,  her,  or  their  action  on  the  case  against 
the  other  stockholders -for  the  amount  so  paid  over  and  above 
his,  her,  or  their  proportion  of  such  debt'9 

At  the  January  session  of  the  General  Assembly,  1840,  the 
then  stockholders  of  the  company  presented  their  petition  to  the 
assembly,  in  which,  after  reciting  that  by  the  eighth  section  of 
the  act  incorporating  them,  it  was  provided,  that  suits  for  debts 
doe  from  the  corporation  may  be,  in  the  first  instance,  com- 
menced against  the  individual  stockholders  as  though  they  had 
not  been  incorporated,  and  that  said  act  differed,  in  this  respect, 
from  other  charters  granted  by  the  assembly,  both  before  and 
since,  to  other  companies  of  manufacturers,  they  pray,  that 
inasmuch  as  said  eighth  section  may  cause  great  inconvenience 
to  the  individual  stockholders  of  the  corporation,  and  afford  no 
greater  security  to  the  public  for  the  payment  of  the  debts  due 
from  the  corporation,  said  eighth  section  may  be  repealed,  and 
the  charter  amended  by  inserting  in  place  of  the  same  the 
amendment  by  them  presented* 

The  amendment  presented,  and  whifth  was  passed  by  the 
General  Assembly,  was  as  follows :  — 

"  An  act  in  amendment  of  an  act  entitled  an  act  to  incor- 
porate the  Newport  Steam  Factory. 

u  Be  it  enacted  by  the,  General  Assembly  as  follows :  — 

"  Sect  1.  The  eighth  section  of  said  act  be,  and  the  same  is 
hereby,  repealed. 

"  Sect  2.  In  all  proceedings,  whether  in  law  or  equity,  in 
which  said  corporation  shall  be  a  party,  the  leaving  an  attested 
copy  of  the  writ  or  summons  with  the  clerk  ov  treasurer  at  his 
usual  place  of  business,  shall  be  deemed  a  sufficient  service 
thereof;  and  all  executions  that  shall  issue  against  said  corpo- 
ration shall  be  levied  on  the' property  of  said  corporation ;  and 
for  want  of  such  property,  the  stockholders  who  were  such  at 
the  time  the  contract  was  made,  or  liability  incurred,  shall  be 
liable  in  their  own  persons  and  estates,  as  if  the  contract  had 
been  made,  or  liability  inclined  by  them  personally.  Stock- 
holders shall  be  bolden  as  such  for  all  debts  and  liabilities 
incurred  up  to  the  time  of  the  sale  or  disposal  of  their  stock, 

vox*  m.— ams*  H 
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and  public  notice  thereof  given  in  a  newspaper  printed  in 
Newport" 

On  the  15th  day  of  February,  1858,  the  Newport  Steam 
Factory,  being  insolvent,  and  largely  indebted  to  the  New  Eng- 
land Commercial  Bank  of  Newport,  and  to  Josiah  S.  Munroe, 
made  an  assignment  to  Seth  W.  Macy  of  all  their  real  estate, 
for  the  equal  benefit  of  all  their  creditors,  which  trust  was 
accepted  by  Macy,  and  so  far  executed  that  he  has  realized 
about  $16,000  gross  proceeds  from  the  sale  of  the  assigned 
property,  and  has  on  hand  some  portion  of  it  unsold.  At  the 
February  term  of  the  supreme  court  for  the  county  of  Newport, 
1858,  the  New  England  Commercial  Bank  recovered  two 
judgments  against  the  Newport  Steam  Factory,  one,  for  the 
sum  of  nineteen  thousand  four  hundred  and  ninety-nine  dol- 
lars, debt  and  costs,  being  for  the  amount  of  four  promissory 
notes  made  by  the  company  to  the  bank  on  the  3d  day  of 
February,  1852,  upon  which  interest  had  been  paid  up  to  July 
1, 1857 ;  and  the  other,  for  the  sum  of  seventeen  thousand,  eight 
hundred  and  seventy-seven  dollars,  debt  and  costs,  being  for 
drafts  discounted  by  the  bank  for  the  company,  between  the  lat- 
ter parts  of  the  months  of  March  and  August,  1857.  Executions 
issued  upon  the  judgments  and  were  delivered  to  the  sheriff  of 
Newport  county,  who,  on  the  30th  day  of  July,  1858,  returned 
them  wholly  unsatisfied?  being  able  to  find  neither  goods  nor 
chattels,  nor  real  estate  of  the  company  upon  which  to  levy  the 
same. 

Another  creditor  of  the  company,  Josiah  S.  Munroe,  also 
recovered  two  judgments  against  the  company:  one,  at  the 
April  term  of  the  court  of  common  pleas  for  the  county  of 
Newport,  1858,  for  the  sum  of  $3,596.65  debt,  and  $6.66  costs, 
and  the  other,  at  the  August  term  of  the  supreme  court,  for  the 
county  of  Newport,  for  the  sum  of  $7,050.93  debts,  and  $11.35 
costs.  Upon  both  these  judgments  executions  issued,  were 
delivered  to  the  sheriff  of  the  county  of  Newport,  and  were 
returned  by  him  unsatisfied,  for  want  of  any  estate  of  the  com- 
pany to  be  found  by  him  within  his  precinct 

The  actions  at  law  and  suits  in  equity,  which  were  now  sub* 
mitted  to  the  court,  were  severally  brought,  in  the  county  of 
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Newport,  by  the  New  England  Commercial  Bank,  and  by  Josiah 
S.  Munroe,  to  enforce  tbeir  respective  judgments  against  such 
living  stockholders  of  the  Newport  Steam  Factory,  and  the  es- 
tates of  such  deceased  stockholders,  as  they  deemed  liable  under 
the  charter  of  the  company  to  pay  the  same. 

The  actions  at  law,  and  the  positions  in  which  they  stood 
before  the  court  upon  the  pleadings,  were  as  follows :  — 

First  An  action  of  the  case  by  the  New  England  Commer- 
cial Bank  against  Seth  W.  Macy,  administrator  of  Joseph 
Weaver,  late  of  Newport,  deceased,  the  declaration  in  which, 
in  substance,  counted  upon  the  above  facts,  so  far  as  applicable 
to  the  New  England  Commercial  Bank,  and  alleged,  that  the 
defendant's  intestate,  Weaver,  was  a  corporator  of,  and  share- 
holder in,  the  Newport  Steam  Factory  when  that  company's 
liability  for  a  certain  portion  of  the  plaintiff's  claim,  not  speci- 
fied, was  incurred,  and  thereby  became  liable  for,  and  in  consid- 
eration thereof  promised  to  pay  the  same ;  that  Weaver's  estate 
had  been  represented  insolvent,  and  commissioners  had  been 
appointed  to  receive  and  examine  the  claims  against  the  same ; 
that  the  claim  of  the  plaintiffs  had  been  presented  to  and  re- 
jected by  said  commissioners,  whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  plaintiffs  were 
compelled  to  pursue  their  remedy  at  the  common  law,  and 
to  commence  this  suit  against  Weaver's  administrator.  To 
this  declaration  the  defendant  had  pleaded  the  general  issue. 

Second.  A  similar  action  by  the  same  plaintiffs  against 
Samuel  Allen,  executor  of  Samuel  Allen,  late  of  Newport, 
deceased,  with  similar  averments  in  the  declaration ;  the  dec- 
laration, however,  specifying  the  claim  sought  to  be  enforced, 
as  the  four  notes  executed  by  the  Newport  Steam  Factory  on 
the  3d  day  of  February,  1852,  and  for  which  the  plaintiffs  had 
recovered  judgment  against  the  company,  for  the  sum  of 
$19/192.81  debt*  and  costs  of  suit  taxed  at  $6.20.  To  this 
action,  also,  the  defendant  had  pleaded  the  general  issue. 

Third  A  similar  action  by  Josiah  S.  Munroe  against  Seth 
W.  Macy,  administrator  of  Joseph  Weaver  with  similar  aver- 
ments in  the  declaration,  to  which  no  plea  was  filed. 

Fourth.      A  similar  action   by  the  same  plaintiff  against 
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Daniel  Tisdale,  James  F.  Simmons,  George  Bowen,  Stephen 
B.  Chase,  John  Stevens,  Benjamin  H.  Stevens,  William  CL 
Gibbs,  Edward  W.  Lawton,  and  Benjamin  Finch,  all  being 
served  in  the  action  bat  Daniel  Tisdale,  who  could  not  be 
found  by  the  sheriff,  the  declaration  alleging  them  all  to  have 
been  stockholders  of  the  Newport  Steam  Factory  at  the  time 
when  the  liability  was  incurred  by  the  company,  for  which  the 
plaintiff  had  recovered  against  it  his  larger  judgment  for 
$7,050.93  debts,  and  $11.35  costs,  with  similar  averments,  as  to 
the  return  of  the  execution  by  the  sheriff  unsatisfied,  for  want 
of  property  of  the  corporation  upon  which  to  levy  it,  the  char- 
ter liability,  and  the  promise  of  the  defendants  in  consideration 
of  it  to  pay  the  plaintiff's  debt  This  action  was  originally 
brought  in  the  court  of  common  pleas  for  the  county  of  New- 
port; and  the  defendants  having  submitted  to  judgment  in 
that  court,  brought  the  case,  by  appeal*  to  this.  The  defend- 
ants pleaded, — 

First,  in  abatement,  that  Joseph  Weaver,  when  in  life,  was 
a  stockholder  in  the  Newport  Steam  Factory,  and  so  remained 
at  the  time  of  his  decease,  in  1857;  that  in  1857,  Seth  W. 
Macy  was  appointed  and  qualified  to  administer  on  hie  es- 
tate; u  whereby,  and  by  virtue  of  the  premises,  the  defend- 
ants aver,  that  the  said  several  contracts  referred  to  in  the 
plaintiff's  declaration  as  having  been  made  with  the  Newport 
Steam  Factory  and  the  liability  there  set  forth,  was  incurred 
jointly  with  the  said  Seth  W.  Macy,'  administrator,  as  he,  by 
virtue  of  bis  office,  was  a  stockholder  of  the  said  corporation 
at  the  time  the  debt  was  contracted,- and  th§  liability  incurred 
upon  which  the  plaintiff  obtained  his  judgment;  wherefore* 
because  said  Macy,  administrator  of  said  Weaver,  is  not  named 
in  said  writ  and  declaration  together  with  the  said  defendants, 
they  pray  judgment  of  said  writ  and  declaration,  and  that  the 
same  may  abate,  &c" 

To  this  there  was  a  general  demurrer  filed  by  the  plaintiff^ 
in  which  the  defendants  joined. 

The  second  plea  to  this  action,  was,  in  abatement,  that  at 
the  time  of  the  commencement  of  the  action  the  Newport 
Steam  Factory  had  and  held  a  large  amount  of  property 
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which  was  not  exhausted,  and  which  might  have  been  levied 
upon  by  the  sheriff,  or  taken  and  applied  to  the  satisfaction  of 
the  execution  referred  to  in  the  plaintiff's  declaration,  and 
which,  by  force  of  the  act  incorporating  the  Newport  Steam 
Factory,  should  have  been  levied  upon,  taken,  or  applied  to  the 
satisfaction  of  the  plaintiff's  judgment  before  the  commence- 
ment of  this  action  against  the  defendants. 

To  this  plea,  the  plaintiff  replied, — 

First,  by  traversing  the  allegation  in  the  plea,  that  the  New- 
port Steam  Factory  had,  at  the  commencement  of  the  action, 
a  large  amount  of  property  upon  which  his  execution  might 
have  been  levied,  and  concluding  to  the  country. 

Second,  by  alleging  his  recovery  of  judgment  against  the 
company,  the  issuing  of  his  execution,  its  delivery  to  the  sheriff 
of  the  county  of  Newport,  his  inability,  after  diligent  search  and 
due  inquiry,  to  find  any  property  of  the  company  on  which  to 
levy  it,  his  demand  upon  the  .president  and  agent  and  treasurer 
of  the  company  to  show  and  set  forth  such  property  and  their 
refusal  to  do  so,  and  the  return  by  the  sheriff,  for  these  reasons 
stated  in  his  return,  of  the  execution  wholly  unsatisfied.  This 
replication  concluded  to  the  country.  • 

Third.  The  plaintiff  further  demurred,  generally,  to  this 
second  plea,  calling  it,  by  mistake,  the  third  plea. 

The  third  plea  to  this  action  was  the  general  issue,  in  which 
the  defendants  joined. 

The  fifth  action  submitted,  was  a  similar  action  by  the  same 
plaintiff  against  the  same  defendants,  with  similar  averments  in 
the  declaration,  for  the  purpose  of  enforcing  against  them  his 
claims  against  the  Newport  Steam  Factory  embraced  in  his 
lesser  judgment  against  the  company,  for  the  sum  of  $3,596.65, 
debt,  and  costs  of  suit  taxed  at  $6.60. 

In  this  action  the  pleadings  were  the  same  as  in  the  next 
preceding,  except  that  no  demurrer  was  filed  to  the  second 
plea  in  abatement. 

As  in  the  sixth  and  seventh  actions  at  law,  which  appear  to 
have  been  brought  by  the  New  England  Commercial  Bank 
against  George  Bowen  and  others,  as  stockholders  of  the  New- 
la* 
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part  Steam  Factory,  the  declarations  were  missing,  it  is  sane* 
eessary  to  derail  (the  pleadings. 

There  were  two  bills  do  equity ;  both  filed  "by  tbe  New  Eng- 
land Commercial  Sank,  to  enforce  their  claims  against  the 
company  upon  the  stockholders,  and  the  estates  of  stockholders, 
of  the  corporation.     The  first,  which  was  filed  by  tbe  bank  ea 
its  own  behalf,  and  on  that  of  all  other  unsatisfied  creditors  of 
the  Newport  Steam  Factory,  who  being  thereunto  lawfully  en- 
abled should  come  in  and  contribute  to  the  expenses  of  the  suit, 
was  filed  against  Mary  L.  Ruggles,  in  he*  own  proper  person, 
and  as  administratrix  of  the  estates  of  Nathaniel  S.  Ruggles,  and 
of  John  P.  Ruggles,  late  of  Newport,  deceased;  Seth  W.  Macy, 
administrator  of  the  estate  of  Joseph  Weaver,  late  of  Newport, 
deceased ;  Pernissa  Gyles,  executrix  of  the  last  will  and  testa- 
ment of  Charles  Gyles,  late  of  Newport,  deceased ;  Samuel 
Allen,  executor  of  the  last  will  and  testament  of  Samuel  Allen, 
late  of  IVfiddletown,  deceased ;  John  Stevens,  Benjamin  H.  Ste- 
vens, George  Bowen,  Stephen  B.  Chase,  William  C.  Gibhs, 
fend  Edward  W.  Lawton,  all  etf  Newport,  Daniel  Tisdale  of 
Keokuk  in  the  state  of  Iowa,  James  P.  Simmons,  of  Johnston, 
in  the  state  of  Rhode  Island,  a»d  the  Newport  Steam  Factory1; 
and  alleged,  that  the  Newport  Steam  Factory  was,  in  the  life- 
time of  said  Joseph  Weaver,  Samuel  Allen,  and  John  P.  Rug- 
gles, deceased,  and  aft  the  time  of  their  decease,  and  whilst  the 
said  Mary  L.  Ruggles,  as  administratrix  of  the  said  Nathaniel 
S.  Ruggles,  was  possessed  of,  or  entitled  to,  his  certain  shares 
in  the  capital  stock  of  said  company,  largely  indebted  to  the 
complainants ;  that  said  indebtment  arose  out  of  certain  loans 
and  discount?  made  by  the  complainants  to  and  for  the  New- 
port Steam  Factory,  and  for  which  the  complainants  held  four 
promissory  notes  of  tbe  company,  aU  dated  on  tbe  3d  day  of 
February,  1852,  and  payable  sixty  days  after  date ;  one,  for  the 
'sum  of  $6,800 ;  one,  for  the  sum  of  $7,000 ;  one,  for  the  sum 
of  $4,000,  and  one,  for  the  sum  of  $800,  in  all  amounting  to  the 
sum  of  $18,600,  upon  which  interest  had  been  paid  up  to  the 
1st  day  of  July,  1857 ;  that  said  moneys  were  loaned  and  dis- 
counted by  the  complainants  to  said  company  in  reliance  upon 
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the  liability  of  the  said  defendants  now  living,  and  of  the  said 
Weaver,  John  P.  Buggies,  and  Allen,  now  dead,  <fiwr  the  pay- 
ment thereof;  and  that  the  living  defendants  and  said  Weaves, 
Haggles,  and  Allen,  were  stockholders  of  said  corporation  at  the 
times  the  debts  aforesaid  were  contracted ;  that  the  said  New- 
port Steam  Pactory  was  also,  in  the  lifetime  of  said  Weaves, 
Haggles,  and  Allen,  and  whilst  said  Mary  L.  Buggies,  as  admin- 
istratrix, was  possessed  of  and  entitled  to  his  said  shares,  and 
still  is,  indebted  to  several  other  persons.  The  bill  then  goes  on 
to  state  the  obtaining  by  the  plaintiffs  of  judgment  against  the 
Newport  Steam  Factory  for  the  sum  of  $19,493.81  -debt,  and 
.$6.20  costs  of  suit ;  the  issue  of  execution  thereon,  and  the  ns- 
tnrn  of  the  execution  by  ihe  sheriff  wholly  unsatisfied  for  want 
of  property  to  be  by  him  found,  whereon  to  levy  .the  same ;  that, 
at  the  time  of  contracting  of  the  debt  for  which  said  judgment 
•was  obtained,  the  said  Mary  L.  Buggies,  as  administratrix  of 
said  Nathaniel  S.  Buggies,  and  the  said  John  P.  Buggies,  and 
ihe  said  Pernissa  Gyles,  Samuel  Allen,  deceased,  Joseph 
Weaver,  deceased,  and  the  diving  defendants  named,  were  the 
stockholders  of  said  corporation ;  that  said  Nathaniel  S.  Bug- 
gies was,  in  his  lifetime,  possessed  of  one  share  of  the  stock  of 
.said  corporation  and  of  considerable  other  property,  real  and 
personal ;  that  he  departed  this  life  in  February,  1847,  leaving 
the  said  Mary  L.  his  widow,  and  John  P.  Buggies  his  only 
child  and  heir  at  Jaw ;  and  that,  on  the  5th  day  of  April,  1847, 
ihe  said  Mary  1*.  was  appointed  administratrix  on  his  estate, 
^md  thereupon  possessed  herself  of  the  personal  estate  and 
effects  of  her  intestate  to  a  considerable  amount ;  that  by  force 
.of  the  act  incorporating  the  Newport  Steam  Factory,  a  copy 
-of  which  is  annexed  to  the  bill,  it  is  amongst  other  things  pro- 
vided, that  the  shares  of  the  capital  stock  of  said  corporation 
shall  be  deemed  to  be  the  personal  estate  of  the  respective 
.stockholders,  and  that  by  force  of  said  act  the  said  Mary  JL 
Buggies,  as  administratrix  of  said  Nathaniel  S.,  became  and  wax 
•possessed  of  and  entitled  to  his  said  share,  to  be  administered 
with  his  other  personal  estate,  and  as  such  administratrix  con- 
tinued to  be  possessed  of  and  entitled  to  said  share,  as  well  as 
in  !her  own  right,  motil  the  11th  day  *>f  .December,  1852 ;  that 


Digitized  by  VjOOQIC 


164  NEWPORT. 


N.  Eng.  Commercial  Bank  «.  Stockholders  of  Newport  Steam  Factory;  Monroe  v.  Same. 

said  Mary  L.  soon  after  the  death  of  said  Nathaniel  S.  entered 
upon  and  took  possession  of  one  third  part  of  his  real  estate  as 
tenant  in  dower,  and  hath  continued  in  possession  thereof  ever 
since  that  time  until  the  11th  day  .of  December,  1852,  receiving 
the  rents  and  profits  thereof,  and  paid  sundry  assessments 
thereon,  and  otherwise  acted  as  a  stockholder  in  said  com- 
pany, and  contracted  with  said  company  to  indemnify  her 
against  her  liability  for  the  debts  of  the  same ;  that  said  John 
P.  Buggies,  upon  and  soon  after  the  death  of  said  Nathaniel 
S.  entered  upon  and  took  possession  of  the  residue  of  his  real 
estate,  and  afterwards,  and  at  sundry  times  and  by  divers  assur- 
ances, the  same  being  deeds  of  gift,  conveyed  to  said  Mary  L. 
divers  parcels  of  said  residue  of  said  real  estate,  and  said  Mary 
L.  hath  been  ever  since  in  the  possession  of  the  same,  receiv- 
ing the  rents  and  profits  thereof;  that  said  John  P.  Buggies 
continued  in  the  possession  of  the  whole  or  greater  part  of  the 
said  lands  which  came  to  him  as  heir  of  his  said  father,  and  in 
the  receipt  of  the  renjts  and  profits  thereof,  and  was  during  his 
lifetime  and  at  his  death  seized  and  possessed  of  considerable 
other  property,  real  and  personal ;  that  said  John  P.  died  in 
March,  1852,  intestate  and  unmarried,  leaving  his  mother,  the 
said  Mary  L.  his  heir  at  law,  surviving,  and  that  said  Mary  L. 
was,  on  the  14th  day  of  June,  1852,  appointed  administratrix 
on  his  estate,  and  hath  possessed  herself  of  his  personal  estate 
to  a  considerable  amount ;  that  said  Mary  L.  soon  after  the 
death  of  said  John  P.  as  his  heir  at  law,  entered  upon  and  took 
possession  of  all  his  real  estate,  and  hath  ever  since  continued, 
and  how  is  in  possession  of  the  same,  receiving  the  rents  and 
profits  thereof;  that  said  Joseph  Weaver  was  in  his  lifetime, 
and  at  the  time  of  his  death,  seized  and  possessed  of  consider- 
able real  and  personal  estate ;  that  he  departed  this  life  on  the 
first  day  of  April,  1856,  and  that  Seth  W.  Macy  was,  on  the 
second  day  of  June,  1856,  appointed  administrator  on  his  estate, 
and  hath  possessed  himself  of  his  personal  estate  to  a  consider- 
able amount,  and  hath  entered  upon  his  real  estate  and  pos- 
sessed himself  thereof,  and  ever  since  hath  been  and  now  is  in 
possession  of  the  same,  taking  the  rents  and  profits  thereof; 
that  said  Charles  Gyles  was  in  his  lifetime  and  at  the  time 
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of  his  death  seized  and  possessed  of  considerable  real  and 
personal  estate,  and  by  his  last  will  and  testament  devised 
the  same  to  bis  wife  Pernissa  Gyles,  and  appointed  her  his 
sole  executrix;  that  said  Charles  died  on  the  10th  day  of 
May,  1849,  leaving  the  said  Pecnissa  him  surviving,  who  proved 
his  said  will,  and  took  upon  herself  the  execution  thereof,  and 
possessed  herself  of  all  or  most  of  the  personal  estate  of  her 
said  testator,  and  as  devisee  and  legatee  of  said  Charles,  has 
entered  upon  and  enjoyed  the  rents  and  profits  of  the  real 
estate  and  other  property  of  the  said  Charles,  and  continued  to 
hold  and  enjoy  the  stock  or  shares  of  the  said  Newport  Steam 
Factory,  until  the  15th  day  of  December,  1852,  when  she  sold 
the  same  to  the  said  corporation  and  required  an  indemnity 
from  the  said  company  to  protect  her  from  her  liability  for  the 
debts  of  said  company ;  that  said  Samuel  Allen  was,  in  his 
lifetime  and  at  his  decease,  seized  and  possessed  of  consider- 
able real  and  personal  property,  and  by  bis  last  will  and  teste* 
meat,  bearing  date  the  5th  day  of  September,  1853,  appointed 
the  defendant,  Samuel  Allen,  the  sole  executor  of  his  will ;  that 
he  departed  this  life  the  6th  day  of  September,  1855,  leaving 
the  said  Samuel  Allen,  defendant,  him  surviving,  who  duly 
proved  said  will,  and  took  upon  himself  the  execution  thereof 
and  by  virtue  of  the  same  possessed  himself  of  all  or  most  of 
the  personal  estate  of  his  said  testator,  and  of  his  real  estate  so 
far  as  requisite  for  the  payment  of  the  debts  of  said  Samuel ; 
that  said  Allen,  in  his  lifetime,  to  wit,  on  the  11th  day  of 
January,  1853,  sold  his  stock  is  said  company  to  Benjamin 
Finch,  and  received  from  said  Finch,  a  bond,  with  surety,  in  the 
sum  of  $40,000,  to  indemnify  his  estate  against  the  debts  of 
said  corporation,  and  paid  said  finch  for  said  indemnity  the 
swam,  of  $2*500,  in  addition  to  transferring  to  him  his  said 
stock ;  that  on  the  15th  day  of  February,  1858,  the  Newport 
Steam  Factory  assigned  to  Seth  W.  Macy,  thek  factory  estate, 
and  wkarf,  together  with  all  their  machinery,  tools,  &c.  in  trust 
for  the  benefit  of  their  creditors ;  that  the  whole  of  the  judg- 
ment debt  of  the  plaintiffs  remains  due,  and  that  the  said  New- 
port Steam  Factory  hath  not  any  property  whatever,  upon 
which  execution  nan  be  levied  for  the  satisfaction  of  the  same 
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or  any  part  thereof,  and  that  there  are  no  means  for  paying 
the  same  in  the  hands  of  said  trustee  or  otherwise.  The  bill 
then  proceeds  to  set  forth  the  amendment  to  the  charter  pro- 
cared  by  the  stockholders  at  the  January  session  of  the  General 
Assembly,  1840,  and  to  state,  that  the  plaintiffs  have  frequently 
requested  Mary  L.  Buggies,  as  administratrix  of  Nathaniel  S. 
and  John  P.  Ruggles,  and  in  her  own  behalf,  the  said  Seth  W. 
Macy,  administrator  of  said  Joseph  Weaver,  and  the  said 
Thomas  J.  Weaver,  and  the  said  Martha  Potter  and  her  hus- 
band, and  the  said  Pernissa  Gyles,  executrix  and  sole  devisee 
of  the  said  Charles  Gyles,  and  the  said  Samuel  Allen,  executor 
of  said  Samuel  Allen,  to  account  with  them,  and  the  other 
unsatisfied  creditors  of  said  corporation,  for  the  personal  estate 
of  their  respective  decedents,  and  to  apply  the  same  to  the  pay- 
ment of  their  respective,  demands,  which  they  have  refused  to 
>  do,  as  well  as  their  decedents  in  their  lifetime,  to  whom  sim- 
ilar application  was  made ;  that  said  personal  estate  of  said 
Nathaniel  S.  and  John  P.  Buggies,  of  said  Weaver,  Gyles,  and 
Allen  was  more  than  sufficient  to  pay  all  their  respective  fu- 
neral and  testamentary  expenses,  and  the  expenses  of  supporting 
their  respective  families  and  of  settling  their  respective  estates, 
of  paying  their  respective  separate  debts,  as  well  as  the  said 
debt  of  the  plaintiffs,  and  the  other  unsatisfied  debts  of  said 
corporation,  and  that  it  would  so  appear,  if  said  Mary  L.,  Seth 
W.,  Pernissa  and  Samuel  would  respectively  set  forth  an 
account  thereof,  which  they  have  respectively  refused  to  do ; 
and  the  plaintiffs  insist,  that  in  case  such  personal  estate  shall 
not  prove,  upon  such  an  account,  to  be  sufficient  to  answer  said 
debts,  that  the  deficiency  ought  to  be  made  good  out  of  the 
reed  estate  of  the  said  Nathaniel  S.  Buggies,  John  P.  Buggies, 
Joseph  Weaver,  Charles  Gyles,  and  Samuel  Allen,  respectively ; 
and  that  the  same,  or  a  sufficient  part  thereof,  ought  to  be  sold 
or  mortgaged  for  that  purpose,  but  that  the  said  Mary  L.  Bug- 
gies, Pernissa  Gyles,  Seth  W.  Macy,  the  said  Thomas  J.  Wea- 
ver, and  the  said  Martha  Potter,  and  the  said  Samuel  Allen 
refuse  to  account  for  the  rents  and  profits  of  the  real  estate  by 
them  received,  or  to  apply  the  same  towards  the  payment  of 
said  debts.     The  bill  then  prays  that  an  account  may  be  taken 


Digitized  by 


Google 


AUGUST  TERM,  1859.  167 

—  "  ■ — 

N.  Eog.  Commercial  Bank  v.  Stockholders  of  Newport  Steam  Factory;  Munroe  e.  Same. 

of  the  respective  personal  estates  of  said  Nathaniel  S.  Boggles, 
John  P.  Haggles,  Joseph  Weaver,  Charles  Gyles,  and  Samuel 
Allen,  and  of  what  part  of  the  same  has  been  disposed  of  in  the 
payment  of  funeral  expenses,  &c  of  the  separate  debts  of  the 
said  deceased,  and  what  separate  debts  of  the  deceased  remain 
unpaid ;  and  that  the  balance  of  the  respective  personal  estates 
of  said  decedents,  after  payment  of  said  expenses  and  separate 
debts,  may  be  ratably  applied  to  the  payment  of  the  debt  of 
the  plaintiffs  and  of  the  debts  of  the  other  unsatisfied  creditors 
of  said  corporation ;  and  in  case  of  such  balance  proving  insuf- 
ficient for  that  purpose,  that  an  account  may  be  taken  of  the 
rents  and  profits  of  the  real  estates  of  said  Nathaniel  S.  Bug- 
gies, Joseph  Weaver,  Charles  Gyles,  and  Samuel  Allen  respec- 
tively received  by  tbem  the  said  — ,  and  that  what  may 

appear  to  have  been  received  by  them  or  either  of  them,  or  a 
sufficient  part  thereof,  may  be  applied  in  or  towards  making 
good  the  said  deficiency;  and  in  case  the  said  several  funds 
should  prove  insufficient  for  the  payment  of  said  debts,  that  a 
sufficient  sum  of  money  may  be  raised  by  sale  or  mortgage  of 
such  real  estates  respectively ;  and  that  all  proper  parties  may 
be  decreed  to  join  in  such  sale  or  mortgage,  and  that  the  money 
to  arise  from  such  sale  or  mortgage  may  be  paid  to  the  plaintiffs 
and  to  the  other  unsatisfied  creditors  of  the  said  corporation, 
and  for  general  relief. 

To  this  bill,  the  defendants,  Macy,  Gyles,  Allen,  John  Ste- 
vens, Bowen,  Lawton,  Gibbs,  and  Simmons  put  in  their  several 
answers,  the  other  defendants  having  filed  no  answers. 

The  answer  of  Macy  alleged,  that  on  the  19th  day  of  August, 
1847,  his  intestate,  Joseph  Weaver,  became  the  owner,  by  pur- 
chase from  one  George  Hall,  of  one  share  in  the  capital  stock 
of  the  Newport  Steam  Factory ;  that  at  that  time,  the  stock- 
holders of  the  company  consisted  of  John  Stevens,  William  C. 
Gibbs,  and  George  Bowen,  each  of  whom  owned  two  shares, 
and  John  and  Benjamin  Stevens,  Samuel  Allen,  Charles  Gyles, 
the  representatives  of  Nathaniel  S.  Buggies,  George  Bowen 
and  Stephen  B.  Chase,  Edward  W.  Lawton,  Daniel  Tisdale, 
and  James  F.  Simmons,  who  owned  one  share  each,  except 
the  said  Stevenses,  who  held,  as  well  as  the  said  Bowen  and 
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Chase,  a  share  between  them,  making  in  all  fifteen  shares, 
which  comprised  the  whole  capital  stock  of  said  company; 
that  upon  the  death  of  his  intestate  and  his  appointment  as 
administrator,  be  represented  the  estate  of  bis  intestate  to  be 
insolvent,  whereupon  commissioners  were  appointed  to  receive 
and  examine  the  claims  against  the  estate ;  that  said  commis- 
sion was,  and  for  some  time  before  the  8th  day  of  September, 
1858,  when  this  bill  was  filed,  had  been  open  for  the  reception 
of  claims  against  the  estate  of  his  intestate ;  bat  that  the  plain- 
tiffs had  presented  no  claim  to  said  commissioners,  and  the 
respondent  contended  that  he  was  not  bound  to  answer  the  bill- 
He,  nevertheless,  proceeded  to  set  up  in  defence,  that  $1,500, 
part  of  the  plaintiffs'  claim,  grew  out  of  a  loan  made  by  the 
plaintiffs  to  the  Newport  Steam  Factory,  on  the  31st  day  of 
March,  1847,  and  $4,000,  another  part  of  it,  out  of  a  loan  made 
by  the  plaintiffs  to  the  corporation,  on  the  24th  day  of  June, 
1847,  before  bis  intestate  became  a  stockholder  in  said  company, 
for  which  said  portions  of  the  debt  of  the  plaintiffs,  his  intes- 
tate was  not  liable ;  that  at  the  times  when  these  portions  of 
said  debt  accrued,  George  Hall,  Edward  King,  and  J.  T.  &  P. 
H.  Rhodes  were  respectively  stockholders  of  said  corporation, 
and  that  said  Hall,  King,  and  James  T.  Rhodes,  the  surviving 
partner  of  J.  T.  &  P.  H.  Rhodes,  are  still  in  full  life ;  that  Hall 
then  owned  two  shares  of  said  stock,  King  one  share,  and  J.  T. 
&  P.  H.  Rhodes,  one  share,  and  should  have  been  made  parties 
defendant  to  the  bill ;  that  of  the  residue  of  the  debt  of  the 
plaintiffs,  $7,000,  accrued  on  the  9th  day  of  October,  1847,  and 
$6,800,  on  the  20th  day  of  January,  1848,  when  said  amounts 
were  loaned  by  the  plaintiffs  to  the  company,  when  his  intestate 
was  the  owner  of  one  share  in  the  stock  of  the  company,  but 
that  he  was  ignorant,  whether  his  intestate's  estate  in  his  hands 
was  liable  for  said  sums  or  any  portion  of  the  same,  and  sub- 
mitted the  same  to  the  court ;  that  after  the  payment  of  the 
debts  of  his  intestate  and  the  expenses  of  settling  his  estate,  the 
balance  would  be  quite  insufficient  to  pay  the  plaintiffs'  debt 
He  denied  that  he  had  ever  entered  upon  or  possessed  himself 
of  the  real  estate  of  his  intestate,  but  admitted  that  the  New- 
port Steam  Factory  had  executed  to  him  an  assignment  in  trust 
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of  their  property  for  the  benefit  of  their  creditors ;  that  he  had 
already  realized  some  (16,000,  gross  proceeds  of  the  assigned 
property  sold  by  him,  and  that  he  still  held  a  part  of  the  real 
estate  assigned  of  which  he  expected  to  make  sale  at  the  first 
favorable  opportunity. 

The  answer  of  Pernissa  Gyles  admitted  that  her  testator, 
Charles  Gyles,  was,  during  his  lifetime,  and  at  his  death  on  the 
10th  day  of  May,  1849,  the  holder  of  one  share  in  the  capital 
stock  of  the  Newport  Steam  Factory ;  that  he  made  and  pub- 
lished his  last  will  and  testament  in  the  manner  and  form  and 
to  the  effect  set  forth  in  said  bill  of  complaint ;  that  said  will 
was  admitted  to  probate,  that  she  procured  letters  testamentary 
as  executrix  thereof,  and  that  by  the  provisions  of  said  will  she 
was  made  sole  devisee  of  all  the  estate,  real  and  personal,  of 
said  Charles  Gyles,  after  payment  of  his  just  debts  and  funeral 
and  other  expenses ;  that  upon  obtaining  her  letters  testamen- 
tary, she,  on  the  21st  day  of  July,  1849,  caused  public  notice  of 
her  appointment  and  qualification  as  executrix  of  said  Charles 
Gyles  to  be  published  in  the  "  Newport  Mercury,"  a  newspaper 
printed  and  published  in  Newport,  in  conformity  with  the  stat- 
ute in  such  case  made  and  provided ;  and  thereafter  went  into 
possession  of  the  estate,  reed  and  personal,  of  said  Charles 
Gyles,  taking  the  rents  and  profits  thereof,  and  therefrom  pro- 
ceeded to  pay  the  debts  and  funeral  expenses  of  said  Charles, 
and  other  expenses  incidental  to  the  settlement  of  his  estate ; 
that  afterwards,  on  the  21st  day  of  April,  1851,  the  final  account 
of  this  defendant,  as  executrix  of  the  last  will  and  testament 
of  said  Charles,  was  duly  presented  to,  examined,  settled,  and 
ordered  to  be  recorded  by  the  court  of  probate  of  Newport ; 
that  by  the  provisions  of  said  will  she  became  entitled  to,  and 
possessed  herself  of,  all  the  remaining  estate  and  effects,  both 
real  and  personal,  of  which  the  said  Charles  Gyles  died  seized 
and  possessed,  subject  only  to  such  unsatisfied  debts  and  de- 
mands due  firom  said  Charles  as  might  be  produced  and 
demanded  from  her  as  executrix  within  three  years  from  the 
date  of  said  publication  of  notice  of  her  appointment  as  afore- 
said ;  and  that  more  than  three  years  had  elapsed  subsequent  to 
the  publication  of  said  notice  before  the  filing  of  this  bill  on  the 

vol.  m. — AMIS.  15 
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8th  day  of  September,  1858,  and  that  by  force  of  the  statute, 
and  in  equity  and  good  conscience,  said  bill  of  complaint  ought 
not  further  to  be  maintained  against  her  either  in  her  capacity 
of  executrix,  devisee,  or  in  her  own  right 

The  answer  of  Samuel  Allen,  after  admitting  the  will  of  his 
testator,  his  death  on  the  6th  day  of  September,  1855,  the 
probate  of  the  will  on  the  15th  day  of  October,  1855,  the  issue 
of  letters  testamentary  to  him  as  executor  of  said  will  and  pub- 
lic notice  thereof  given  by  him,  also  admits,  that  his  testator, 
Samuel  Allen,  was  formerly  a  stockholder  of  the  Newport 
Steam  Factory,  being  the  holder  of  one  share  in  the  capital 
stock  thereof,  but  avers,  that  on  the  10th  day  of  January,  1853, 
his  testator  sold  and  conveyed  said  share  to  Benjamin  Finch, 
which  sale  was  recognized  by  said  corporation  by  the  transfer 
of  the  same  according  to  the  forms  of  the  charter;  that  due 
notice  of  said  sale  and  transfer  was  by  his  testator  published 
for  three  weeks  in  the  "  Newport  Mercury,"  and  that  he  was  no 
longer  responsible  for  the  debts  of  said  company,  and  that  no 
action  was  commenced  by  any  creditor  of  said  corporation 
against  this  defendant  or  his  testator  until  the  filing  of  this  bill 
The  answer  then  avers  that  (1,500  of  the  claim  of  the  plaintiffs 
against  the  corporation  was  incurred  on  the  31st  day  of  March, 
1847,  and  $4,000,  also  part  of  said  claim,  was  incurred  on  the 
24th  day  of  Jane,  1847 ;  that  at  those  times,  George  Hall,  Ed- 
ward King,  and  J.  T.  &  J.  P.  Rhodes,  were  stockholders  of  said 
corporation,  and  as  such  liable  for  its  debts,  and  should  have 
been  joined  as  defendants  to  the  bill ;  and  that  if  his  testator's 
estate  is  liable  for  any  portion  of  the  debts  of  said  corporation 
it  is  liable  only  to  the  amount  of  the  par  value  of  the  share  held 
by  him  at  the  time  when  said  debts  were  contracted,  to  wit :  to 
the  amount  of  (3,000. 

The  answer  of  Edward  W.  Lawton  admits  that  he  is,  and  has 
for  a  long  time  been,  a  stockholder  in  the  Newport  Steam  Fac- 
tory, as  alleged  in  the  bill,  but  avers  that  $800,  part  of  the  plain- 
tiffs' demand,  was  incurred  on  the  31st  day  of  March,  1847,  and 
$4,000,  another  part  of  the  same,  was  incurred  on  the  24th  day 
of  June,  1847,  when  George  Hall,  J.  T.  &  J.  P.  Rhodes,  and 
Edward  King,  were  stockholders  of  the  corporation,  and  when 
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Charles  Gyles,  Joseph  Weaver,  and  James  F.  Simmons,  were 
not  stockholders,  and  claims  that,  so  far  as  this  portion  of  the 
plaintiffs'  claim  is  concerned,  the  bill  is  defective  in  not  joining 
Hall,  James  T.  Rhodes,  as  surviving  partner  of  the  firm  of  J.  T. 
&  J.  P.  Rhodes,  and  King  as  defendants,  and  aUo  defective  for 
misjoining  the  representatives  of  Gyles  and  Weaver,  and 
James  F.  Simmons  as  defendants ;  that  as  to  $7,000,  part  of 
the  balance  of  the  plaintiffs'  claim,  the  same  was  incurred  on 
the  9th  day  of  October,  1847,  and  that  the  remaining  part  of 
said  claim,  exclusive  of  interest,  was  incurred  on  the  28th  day 
of  January,  1848,  when  Samuel  Allen,  J.  &  B.  H.  Stevens, 
Charles  Gyles,  George  Bowen  &  Co.,  a  firm  consisting  of 
George  Bowen  and  Stephen  B.  Chase,  Nathaniel  S.  Ruggles, 
John  Stevens,  George  Bowen,  William  C.  Gibbs,  Edward  W. 
Lawton,  James  F.  Simmons,  Joseph  Weaver,  and  Daniel  Tis- 
dale,  were  sole  stockholders  of  said  corporation ;  and  that  the 
bill  is  defective  in  misjoining  causes  of  action  as  well  as  par- 
ties ;  that  if  the  defendant  is  at  all  liable  for  the  debts  of  the 
corporation  he  is  not  liable  for  a  greater  sum  than  the  par 
value  of  the  share  of  stock  held  by  him  in  the  capftal  stock  of 
said  corporation,  to  wit:  for  the  sum  of  $3,000 ;  and  at  all  events 
is  not  liable  as  a  joint  contractor  for  all  said  debts,  but  only  for 
such  proportion  of  them  as  bis  proportion  of  the  capital  stock, 
to  wit :  one  share  out  of  fifteen  shares,  bears  to  the  whole  cap- 
ital stock  of  the  corporation ;  that  the  Newport  Steam  Factory 
is  indebted,  in  a  large  sum  of  money,  to  the  defendant  for 
•  advances,  and  that  the  amount  of  his  said  advances  should  be 
deducted  from  the  proportion  of  the  liabilities  which  he  should 
be  decreed  to  pay. 

The  joint  and  several  answer  of  John  Stevens  and  George 
Bowen,  admits  that  they  were,  and  for  a  long  time  have  been, 
stockholders  in  the  Newport  Steam  Factory  as  alleged  in  the 
bill,  and  that  said  corporation  is  indebted  to  the  plaintiffs  as  is 
in  said  bill  alleged.  In  other  respects,  this  answer  sets  up  the 
satne  defences,  of  nonjoinder  of  parties  and  misjoinder  both  of 
parties  and  causes  of  action,  as  the  answer  next  preceding;  and 
claiming  the  same  restrictions  of  liability,  also  sets  up  large 
advances  made  by  the  respondents   to  the  corporation,  and 
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insists,  that  the  amount  thereof  should  be  deducted  from  such 
proportion  of  the  debts  as  they  should  be  decreed  to  pay. 

The  answer  of  WilKam  C.  Gibbs^  admits  that  he  was  a 
stockholder  in  the  Newport  Steam  Factory,  and  the  indebt- 
ment  of  the  corporation  to  the  plaintiffs  as  alleged  in  the  bill* 
and  sets  up  the  same  nonjoinder  of  parties,  and  misjoinder  of 
parties  and  causes  of  action,  as  the  answer  of  Edward  W.  Law- 
ton  ;  and  claims  the  same  limitation  of  liability  for  the  debts  of 
the  corporation,  but  makes  no  claim  for  deduction  for  ad- 
vances. 

The  answer  of  James  F.  Simmons  admits,  upon  information 
and  belief,  the  stock holdership  of  Nathaniel  S.  Haggles,  Joseph 
Weaver,  Charles  Gyles,  and  Samuel  Allen,  in  the  Newport 
Steam  Factory,  as  stated  in  the  bill ;  their  deaths,  and  the 
other  facts  stated  in  the  bill  as  to  the  disposition  of  their 
estates  and  possession  of  the  same  by  Mary  L.  Ruggles,  Seth 
W.  Macy,  Pernissa  Gyles,  and  Samuel  Allen,  their  respective 
personal  representatives.  Professing  the  respondent's  ignorance 
of  the  amount  of  the  debt  due  fironi  the  Newport  Steam  Factory 
to  the  plaintiffs,  it  avers,  upon  information  and  belief,  the  same 
nonjoinder  of  Hall,  James  T.  Rhodes,  and  Edward  King,  as 
parties  defendant,  as  to  $4,800,  part  of  the  plaintiffs'  claim,  as 
the  answer  of  Edward  W.  Lawton,  and  the  misjoinder  of  the 
respondent  and  of  the  representative  of  Weaver;  that  when 
the  remainder  of  the  debt  of  the  plaintiffs  was  contracted, 
the  said  Samuel  Allen,  now  deceased,  until  on  or  about  the 
10th  day  of  January,  1858,  and  from  and  after  that  time  Ben- 
jamin Finch,  in  his  stead,  by  purchase  thereof,  owned  one 
share;  that  the  said  Charles  Gyles,  until  his  decease,  on  or 
about  the  10th  day  of  April,  1849,  and  after  his  decease,  the 
said  Pernissa  Gyles,  as  his  personal  representative  or  exec- 
utrix and  sole  devisee,  owned  one  share  of  the  stock  of  said 
corporation  with  Joseph  Weaver,  until  his  decease  on  or  about 
the  1st  day  of  April,  1856,  when  he  was  succeeded  in  bis  in- 
terest in  said  share  by  Seth  W.  Macy,  his  personal  represen- 
tative, but  in  what  proportions  the  respondent  is  wholly 
ignorant ;  that  with  these,  said  John  and  B.  H.  Stevens,  said 
firm  of  George  Bowen  &  Co.  the  said  Mary  L.  Ruggles,  either 
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as  administratrix  of  said  Nathaniel  S.  or  in  her  own  right,  said 
John  Stevens,  George  Bowen,  William  C.  Gibbs,  Edward  W. 
Lawton,  Joseph  Weaver,  since  deceased,  and  this  defendant, 
were  the  sole  stockholders  of  said  corporation ;  that,  though  after 
the  decease  of  said  Nathaniel  S.  Haggles  and  Charles  Gyles, 
their  personal  representatives,  the  said  Mary  L.  and  Pernissa, 
attempted  to  make  sale  of  their  respective  shares  of  stock  to 
said  corporation,  the  attempted  sale  was  invalid,  illegal,  and 
void,  because,  1st:  the  said  corporation  had  no  power  to  pur- 
chase its  own  stock  ;  2d :  because  the  meeting  of  said  corpora- 
tion, at  which  said  pretended  sale  and  purchase  were  attempted 
to  be  made,  was  not  legally  and  properly  notified  and  called, 
inasmuch  as  no  legal  notice  of  the  call  thereof  was  given  to 
all  the  members  and  stockholders  of  said  corporation ;  and  3d : 
because  a  sufficient  number  and  quorum  of  said  stockholders 
was  not  present  at  said  meeting  to  transact  such  business  as 
the  purchase  of  its  own  stock ;  and  the  answer  sets  up  the  mis- 
joinder thereby  caused  of  the  causes  of  action  embraced  in  the 
bill.  The  answer  admits  the  judgment  of  the  plaintiffs,  the  issue 
of  execution  thereon,  and  the  return  thereof  by  the  sheriff,  and 
the  charter  of  the  Newport  Steam  Factory  and  amendment  there- 
of as  alleged  in  the  bill,  and  claims  that  the  number  of  shares  of 
the  capital  stock  of  the  corporation  was  fifteen,  of  the  par  value 
of  $3,000  each  ;  and  setting  out  the  shareholders  of  the  corpo- 
ration at  the  times  when  the  respective  portions  of  the  plaintiffs' 
debt  was  incurred,  and  the  number  of  shares  held  by  each,  in- 
sists, that  the  stockholders  who  were  such  when  the  respective 
portions  of  the  plaintiffs'  debt  was  incurred,  are  not  jointly  lia- 
ble therefor,  but  severally  liable  for  the  same,  and  only  in  the 
proportion  which  the  share  or  shares  of  each  stockholder  bears 
to  the  whole  capital  stock  of  the  corporation,  and  not  to  exceed 
the  value  of  the  share  or  shares  held  by  each  ;  that  the  respon- 
dent is  not  liable  for  the  said  portions  of  the  plaintiffs'  debt 
incurred  on  ox  about  the  31st  day  of  March,  1847,  and  the  24th 
day  of  June,  1847,  before  he  became  a  stockholder  of  said  cor- 
poration, but  only  for  the  balance  thereof,  and  in  the  proportion 
and  with  the  restriction  ^foresaid;  that  he  has  advanced  to 
said  corporation  the  sum  of  (750,  and  his  note  for  $250,  now 
15* 
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outstanding,  and  be  claims  to  deduct  the  same,  with  interest  on 
the  said  sum  of  (760,  from  any  liability  which  he  may  be  render 
for  the  debts  of  said  corporation  ;   that  he  has  been  informed 

and  believes  that  the  Newport  Steam  Factory  on  the day 

of ,  1858,  conveyed  to  Seth  W.  Macy,  real  and  personal 

estate  of  the  value  of  $16,000,  in  trust,  to  be  by  him  reduced 
to  money  and  appropriated  to  the  payment  of  the  corporate 
debts ;  that  the  assignees  of  Philip  Allen  &  Sons  have  declared 
a  dividend  out  of  the  estate  in  their  hands,  and  are  ready  to 
pay  a  dividend  on  the  claims  held  by  the  complainants  and 
set  forth  in  the  schedule  thereof  annexed  to  said  bill,  as  the 
drafts  of  G.  Bowen,  agent,  accepted  by  Philip  Allen  &  Sons, 
and  that  said  assignees,  as  the  respondent  has  been  informed 
and  believes,  will  in  April,  1859,  declare  and  be  ready  to  pay 
a  further  dividend  upon  said  claims  of  the  plaintiffs  of  from 
seven  to  ten  per  cent;  that  the  residue  of  said  claims  set 
forth  in  said  schedule  arises  out  of  discounts  made  by  the 
plaintiffs  for  said  corporation  of  the  drafts  of  G.  Bowen,  agent, 
on  Aaron  L.  Lippincott,  a  part  of  which  the  respondent  is. 
informed  and  believes  to  be  collectable;  and  the  respondent 
insists,  that  the  plaintiffs  ought  first,  and  before  having  any 
decree  against  him  in  this  cause,  to  collect  whatever  is  collect- 
able from  the  acceptors  of  said  last-mentioned  drafts,  and  from 
the  said  assignees  of  Philip  Allen  &  Sons,  and  from  the  said 
Seth  W.  Macy,  assignee  of  said  corporation. 

To  these  answers  the  plaintiffs  filed  the  general  replication. 

The  other  bill  in  equity  was  filed  by  the  New  England  Com- 
mercial Bank  of  Newport,  for  themselves,  and  in  behalf  of  all 
other  unsatisfied  creditors  for  the  time  being  of  the  Newport 
Steam  Factory,  against  Seth  W.  Macy,  administrator  of  Joseph 
Weaver,  Benjamin  Finch,  John  Stevens,  Benjamin  H.  Stevens, 
George  Bowen,  Stephen  B.  Chase,  William  C,  Gibbs,  Edward 
W.  Lawton,  Daniel  Tisdale,  James  F.  Simmons,  and  the  New- 
port Steam  Factory,  averring,  that  the  said  defendants,  and  the 
said  Weaver  in  his  lifetime,  were  stockholders  in  the  Newport 
Steam  Factory,  and  were  all  holders  of  one  share,  each,  in  the 
stock  of  said  company,  except  Gibbs,  Bowen,  and  Stevens,  who 
were  the  holders  of  two  shares  of  said  stocky  each ;  the  share 
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belonging  to  Stephen  B.  Chase  standing  in  the  name  of  George 
Bowen  &  Co.  The  bill  then  sets  forth  the  charter  and  amend- 
ment to  the  charter  of  the  company,  by  reference  to  them,  as 
annexed,  and  states  that  in  the  years  1857  and  1858,  the  com- 
pany became  indebted  to  the  plaintiffs  for  certain  earns  of 
money  loaned  to,  and  discounted  for  the  company,  specifying 
the  sums  by  reference  to  a  schedule  annexed ;  and  that  the  com- 
pany having  failed  to  pay  the  same,  the  plaintifls,  on  the  15th 
day  of  April,  1858,  recovered  against  the  company  therefor  a 
judgment  of  the  supreme  court  for  the  county  of  Newport,  in 
the  sum  of  $17,870.14  debt,  and  costs  of  suit  taxed  at  $7.40, 
for  which,  on  the  29th  day  of  July,  1858,  execution  issued,  and 
was  delivered  to  the  sheriff  of  the  county  of  Newport,  who, 
after  diligent  search  and  inquiry  for  property  of  the  company 
upon  which  to  levy  the  same,  and  after  being  informed  by  the 
president  and  treasurer  of  the  company  that  there  was  no  such 
property,  on  the  30th  day  of  July,  1858,  returned  said  execu- 
tion, for  want  of  such  property  to  be  by  him  found,  wholly 
unsatisfied ;  that,  on  the  15th  day  of  February,  1858,  said  cor- 
poration assigned  all  its  real  estate  for  the  equal  benefit  of  all 
its  creditors  ;  that  the  judgment  of  the  plaintiffs  has  not  been 
satisfied  in  any  part,  and  that  the  corporation  is  wholly  insol- 
vent The  bill  then  proceeds  to  state,  that  Weaver  died  on 
the  1st  day  of  April,  1856,  intestate ;  that  on  the  2d  day  of 
June,  1856,  M acy  was  appointed  administrator  of  his  estate ; 
that  the  plaintiffs  have  frequently  demanded  payment  of  their 
debt  from  said  corporation,  from  said  stockholders,  from  Wea- 
ver, in  his  lifetime,  and  from  Macy,  bis  administrator,  since 
his  death,  who  have  neglected  and  refused  to  pay  the  same  or 
any  part  thereof;  and  prays,  that  Macy  may  be  directed  to  pay 
from  the  proceeds  of  the  estate  of  Weaver,  if  sufficient,  the 
amount  of  their  said  judgment,  with  interest  and  costs,  and 
that  the  other  defendants  be  directed  to  pay  any  deficiency  in 
the  payment  by  Macy,  and  for  further  relief. 

To  this  bill  Seth  W.  Macy  filed  his  answer,  alleging  therein 
that  he  had  represented  the  estate  of  his  intestate  to  be  insol- 
vent, the  appointment  and  qualification  of  commissioners  to 
receive  and  examine  claims  against  the  same,  and  their  ap- 
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pointment  of  times  for  such  receipt  and  examinations  as  in  his 
answer  to  the  other  bill  mK  the  pendency  of  said  commission  at 
the  time  of  filing  the  bill ;  and  that  the  plaintiffs  had  presented 
no  claim  against  said  estate  to  said  commissioners,  so  that  he 
could  object  to  the  same,  and  that  he  had  not  consented  to 
have  the  same  settled  by  a  court  of  law ;  that  Nathaniel  S. 
Ruggles  and  Charles  Gyles  were  in  their  lifetime  shareholders 
in  the  stock  of  said  Newport  Steam  Factory,  and  that,  upon 
their  decease,  their  said  shares  became  and  were  the  property  of 
their  respective  personal  representatives,  Mary  L.  Ruggles, 
administratrix  of  said  Nathaniel  S.  and  Pernissa  Gyles,  execu- 
tm^i^Lsaid  Charles ;  that  said  corporation,  without  the  consent 
of  this  defendant's  intestate,  undertook  to  purchase  from  said 
Mary  L.  as  such  administratrix,  and  of  the  said  Pernissa,  aa 
such  executrix,  the  respective  shares  of  their  decedents,  but  that 
said  pretended  purchase  was  not  made  at  any  duly  notified 
meeting  of  the  stockholders  of  said  corporation,  or  at  any 
meeting  at  which  the  defendant's  intestate  was  present ;  that 
without  the  share  of  said  Mary  L.  Ruggles  being  represented 
in  said  meeting  there  was  no  quorum  of  the  members  of  said 
corporation  present,  competent  to  transact  any  such  business, 
and  that  inasmuch  as  the  said  Mary  L.  could  not  vote  upon 
the  question  of  such  purchase  from  herself,  her  share  could 
not  be  considered  as  making  up  any  part  of  a  quorum  for  the 
transaction  of  such  sale  and  purchase ;  that,  in  addition,  said 
corporation  had  no  power  or  authority  to  purchase  any  part  of 
the  capital  stock  of  said  corporation ;  and  that  inasmuch  as 
said  Pernissa  Gyles  as  executrix  and  sole  legatee  of  said 
Charles,  and  said  Mary  L.  Ruggles,  as  administratrix  and 
widow  who  received  in  her  own  right  large  personal  estates 
from  said  Nathaniel  S.  are  liable  to  contribute  equally  with 
this  respondent  from  the  estate  of  his  intestate,  they  ought  to 
have  been  made  parties  defendant  with  him  to  said  bill ;  that 
having  no  personal  knowledge  of  the  fact,  the  respondent  has 
been  informed  and  believes  that  the  corporation  did  execute  to 
the  complainants  the  negotiable  paper,  and  the  complainants 
did  obtain  judgment  for  the  amount  thereof,  as  set  forth  in  the 
bill,  and  that  he  admits  that  his  intestate  owned  one  share,  or 
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fifteenth  part  of  the  capital  stock  of  said  corporation  ;  bat  that 
the  estate  of  bis  intestate  is  only  liable  to  such  proportion  of 
the  corporate  debts  as  said  one  share  bears  to  the  whole  capital 
stock  of  the  corporation ;  and  that  for  such  proportion  of  said 
indebtment,  the  estate  of  bis  intestate  is  only  liable  after  de- 
ducting the  other  debts  due  from  his  intestate  and  the  expenses 
incidental  to  the  settlement  of  bis  estate. 

The  answer  of  Benjamin  Finch  alleges  the  same  facts  to  im- 
peach the  validity  of  the  sales  by  Mary  L.  Ruggles  and  Pernissa 
Gyles  of  their  respective  shares  in  the  stock  of  the  corporation 
to  the  corporation,  and  insists,  that  they  should  have  been  made 
parties  defendant  to  the  bill,  and  that  the  complainants  should 
be  decreed  to  make  them  parties,  or  that  all  the  defendants 
should  be  decreed  to  be  liable  only  for  thirteen  fifteenths  oi 
the  complainants'  said  debt ;  that  the  Newport  Steam  Factory 
was  indebted  to  the  complainants,  and  that  the  complainants 
did  obtain  judgment  against  said  Newport  Steam  Factory  as  set 
forth  in  said  bill,  that  execution  was  issued  thereon  and  return 
thereof  made,  as  in  said  bill  alleged ;  but  that  the  said  persons 
named  as  defendants,  who  are  or  were  stockholders  of  said  cor- 
poration, are  not  jointly  liable  for  the  debts  of  said  corpora- 
tion, but  are  severally  liable  only  for  such  proportion  of  said 
debts  as  the  share  or  shares  by  them  respectively  held  bear  to 
the  whole  capital  stock  of  said  corporation,  after  deducting 
from  snch  proportion  the  amount  in  which  the  corporation 
shall  be  indebted  to  the  stockholders,  and  adding  thereto  the 
amount  in  which  they  may  be  indebted  to  said  corporation ; 
that  said  corporation  has  assigned  to  Seth  W.  Macy,  in  trust, 
to  be  sold  and  appropriated  to  the  payment  of  the  corporate 
debts,  real  and  personal  property  of  the  value  of  $16,000; 
that  the  assignees  of  Philip  Allen  &  Sons  are  ready  to  pay 
a  dividend  on  the  debts  due  by  said  Philip  Allen  &  Sons  to 
said  corporation,  and  that  some  part  of  the  amount  due  by 
draft  from  Aaron  Lippincott  to  said  corporation  is  collectable ; 
and  that  the  complainants  ought  first  to  resort  to  these  sources 
of  payment,  before  asking  a  decree  against  this  respondent. 

The  answer  of  James  F.  Simmons  to  this  bill  was  in  the  same 
words  as  his  answer  to  the  bill  against  Samuel  Allen  and  others. 
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The  other  defendants  filed  no  answers,  and  no  replication  ap- 
peared to  have  been  put  in. 

Accompanying  the  bills,  was  a  paper  headed  "  Statement  of 
facts  in  the  matters  of  the  bills  in  equity  of  the  New  England 
Commercial  Bank  against  Seth  W.  Macy,  administrator,  Ben- 
jamin Finch  et  al.,"  but  which  was  without  signature.  In  this 
it  was  stated,  that  on  the  1st  day  of  January,  1847,  William 
C.  Gibbs,  John  and  Benjamin  H.  Stevens,  George  Hall,  and  Ed- 
ward King  held  two  shares  each,  in  the  capital  stock  of  the 
Newport  Steam  Factory,  and  that  George  Bowen,  Samuel 
Allen,  George  Bowen  &  Co.,  J.  &  P.  Rhodes,  Nathaniel  S.  Rug- 
gles,  Daniel  Tisdale,  and  Edward  W.  Lawton  held  one  share 
each,  in  said  capital  stock  ;  that  the  whole  of  said  capital  stock 
was  divided  into  fifteen  shares  of  the  par  value  of  $3,000  each, 
all  of  which  had  been  paid  in ;  that  in  addition  to  this,  on  the  23d 
day  of  April,  1850,  an  assessment  of  $1,000  on  each  share  was 
made,  all  of  which  was  paid  in,  with  the  exception  of  ,a  balance 
of  $250,  and  that  a  further  assessment  of  $500  per  share  was 
laid  in  1852,  which  was  paid  upon  the  shares  of  said  stock 
standing  in  the  names  of  Samuel  Allen,  Joseph  Weaver,  George 
Bowen  &  Co.,  George  Bowen,  and  Edward  W.  Lawton ;  that  the 
indebtment  of  said  corporation  to  the  New  England  Commer- 
cial Bank,  accruing  before  the day  of 185-,  accrued 

in  the  manner  and  at  the  times  set  forth  in  the  answer  of 
George  Bowen  ;  that  when  said  indebtment  accrued,  George 
Bowen,  the  treasurer  of  the  Newport  Steam  Factory,  was 
the  president  of  said  bank,  and  that  Josiah  S.  Munroe  and 
Samuel  Allen,  directors  in  said  bank,  knew  of  the  transfers 
of  the  shares  in  the  Newport  Steam  Factory  at  the  times  said 
transfers  were  made;  that  all  of  the  meetings  of  said  New- 
port  Steam  Factory  were  called  by  notifying,  personally,  the 
stockholders,  of  the  time  and  place  of  meeting ;  if  any  of  the 
stockholders  who  resided  in  town  were  out  of  health,  or  were 
residing  out  of  town,  when  it  was  supposed  to  be  impracticable 
for  them  to  attend  the  meetings  of  the  stockholders,  they  were 
not  notified  ;  that  Joseph  Weaver,  being  in  ill  health,  and  Dan- 
iel Tisdale,  being  out  of  town,  were  not  notified  of  the  special 
meeting  at  which  the  sales  of  the  shares  of  Ruggles  and  Gyles 
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to  the  corporation  were  made,  nor  were  they  present  at  that 
•meeting ;  that  the  corporation  is  largely  indebted  to  Benjamin 
Finch,  George  Bo  wen,  and  Edward  W.  Lawton,  and  that 
John  Stevens  has  conveyed  the  property  in  trust  for  the  pay- 
ment of  the  debts  due  from  said  corporation,  as  is  set  forth  in 
his  answer ;  and  Seth  W.  Macy  has  property  in  his  hands,  which 
he  holds  in  trust  to  pay  the  debts  of  said  corporation,  as  is  set 
forth  in  his  answer  ;  that  on  the  19th  day  of  August,  1847, 
George  Hall  sold  one  share  of  his  stock  in  said  corporation 
to  Charles  Gyles,  and,  on  the  same  day,  sold  his  remain- 
ing share  to  Joseph  Weaver ;  that  Samuel  Allen,  on  the  10th 
day  of  January,  1853,  sold  his  share  in  said  capital  stock  to 
Benjamin  Finch ;  that,  on  the  31st  day  of  July,  1847,  Edward 
King  sold  one  of  his  shares  in  said  capital  stock  to  George 
Bowen,  and,  on  the  same  day,  sold  his  other  share  to  John 
Stevens ;  that  on  the  6th  day  of  August,  1847,  James  T.  and 
Peleg  Rhodes,  conveyed  their  share  in  said  capital  stock  to 
James  F.  Simmons ;  that  Nathaniel  S.  Ruggles  died  on  the 

day  of 1846,  and  Mary  L.  Ruggles,  his  widow,  was 

duly  appointed  to  administer  his  estate,  and  on  the day 

of 184-  was  qualified  according  to  law  to  act  in  said 

capacity,  and  then  gave  notice  of  her  said  appointment;  that 

Charles  Gyles  died  on  the  day  of  184-,  leaving  a 

last  will  and  testament,  a  copy  of  which  is  hereunto  annexed, 
which  was  duly  admitted  to  probate,  and  letters  testamentary 

were  issued  thereon  to  Pernissa  Gyles  on  the day  of 

18 — ,  who  then  gave  notice  of  her  said  appointment;  that 
Joseph  Weaver  died  at  the  time,  and  such  proceedings  were 
bad  in  settling  his  estate,  as  is  set  forth  in  the  answer  of  Seth 
W.  Macy  ;  that  Mary  L.  Ruggles  and  Pernissa  Gyles  made 
sale  of  the  respective  shares  of  their  intestate  and  testator 
in  said  capital  stock,  if  the  following  facts  constitute  a  sale. 
Mary  L.  Ruggles  was  appointed  and  qualified  as  the  admin- 
istratrix of  Nathaniel  S.  Ruggles,  and  on  the  9th  day  of  Decem- 
ber, 1852,  she,  with  Pernissa  Gyles,  the  executrix  of  the  last 
will  and  testament  of  Charles  Gyles,  proposed  to  sell  the  stock 
of  their  intestate  and  testator  to  said  corporation  ;  that  Wil- 
liam C.  Gibbs,  John  Stevens,  Samuel  Allen,  George  Bowen, 
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Edward  W.  Lawton,  and  George  A.  Richmond,  representing 
Mrs.  Ruggles,  were  present  at  the  meeting.  They  knew  the 
object  of  the  meeting,  but  none  of  the  other  stockholders  had 
notice  of,  or  knew  of  the  meeting,  with  the  exception  of  James 
F.  Simmons,  who  knew  of  it,  but  was  not  present.  Neither 
Mrs.  Ruggles,  nor  Mrs.  Gyles  had  any  authority  from  the  court 
of  probate  to  make  sale  of  the  stock ;  and  the  corporation  at 
this  meeting  voted  to  purchase  it,  and  conveyances  were  made 
by  the  parties  to  the  corporation  of  the  stock,  which  may  be 
referred  to  in  connection  herewith.  Mrs.  Ruggles  and  Mrs. 
Gyles  each  paid  to  the  treasurer  of  the  corporation  a  sum  of 
money,  at  the  time  they  conveyed  their  shares. 

The  unsigned  paper  containing  the  above  statement  of  facts 
is  in  the  handwriting  of  one  of  the  counsel  for  the  defendants. 
Accompanying  this,  and  in  the  handwriting  of  one  of  the  coun- 
sel for  the  complainants,  was  another  paper,  containing  the  fol- 
lowing statement :  — 

"  The  Newport  steam  mill  had  obtained  discounts,  from  time 
to  time,  from  the  New  England  Commercial  Bank ;  and  on  the 
third  day  of  February,  1852,  the  notes  held  by  the  bank  were 
given  up  by  the  bank,  and  a  new  loan  made  by  the  bank  to 
the  Newport  Steam  Factory,  and  new  notes  for  said  loan  were 
given  the  bank,  by  reason,  that  shortly  prior  to  that  time  a 
change  bad  been  made  in  the  ownership  of  some  of  the  stock 
of  said  Newport  Steam  Factory,  and  intending  at  the  time  of 
said  loan  to  make  a  new  contract  with  the  new  stockholders. 
The  notes  given  on  said  third  day  of  February  1852,  are  the 
notes  upon  which  judgment  has  been  obtained,  and  upon  which 
this  bill  is  filed.  The  acceptances  upon  which  the  judgment 
was  obtained,  and  upon  which  the  second  bill  in  equity  was 
brought,  were  given  during  the  year  1857.  The  executions 
against  the  corporation  have  been  returned  non  est. 

Bradley,  for  the  complainants. 

1.  The  stockholders  of  the  Newport  Steam  Factory  are  sev- 
erally, or  jointly  and  severally,  liable  to  its  creditors  for  the  pay- 
ment of  the  entire  debts  of  the  corporation.  Such  a  liability 
is  created  by  the  terms  of  the  charter.  The  amendment  of 
January,  1840,  is :  "All  executions  that  shall  issue   against 
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said  corporation  shall  be  levied  on  the  property  of  said  corpora- 
tion, and  for  want  of  such  property  the  stockholders,  who  were 
sach  at  the  time  the  contract  was  made  or  liability  incurred, 
shall  be  liable  in  their  own  persons  and  estates,  as  if  the  con- 
tract had  been  made  or  liability  incurred  by  them  personally." 
(Sect  2  of  the  amendment  to  Charter  of  Newport  Steam  Fac- 
tory, January,  1840.)  This  construction  is  especially  appro- 
priate, as  the  charter  does  not  provide  fix  the  creation  of  a 
capital  stock,  but  leaves  that  to  the  discretion  of  the  corpora- 
tors. It  is  also  confirmed  by  the  provision,  giving  a  right  of 
action  by  one  corporator,  who  has  paid  'more  than  his  share  of 
the  company's  debts,' against  another,  for  contribution.  (Sect, 
9.)  As  to  the  effect  of  this  provision,  see  Crease  et  aL  v. 
Babcock  et  aL,  10  Metcalf^  525, 559.  This  construction  accords 
with  that  put  upon  the  language  of  the  charter  by  the  corpora- 
tars  in  their  application  to  the  general  assembly  for  an  amend- 
ment. (See  petition  for  amendment  and  original  8th  section.) 
The  effect  to  be  given  to  the  petition  to  the  general  assembly, 
as  a  construction  by  the  parties,  is  shown  in  Atwood  v.  R.  L 
Agricultural  Bank,  1  R.  1  Rep.  376,  387.  Such  is  the  policy 
of  our  manufacturing  corporations  laws. 

2.  The  decisions  on  similar  statutes  in  other  states  confirm 
the  construction  here  claimed.  Under  the  general  manufactur- 
ing incorporations  act  (of  March  22,  1811),  in  New  York, 
which  provides,  "  That  for  all  debts  which  shall  be  due  and 
owing  by  the  company  at  the  time  of  its  dissolution,  the  per- 

,  sons  then  composing  such  company  shall  be  individually  re- 
sponsible to  the  extent  of  their  stock,"  (3  Rev.  Sts.  N.  Y.  311, 
1829,)  it  was  held,  that  each  stockholder  was  severally  liable 
for  the  whole  debt,  not  exceeding  the  amount  of  his  stock. 
Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wendell,  473 ;  Same  v. 
Same,  5  Hill,  471.  These  cases  are  cited  as  law  in  Angell  & 
Ames  on  Corporations,  §  619,  with  the  remark,  that  the  usual 
construction  is  in  favor  of  the  several  liability. 

3.  If  the  liability  be  not  simply  several,  or  joint  and  several, 
it  is  in  the  nature  of  a  copartnership  liability,  as  in  the  case 
of  Allen  v.  Sewell,  2  Wend.  327,  where  the  stockholders  were 

VOL.  III.  —  AMES.  16 


Digitized  by  VjOOQlC 


183  NEWPORT. 


N.  Eng.  Commercial  BanK  v.  Stockholders  of  Newport  Steam  Factory;  Monroe  o.  Same. 

by  charter  individually  liable  for  all  contracts.     The  court  say 
this  is  in  the  nature  of  a  copartnership  liability. 

4.  The  creditor  may,  in  equity,  collect  his  whole  debt  from  the 
estate  of  the  deceased  corporator  or  partner.  According  to  Ad- 
ams's Equity,  172,  "  where  a  loan  has  been  made  to  several  per- 
sons  jointly,  it  must  be  presumed  that  every  debtor  was  to  be 
permanently  liable,  until  the  money  should  be  paid ;  and  that, 
therefore,  a  debt  so  arising,  though  at  law  it  is  the  joint  debt  of 
all  the  co-debtors,  shall  be  treated  ki  equity  as  the  several  debt 
of  each."  3  Kent's  Com.  64 ;  1  Story's  Eq.  Jur.  §  676 ;  1  Story's 
Partnership,  §  361,  and  cases  cited,  especially  Devaynes  v.  Noble, 
1  Merivale,  529 ;  2  Russ.  &  Mylne,  496 ;  Wilkinson  v.  Henderson, 
1  Mylne  &  Keen,  582 ;  Hamersley  v.  Lambert,  2  Johns.  Ch.  509. 
The  early  cases,  which  doubted  whether  a  bill  could  be  main- 
tained unless  the  surviving  partner  were  first  prosecuted,  pro- 
ceed upon  the  idea  that  the  joint  effects  were  ia  his  hands, 
and  should  be  first  exhausted.  In  this  case,  the  joint  effects 
were  in  the  hands  of  the  corporation,  and  have  been  exhaust- 
ed, as  is  sufficiently  proved  by  the^  sheriff's  return  of  the 
execution  against  them.  Angell  &  -Ames  on  Corporations, 
§  614.  To  apply  these  views  to  the  cases  under  considera- 
tion :  In  the  actions  at  law,  by  the  demurrer  for  non-joinder 
of  parties,  the  defendant  raises  the  question  of  several  or  joint 
liability.  If,  as  we  contend,  the  construction,  that  each  stock- 
holder is  liable  as  if  be  had  personally  made  the  contract,  is 
the  true  construction  of  the  charter,  then  the  demurrer  must  be 
overruled,  and  we  take  judgment  at  law  for  our  debt  against  * 
the  defendants,  either  severally,  or  against  all,  they  being  the 
surviving  partners  of  the  company.  If  the  court  hold  the  lia- 
bility to  be  joint,  or  like  that  of  copartners,  then  we  may  pro- 
ceed in  equity  against  the  estates  of  deceased  stockholders,  the 
survivors  being  parties  merely  for  the  purpose  of  taking  the 
account,  and  not  strictly  necessary  parties,  but  to  be  dispensed 
with  under  the  23d  rule  of  this  court,  and  this  being  also  a  rule 
of  general  equity  practice. 

.  Sheffield  Sf  Wm.  H.  Potter,  for  the  respondents,  excepting 
James  F.  Simmons. 
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1.  The  liability  of  the  stockholders  of  the  Newport  Steam 
Factory  to  the  corporation,  was  limited  to  the  sum  of  $3,000 
on  each  share,  which  sum  having  been  paid  in,  exhausted  the 
power  of  the  corporation  to  assess  the  stockholders  for  any  loss 
or  deficiency  which  might  occur. 

2.  At  common  law  there  is  no  personal  liability  upon  cor- 
porators for  the  corporate  debts ;  and  the  court  will  not  enlarge 
by  construction  such  a  liability  imposed  by  statute.  The  char- 
ter of  the  Newport  Steam  Factory,  as  it  originally  stood,  im- 
posed upon  its  stockholders  the  liability  of  copartners,  which 
amounts  to  a  liability  of  each  for  the  entire  debts  of  the  cor- 
poration. This,  however,  was  repealed,  and  there  was  substi- 
tuted for  it,  by  the  amendment  of  1840,  a  liability  upon  the 
corporators  who  were  such  at  the  time  the  contract  was  made, 
for  such  contract,  "  in  their  own  persons  and  estates,  as  if  the 
contract  had  been  made  by  them  personally;"  and  that,  not  to7 
be  enforced  against  the  corporators  in  the  first  instance,  but  only 
secondarily,  in  case  of  suit  and  execution  against  the  corpora- 
tion, and  want  of  sufficient  corporate  property  to  pay  it  The 
condition  thus  annexed  to  the  liability  of  the  corporators  makes 
it  entirely  different  from  what  it  would  have  been  if  the  contract 
had  been  made  by  them  personally,  notwithstanding  the  ex- 
pression to  that  effect ;  and  as  the  charter  nowhere  defines  the 
extent  of  the  liability,  the  court  will  not,  by  judicial  legislation, 
do  so.  This  liability,  whatever  it  is,  is  several,  and  not  joint, 
since  the  charter  does  not  declare  it  to  be  joint.  A  joint  lia- 
bility is  never  construed  to  exist  unless  it  is  expressly  created 
by  charter  or  act  of  incorporation.  Bond  v.  Applfiton,  8  Mass. 
472;  Pratt  v.  Bacon,  10  Pick.  127;  Andrews  v.  Callender,  13 
lb.  484;  Baker  et  aL  v.  Atlas  Bank  et  al  9  Met  182;  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend.  473;  Same  v.  Same,  5 
Hill,  461;  Moss  v.  Oakley,  2  Hill,  265;  Judson  v.  The  Rossie 
Galena  Co.  9  Paige,  598.  In  Atwood  v.  Rhode  Island  Agri- 
cultural Bank,  1  R.  I.  Eep.  376,  the  stockholders  were  held  lia- 
ble only  to  the  amount  of  the  par  value  of  their  stock ;  and 
although  the  amount  so  assessed  was  insufficient  to  pay  all 
the  debts  of  the  bank,  the  court  decided,  although  it  is  not 
reported,  that  the  solvent  stockholders  were  not  liable  to  pay 
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the  proportions  of  the  insolvent  stockholders,  or  to  make  up 
the  deficiency.  This  decision  must  have  proceeded  upon  the 
ground  that  the  liability  was  several  and  not  joint.  The  sec- 
ondary, several  liability  of  the  stockholders  in  this  case*  can* 
not  be  extended  beyond  the  amount  of  the  par  value  of  the 
stock  of  each.  See  Wood  v.  Dimmer,  3  Mason,  308.  Again, 
the  stockholders  are  liable  merely,  and  not  indebted.  A  lia- 
bility is  not  a  debt ;  since  it  may  never  become  fixed,  or  the 
person  liable  be  bound  to  pay  anything  under  his  liability. 
.  Jbtton  v.  Phillips,  3  Met.  61.  The  liability  is  confined  to  the 
debts  originally  contracted  whilst  he  is  a  stockholder,  by  the 
very  lerms  of  the  amendment,  and  remains  upon  the  stock- 
holder after  he  has  transferred  bis  stock.  The  stock  is  indeed 
transferred  subject  to  the  corporate  debts;  but  the  secondary 
liability  is  not  transferred  with  the  stock  to  the  purchaser  of 
it.  No  stockholder  can  in  any  manner  be  liable  for  debts  of 
the  corporation  incurred  before  he  became  a  stockholder,  not* 
withstanding  a  new  or  continued  existence  has  been  given  to 
them.  Moss  v.  Oakley,  2  Hill,  275 ;  Judson  et  al  v.  The  Rossie 
Galena  Co.  et  al.  9  Paige,  598.  This  is  not  like  the  cases  of 
Bank  of  Poughkeepsie  v.  lbbotson,  24  Wend.  473,  and  Slee  v. 
Blum,  3  Johns.  Ch.  R.  566,  where  the  stockholders,  who  were 
such  at  the  dissolution  of  the  corporation,  were  by  the  terms  of 
the  acts  made  liable  for  the  corporate  debts.  We  claim  the 
benefit  of  this  in  application  to  the  several  cases  which  are 
pending.  If  the  statute  of  limitations  has  barred  the  claim  as 
against  Gyles  and  Ruggles's  estates,  and  they  are  discharged, 
this  operates,  under  our  statute  authorizing  the  release  of  one 
of  two  joint  debtors,  as  a  release  pro  tanto  of  the  claim,  (Rev. 
Sts.  ch.  114,  §  2,)  the  case  being  within  the  equity  of  the  stat- 
ute. See  Bank  of  Poughkeepsie  v.  lbbotson,  5  Hill,  461. 
Gurrey,  for  James  F.  Simmons. 

1.  The  liability  of  the  corporators,  if  any,  is  not  primary,  but 
secondary,  and  arises  only  upon  an  ascertained  deficiency  of  the 
corporate  property.     Sect.  2,  Amendment  of  Charter. 

2.  The  liability  of  the  corporators  is  not  total,  but  propor- 
tional, and  co-extenBive,  not  with  the  corporate  indebtedness, 
but  with  the  capital  stock  of  the  corporation.    Aiwood  v. 
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R.  L  Agricultural  Bank,  1  R.  I.  Rep.  376.  This  proportional, 
as  distinguished  from  a  total  liability,  is  deducible  from  the 
general  scope  and  purpose  of  the  act  of  corporation,  with'  its 
amendments.  The  corporation  itself  is  the  principal  debtor; 
the  corporators  are  liable,  if  at  all,  only  .as  guarantors.  The 
stockholders  are  not  liable  as  such  generally;  but  only  as  being 
such  when  the  corporate  liability  was  contracted;  when  con- 
tracted, means,  when  originally  contracted ;  so  that  subsequent 
stockholders  are  not  liable  for  renewals  of  debts  contracted 
before  they  became  stockholders.  The  amendment  shows  that 
credit  was  primarily  to  be  given  to  the  corporation,  on  the  basis 
of  the  capital  stock,  with  the  guaranty  of  the  then  stockholders 
that  the  capital  should  be  kept  available  for  the  creditors  to  the 
extent  of  Us  peer  value. 

3.  The  charter  and  its  amendments  in  fixing* the  minimum  of 
the  number  and  value  of  the  shares,  and  in  imposing  this  guar- 
anty upon  the  stockholders,  provided  a  sure  basis  for  reliable 
credit,  to  the  extent  of  the  capital  stock  at  any  given  time. 
Those  giving  credit  to  the  corporation,  might  always  hereby 
know  the  value  of  their  security  for  payment 

4.  The  charter,  by  providing  that  no  stockholder  should  be 
involuntarily  liable  to  an  assessment  beyond  $3,000  on  each 
share,  thereby  indicated  the  maximum  of  liability  imposed 
upon  the  ownership  of  each  share  for  the  corporate  debts. 

5.  Any  other  construction  would  defeat  all  the  purposes  of 
the  act  of  amendment,  the  sole  purpose  of  which  was  to  qualify 
the  primary  and  total  liability  of  the  corporators.  The  lan- 
guage of  the  amendment  is,  that  the  corporators  shall  be  liable 
"as  if  the  liability  had  been  incurred  by  them  personally ; "  not, 
"  the  same  as  if,"  or  "  in  the  same  manner  as  if,"  or  "  to  the  same 
extent  as  if,"  leaving  the  manner  and  extent  of  the  liability  per- 
fectly undefined,  except  so  far  as  jit  can  be  collected  from  the 
general  scope  of  the  charter  as  it  was,  and  as  it  is  after  amend- 
ment. Now,  the  capital  stock  was  the  basis  of  corporate  credit, 
and  the  just  and  reasonable  limitation  of  the  personal  liability 
of  the  stockholders  is  the  measure  of  their  interest  in  it 

6.  The  liability  of  the  corporators,  whatever  the  extent  of  it, 
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is  a  several  and  not  a  joint  liability.  The  amendment  ex- 
pressly repealed  the  joint  or  copartnership  liability,  and  sub- 
stituted for  it  secondary  liability,  the  extent  of  which  was  to 
be  determined  in  each  case  by  the  corporator's  interest  in  the 
capital  stock.  Such  a  several,  secondary,  and  proportional 
liability  would  be  just  and  reasonable,  whilst  the  liability  con- 
tended for  by  the  plaintiffs  would  be  arbitrary,  unjust,  and 
ruinous. 

The  conclusions  are :  — 

First  That  the  liability  of  this  defendant,  if  any,  for  the 
debts  of  the  corporation,  can,  in  no  just  view  of  the  case,  ex- 
ceed $3,000,  the  par  value  of  the  one  share  of  stock  held  by 
him. 

Second.  That  if  the  entire  indebtedness  of  the  corporation, 
remaining  after  the  full  exhaustion  of  the  .corporate  property, 
shall  be  less  than  the  aggregate  of  the  capital  stock,  then  the 
amount  or  extent  of  the  defendant's  liability  will  be,  in  the 
same  proportion,  less  than  the  par  value  of  his  one  share  of 
stock. 

Third.  That  from  the  defendant's  liability,  thus  ascertained, 
is  to  be  deducted,  in  order  to  determine  the  final  amount 
thereof,  the  indebtedness  of  the  corporation  to  him ;  for,  as  by 
sect  3,  of  the  original  charter,  the  principal  debtor  had  a  lien  on 
the  stock  for  debts  due  to  the  corporation  —  a  provision  result- 
ing ultimately  for  the  benefit  of  the  creditors  —  so  any  indebt- 
edness of  the  corporation  to  the  stockholders  is  a  fair  and  equi- 
table set-off  against  the  liability  imposed  upon  the  ownership 
of  stock  for  the  benefit  of  creditors. 

Lastly.  That  no  final  decree  can  be  rendered  in  either  of  the 
plaintiff's  causes  against  this  or  any  defendant,  until  after  the 
corporate  property  shall  have  been  wholly  exhausted. 

Ames,  C.  J.  The  main  question  in  these  cases,  upon  which 
nearly  all  other  questions  raised  in  them  turn,  relates  to  the 
nature  and  extent  of  the  personal  liability  for  the  corporate 
debts  imposed  by  the  charter  of  the  Newport  Steam  Factory 
upon  its  stockholders.  This  liability  is  claimed  by  the  defend- 
ant stockholders  to  be  several,  not  joint ;  to  be  secondary,  in 
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the  sense  of  a  mere  guaranty  that  the  capital  stock,  to  the 
amount  of  some  $45,000  or  $48,000,  shall  be  forthcoming,  if 
needed,  to  the  creditors  of  the  corporation ;  and  to  be  limited, 
as  against  each  stockholder,  to  the  amount  of  capital  stock  by 
him  held,  after  deducting  therefrom  any  debt  which  may  be 
due  to  him  by  the  corporation ;  and  that  a  judgment  or  decree, 
even  for  this  sum,  cannot  be  rendered  or  entered  up  against 
him,  until  all  the  corporate  property  has  been  first  exhausted. 

We  cannot  agree  to  the  soundness  of  this  claim,  or  to  the 
reasoning  by  which  it  b  attempted  to  be  supported. 

The  charter  of  this  corporation,  as  it  was  originally  granted, 
not  only  made  the  stockholders,  who  were  such  at  the  time 
when  the  contract  was  made  or  liability  incurred,  liable  in  their 
persons  and  estates  therefor,  in  case  no  corporate  property  could 
be  found  to  satisfy  an  execution  issued  to  enforce  the  contract 
or  liability  against  the  corporation,  but  gave  to  the  creditor  the 
election  to  proceed,  in  the  first  instance^  against  such  stock- 
holders, precisely  as  if  they  had  been  mere  copartners  under  the 
corporate  name.  It  was  only  this  right  to  proceed  against  the 
stockholders  in  the  first  instance,  of  which  they  complained  to 
the  general  assembly,  in  1840,  as  unusual  and  inconvenient, 
and  of  which,  in  effect,  they  procured  the  repeal  By  the  ex- 
press terms  of  the  act  in  amendment,  if  there  should  be  no 
property  upon  which  to  levy  an  execution  issued  against  the 
corporation,  the  stockholders  designated  in  the  act,  were  still  to 
be  "  liable  in  their  own  persons  and  estates,  as  if  the  contract 
had  been  made,  or  liability  incurred  by  them  personally."  Lan- 
guage can  hardly  be  conceived  more  plainly  imposing  an  unre- 
stricted personal  liability,  both  by  force  of  the 'words  "in  their 
own  persons  and  estates,"  and  of  the  remaining  words  of  the 
sentence,  "  as  if  the  contract  had  been  made  or  liability  incur- 
red by  them  personally."  Notwithstanding  the  minute  criti- 
cism which  has  been  addressed  to  us  upon  the  construction  of 
this  clause  of  the  charter,  we  must  hold  the  plain  sense  of  the 
words  "  as  if,"  in  it,  to  be, "  in  the  same  manner  and  to  the 
same  extent,"  that  is,  "just  as  if"  the  corporators,  instead  of 
the  corporation,  had  contracted  the  debt. 

That  such  a  liability  is  made  conditional  upon  want  of  cor- 
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porate  property  upon  which  to  levy,  in  no  way  conflicts  with 
this  extent  of  liability  when  the  specified  occasion  for  its 
enforcement  shall  arise.  So  far  from  it,  upon  this  construc- 
tion, the  stockholders  are  left  precisely  where  their  petition  for 
the  amendment  request  that  they  shall  be — relieved  from  the 
"  great  inconvenience  "  of  being  proceeded  against  for  the  cor- 
porate debts,  in  the  first  instance,  whilst,  for  the  payment  of 
such  debts,  the  security  of  the  public  is  undiminished. 

The  attempt  to  imply  from  the  amount  in  which  the  corpo- 
ration is  authorized  by  the  charter  to  assess  its  stockholders,  a 
limit  of  their  liability  to  that  amount  for  the  corporate  debts, 
confounds  the  domestic  relations  of  the  corporation,  which 
concern  only  its  members,  with  the  remedies  of  its  creditors, 
which  concern  the  public.  The  argument  is  all  the-  other  way; 
since,  the  less  the  corporate  power  to  assess  for  the  payment  of 
debts,  the  greater  the  necessity  of  effectual  remedies  against 
the  corporators,  for  their  collection. 

Besides,  the  ninth  section  of  the  charter,  which  was  retained 
as  a  necessary  part  of  it,  notwithstanding  the  amendment,  is 
utterly  at  war  with  the  restricted  liability  contended  for  by  the 
defendants.  This  section  gives  to  any  stockholder,  whose  prop- 
erty shall  be  sold  for  the  payment  of  a  debt  of  the  corporation, 
or  who  shall  be  compelled  to  pay  such  debt,  or  any  greater 
proportion  thereof  than  is  due  to  his  stock,  an  action  against 
the  corporation  to  recover  the  amount  so  paid,  and  against  the 
stockholders,  to  recover  the  amount  paid  by  him  over  and  • 
above  bis  just  proportion.  According  to  the  argument  of  the 
defendants,  the  occasion  thus  provided  for  can  never  arise; 
since  no  stockholder,  by  their  construction  of  the  charter,  can  be 
subjected,  at  the  suit  of  a  creditor  of  the  corporation,  to  more 
than  his  just  proportion  of  a  corporate  debt. 

It  is  true,  that  the  common  law  visits  no  personal  liability 
upon  the  members  of  a  corporation  aggregate  for  its  contracts ; 
but  for  this  very  reason  the  policy  of  this  and  other  states  and 
countries  of  the  common  law  has,  by  express  enactment,  im- 
posed such  a  liability,  in  some  form,  upon  stockholders  in  in- 
corporated ^trading  and  manufacturing  companies,  in  order  that 
the  public  may  be  secured  against  the  consequences  of  the 
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extravagant  speculations,  or  even  of  the  incautious  enterprises, 
of  such  bodies  corporate.  We  may  lament  the  private  calam- 
ity which,  in  particular  instances,  has  grown  out  of  this  policy ; 
but,  because  we  do  so,  have  no  right  to  pervert  the  clear  sense 
of  a  positive  enactment  designed  to  carry  it  out ;  and  if  we 
had,  should  only  turn  from  some  the  ruin  which  we  should 
thereby  bring  upon  others. 

The  same  language  of  the  charter  which  describes  the  extent, 
ascertains  also,  when  construed  in  reference  to  its  subject,  the 
character  of  the  liability  thus  imposed.  "  The  stockholders, 
who  were  such  at  the  time  the  contract  was  made  or  liability 
incurred,  shall  be  liable  in  their  persons  and  estates  as  if  the 
contract  had  been  made  or  liability  incurred  by  them  person- 
ally," is  certainly  language  which  imports  a  joint  liability  in 
the  nature  of  that  of  copartners ;  and  when  it  is  recollected, 
that  the  liability  spoken  of  is  for  debts  contracted  in  a  business 
carried  on  by  all,  for  the  profit  of  all,  we  cannot  doubt  but  that 
this  was  the  species  of  liability  intended.  To  carry  the  analogy 
to  copartnership  still  farther,  by  the  concluding  clause  of  the 
section,  the  stockholders  are  to  be  holden,  not  only  for  all  debts 
incurred  up  to  the  time  of  the  sale  and  disposition  of  their 
stock,  but  until  public  notice  of  such  sale  or  disposition  is  given 
in  some  public  newspaper  printed  in  the  place  in  which  they 
transacted  their  business. 

In  the  contingency,  then,  that  a  judgment  creditor  of  the 
corporation  can  find  no  corporate  property  upon  which  to  levy 
his  execution,  he  is  entitled  to  proceed  against  such  stock- 
holders as  are  liable  for  his  debt,  as  joint  contractors,  or  copart- 
ners. So  far  as  living  stockholders  are  concerned,  his  complete 
and  appropriate  remedy  against  them  is  at  law,  as  against  other 
copartners ;  his  declaration  stating,  of  course,  the  want  of  cor- 
porate property  which  entitles  him  to  proceed  against  the  stock- 
holders liable  to  him,  in  that  character. 

On  the  other  hand,  in  case  of  the  death  of  one  or  more  joint 
contractors  or  copartners,  the  liability  at  law  remains  only 
against  the  survivors ;  and  %so  a  creditor  of  this  'corporation,  if 
be  would  pursue  the  estates  of  deceased  stockholders,  can  only 
do  so  in  equity,  which,  for  the  sake  of  the  remedy,  and  to  cor- 
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rect  the  form  of  the  contract  so  as  to  carry  out  its  substance, 
construes  it  to  be  several  as  well  as  joint  It  is  true  that  the 
law  expresses,  in  the  act  of  incorporation,  the  form  of  the  liabil- 
ity of  the  stockholders,  as  well  as  imposes  it  upon  them  ;  but 
the  same  law  also  provides,  looking  to  the  remedy,  that  the 
stockholders  shall  be  liable  in  a  certain  contingency  for  a  cor- 
porate debt  in  the  same  manner  as  if  they  had  personally  con- 
tracted it,  and  thus  expressly  subjects  the  form  of  the  liability 
to  the  ordinary  equitable  correction. 

As  the  law  has  been  settled  by  the  leading  case  of  Devaynes 
v.  Noble,  1  Mer.  529 ;  S.  C.  2  Russ.  &  Myl.  495,  a  creditor  of 
the  firm  may  pursue  the  estate  of  a  deceased  copartner,  and  so 
here,  a  creditor  of  the  corporation,  the  estate  of  a  deceased 
stockholder  liable  to  his  debt,  for  payment  out  of  the  same,  with- 
out reference  to  the  state  of  accounts  between  the  copartners  or 
stockholders  and  the  firm  or  corporation,  or  to  their  solvency  or 
insolvency ;  leaving  the  estate  to  seek  repayment  from  the  firm 
or  corporation,  or  contribution  from  those  liable  to  it  A  mere 
equity,  however,  which  is  all  that  a  creditor  of  the  firtn  or  cor- 
poration has  against  the  separate  estate  of  the  deceased  copart- 
ner or  stockholder,  cannot  compete  with  an  equal  equity  united 
to  the  legal  right,  of  the  separate  creditors  of  the  estate,  to  have 
their  debts  satisfied  out  of  it ;  and  hence,  his  right  is  only  to 
the  surplus  of  the  separate  estate  after  all  its  expenses  and 
separate  debts  have  been  paid.  Gray  v.  Chiswell,  9  Ves.  118 ; 
Arnold  v.  Hamer,  1  Preeman  (Miss.)  Ch.  R.  509;  2  Leading 
Cases  in  Equity,  Hare  &  Wallace's  notes,  317-321,  and  cases 
cited.  • 

In  case  of  the  death  of  two  or  more  of  the  stockholders  lia- 
ble, there  seems  to  be  no  objection,  on  the  ground  of  multifari- 
ousness, to  seeking  an  account  of,  and  payment  from,  their 
respective  separate  estates,  in  the  same  bill ;  or  rather,  the  con- 
veniences of  such  a  joinder  are  deemed  to  overbalance  the  in- 
conveniences of  it ;  Brown  v.  Weatherby,  12  Sim.  6  ;  Wilkin- 
son v.  Henderson,  I  Myl.  &  Keene,  582 ;  but  as  two  or  more 
creditors  for  whose  claims  different  sets  of  stockholders  are 
liable,  cannot  unite  them  all  in  the  same  bill,  for  the  purpose 
of  separate  relief  against  those  respectively  liable  to  them, 
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(Judson  v.  The  Bossie  Galena  Co.  9  Paige  597,  603,)  so,  we 
apprehend  that,  for  the  same  reason,  the  same  creditor  cannot 
enforce  in  the  same  bill,  against  the  estates  of  deceased  stock- 
holders, different  debts,  for  which  all  the  estates  pursued  are  not 
liable.  Both  at  law  and  in  equity,  only  those  causes  of  action 
ex  contractu  can  be  joined  in  the  same  suit  to  which  all  the  par- 
ties defendant  were  originally  liable. 

In  pursuing  the  estate  of  a  deceased  stockholder  for  the  pay- 
ment of  a  corporate  debt,  it  is  obvious,  that  all  the  living  stock- 
holders and  representatives  of  the  estates  of  deceased  stock- 
holders liable  to  it,  are  interested  in  the  account  sought  to  be 
taken,  and  should  be  made  parties  to  the  bill ;  Pierson  v.  Rob* 
inson,  3  Swanst  139,  note ;  Story's  Eq.  PI.  §§  166-168 ;  whilst, 
on  the  other  hand,  the  bill  would  be  objectionable  for  the  mis- 
joinder of  persons  not  interested  in  it,  and  as  to  them  must  be 
dismissed  or  amended.  As  we  have  no  statute  making  the  real 
estate  of  deceased  persons  personal  assets  for  the  payment  of 
debts,  but  such  estate,  notwithstanding  the  insolvency  of  the 
deceased,  descends  to  their  heirs  at  law,  —  if  the  real  estate  of  a 
deceased  stockholder  is  sought  to  be  charged,  his  heirs,  in  case 
of  intestacy,  and  devisees,  if  there  be  a  will,  must,  as  well  as 
his  personal  representatives,  be  made  parties  to  the  bill. 

For  the  sake  of  brevity,  w6  have  stated  in  this  general  form 
the  rules  which  govern  the  joinder  of  parties  and  causes  of  ac- 
tion applicable  to  the  suits  submitted  to  us,  and  which  easily 
resolve  the  various  questions  upon  those  points  which  have 
been,  or  may  be,  raised.  One  t>r  two  questions  require,  how- 
ever, more  particular  attention. 

It  is  objected  by  the  defendants  to  the  bill  in  which  the  New 
England  Commercial  Bank  seek  to  enforce  their  debt,  earliest 
in  date,  against  the  estates  of  Weaver,  Ruggles,  and  Gyles,  that 
when  the  first  portion  of  this  debt  was  incurred,  amounting  to 
about  forty-eight  hundred  dollars,  George  Hall,  Edward  King, 
and  the  firm  of  J.  &  P.  Rhodes  were  stockholders,  and  should 
have  been  made  parties  defendant  to  the  bill.  As  they  are  not 
in  any  form  sought  to  be  charged  by  the  plaintiffs,  and  are  not 
made  parties  to  the  bill,  we  shall  notice  only  this  objection  of 
their  nonjoinder  as  defendants,  upon  the  facts  which  have  been 
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stated  to  us  as  agreed  in  the  case.  In  the  portion  of  this  state- 
ment which  is  in  the  handwriting  of  the  counsel  for  the  plain- 
tiffs,  it  is  said,  that  on  the  third  day  of  February,  1852,  which 
was  after  these  stockholders  had  sold  their  stock,  and  had  prob- 
ably given  notice  that  they  had  thereby  ceased  to  be  stockhold- 
ers, "  the  notes  held  by  the  bank  were  given  up  by  the  bank, 
and  a  new  loan  made  by  the  bank  to  the  Newport  Steam  Fac- 
tory, and  new  notes  for  said  loan  were  given  to  the  bank,  by 
reason,  that  shortly  prior  to  that  time  a  change  bad  been  made 
in  the  ownership  of  some  of  the  stock  of  the  Newport  Steam 
Factory ;  and  intending,  at  the  time  of  said  loan,  to  make  a 
new  contract  with  the  new  stockholders.  The  notes  given  on 
said  third  day  of  February,  1852,  are  the  noteB  upon  which 
judgment  has  been  obtained,  and  upon  which  this  bill  is 
filed." 

If  this  is  to  be  taken  by  us  as  a  portion  of  the  agreed  state- 
ment of  facts,  it  certainly  disposes  of  the  objection  we  are  con- 
sidering. The  giving  up  by  the  plaintiffs  of  the  old  notes  and 
the  taking  of  the  new,  after  the  retiring  of  these  stockholders, 
and  for  the  express  purpose  of  their  discharge,  upon  every  prin- 
ciple, and  by  all  the  authorities,  operates  as  a  complete  release 
•of  the  stockholders  from  the  debt  Collyer  on  Partnership, 
§§  539-562,  and  cases  cited. 

The  defence  set  up  by  the  answer  of  Pernissa  Gyles,  execu- 
trix of  Charles  Gyles,  late  of  Newport,  to  the  account  sought 
from  her,  in  that  capacity,  of  the  personal  estate  of  her  hus- 
band and  testator,  seems  to  us  to  be  a  good  one.  The  facts 
alleged  by  her,  and  which  are  substantially  admitted  in  the 
agreed  statement,  are,  that  on  the  10th  day  of  May,  1849,  her 
said  husband,  then  the  holder  of  one  share  in  the  capital  stock 
of  the  Newport  Steam  Factory,  died,  leaving  a  last  will  and 
testament  by  which  she  was  constituted  his  executrix,  and  sole 
devisee  and  legatee;  that  his  said  will  was  duly  proved, 
,  and  letters  testamentary  were  issued  to  her,  and  that  subse- 
quently, on  the  21st  day  of  July,  1849,  she  caused  public  no- 
tice of  ber  appointment  and  qualification  as  his  executrix  to  be 
published  in  the  "  Newport  Mercury,"  a  newspaper  printed  and 
published  in  said  Newport ;  that,  thereafter,  she  went  into  posr 
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session  under  said  will  of  all  the  estate,  real  and  personal,  of  ber 
said  testator,  and  out  of  the  same  paid  all  his  debts,  funeral 
expenses,  and  expenses  of  settling  his  estate,  and,  on  the  21st 
day  of  April,  1851,  settled  with  the  court  of  probate  of  New- 
port her  final  account  as  such  executrix ;  and  that  more  than 
three  years  had  elapsed,  subsequent  to  the  publication,  as  afore- 
said, of  notice  of  her  appointment  and  qualification  as  his  execu- 
trix, before  the  filing  of  this  bill.  In  the  absence  of  fraud,  which 
is  not  pretended  in  this  case,  the  bar  of  the  statute  limiting  suits 
against  the  personal  representatives  of  deceased  persons  to 
three  years  after  publication  of  notice  of  their  appointment,  is 
positive  and  without  exception ;  and  rests  upon  the  policy  of 
thus  enabling  the  speedy  settlement  of  the  estates  of  the  dead. 
Rev.  Stats,  ch.  161,  §  8 ;  ch.  177,  §  9 ;  Pratt  et  al.  v.  Northam  et 
al.  5  Mason,  95.  It  is  equally  applicable  to  suits  in  equity  as 
to  actions  at  law  ;  and  has  been  applied  by  this  court  as  a  bar  to 
a  bill  brought  against  the  administrator  of  a  deceased  share- 
holder in  an  insolvent  bank,  to  compel  payment  out  of  the 
estate  of  the  intestate  of  his  proportion  of  the  corporate  debts. 
Atwood  et  al.  v.  Rhode  Island  Agricultural  Bank  et  al.  2  R.  I. 
Rep.  191.  This,  of  course,  leaves  the  question  of  Mrs.  Gyles's 
liability,  as  herself  a  stockholder,  by  virtue  of  ber  husband's  be- 
quest to  her  of  his  share  of  the  stock  of  the  Newport  Steam 
Factory,  and  her  acceptance  of  the  bequest,  wholly  unaffected. 

How  far  the  above  defence  availed  of  by  Mrs.  Gyles,  in  her 
administrative  character,  is  available  to  Mrs.  Mary  L.  Ruggles, 
as  administratrix  of  her  husband,  Nathaniel  S.  Ruggles,  and 
how  far  the  general  statute  of  limitations  will  avail  both  Mrs. 
Ruggles  and  Mrs.  Gyles,  as  successors  to  the  real  assets  belong- 
ing to  their  respective  husbands,  we  shall  reserve ;  since  Mrs. 
Ruggles  has  not  come  in  and  answered  the  bill,  and  no  argu- 
ment has  been  submitted  to  us  upon  these  points.  Both  bills 
will  probably  be  found  to  require  amendment  as  to  parties,  and 
in  other  respects ;  and  if  it  shall  prove  necessary  for  the  plain- 
tiffs, in  order  to  obtain  satisfaction  of  their  debts,  to  pursue  the 
estates  of  deceased  stockholders,  full  opportunity  will  thus  be 
afforded  for  these  and  other  questions  to  be  raised  and  argued. 

For  the  same  reason  we  reserve  the  questions  which  have 
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been  incidentally  raised  concerning  the  validity  and  effect  of  the 
conveyances  of  their  shares,  both  by  Mrs.  Gyles  and  Mrs.  Bug- 
gies, to  the  corporation  ;  which,  complicated  with  the  length  of 
time  and  other  circumstances  which  have  intervened  since  the 
conveyances  were  made,  will  demand  distinct  argument  and  con- 
sideration before  they  can,  properly,  be  passed  upon  by  the  court. 
It  remains  to  be  seen,  how  far  what  wje  have  decided  af- 
fects, in  their  present  position,  the  actions  at  law  which  have 
been  submitted  to  us.  In  the  first  place,  it  is  clear,  that  as  no 
legal  liability  for  the  corporate  debts  survives  against  the  estates 
of  deceased  stockholders,  the  two  actions  brought  by  the  New 
England  Commercial  Bank,  and  by  Josiah  S.  Munroe,  respec- 
tively, against  Seth  W.  Macy,  as  administrator  of  Joseph 
Weaver,  and  the  action  brought  by  said  bank  against  Samuel 
Allen,  as  executor  of  Samuel  Allen,  deceased,  cannot  be  main- 
tained ;  and,  for  the  same  reason,  that  the  pleas,  that  Seth  W. 
Macy,  in  his  said  capacity,  is  not  joined  as  a  party  defendant  to 
the  two  actions  brought  by  said  Munroe  against  certain  living 
stockholders  of  the  corporation,  must  be  overruled.  In  the  second 
place,  that,  as  the  stockholders  who  were  such  at  the  time  of 
the  contracting  of  a  debt,  are,  for  want  of  corporate  property  to 
be  levied  on  therefor,  liable  for  the  debt  as  joint  contractors,  in 
the  nature  of  copartners,  this  liability  may  be  enforced  against 
such  living  stockholders,  and  is,  as  against  other  copartners, 
most  appropriately  enforceable  against  them,  by  action  at  law, 
rather  than  by  a  proceeding  in  equity;  and  that,  to  defeat 
this  right  of  action,  it  is  not  sufficient  that  the  corporation 
should  have  property,  in  trust  or  otherwise,  not  open  to  seizure 
or  levy  upon  execution,  but  that  it  should  have  property  in  such 
a  condition  that  the  execution,  which  must  have  been  first  ob- 
tained by  the  creditor,  might  have  been  levied  thereon.  This 
in  effect  disposes  of  the  remaining  special  pleas  filed  in  the  last- 
named  actions  at  law,  and  leaves  them  for  trial  upon  the  gen- 
eral issue.  As  to  the  two  remaining  actions  at  law,  brought  by 
the  New  England  Commercial  Bank  against  certain  stockhold- 
ers of  the  Newport  Steam  Factory,  and  in  which  the  writs  and 
declarations  are  missing,  the  actions  must  be  dismissed  unless 
these  are  found,  or  their  loss,  in  some  form,  be  supplied. 
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State  v.  George  Colter. 

An  indictment  charging  in  one  and  the  same  count  the  distinct  offences  of  entering  a 
dwelling-house  with  an  intent  to  steal,  and  an  actual  theft  therein,  is  not  on  that 
account  objectionable. 

Indictment  charging  that  the  prisoner,  in  the  daytime,  en- 
tered the  dwelling-honse  of  J.  B.  T.  in  Newport,  "  with  intent  the 
goods  and  chattels  of  the  said  J.  B.  T.,  then  and  there  in  the 
aforesaid  dwelling-house  being,  then  and  there  in  the  aforesaid 
dwelling-house  feloniously  to  steal,  take,  and  carry  s^way,  and 
one  merino  dress  of  the  value  of  ten  dollars,  two  skirts,  each  of 
the  value  of  five  dollars,  and  one  muslin  collar  of  the  value  of 
three  dollars,  of  the  goods  and  chattels  of  the  said  J.  B.  T.,  then 
and  there  in  the  aforesaid  dwelling-house  being  found,  feloni- 
ously did  steal,  take,  and  carry  away,  against  the  form  of  the 
statute,  &c." 

The  prisoner,  upon  being  arraigned,  pleaded  guilty,  subject, 
however,  by  agreement,  to  the  opinion  of  the  court  upon  a 
motion  to  quash  the  indictment  for  joining  two  distinct  offences, 
to  wit :  entering  the  dwelling-house  with  intent  to  steal,  and  ac- 
tually stealing  therefrom,  in  one  count 

Hammond,  for  the  prisoner,  cited  Archbold's  Crim.  Pract  95. 

J.  B.  Kimball,  attorney-general. 

1.  The  indictment  is  not  bad  for  duplicity.  The  practice  of 
including  in  a  count  for  burglary  a  clfarge  of  larceny,  has  long 
existed  both  in  this  country  and  England,  and  has  been  ap- 
proved by  the  highest  authority.  The  principle  governing  such 
indictment  is  applicable  to  this  case.  1  Hale,  P.  C.  560;  2 
East,  P.  C.  514,  520,  note ;  Rex  v.  Furnival,  Russ.  &  Ry.  445 ; 
Joslyn  v.  Commonwealth,  6  Metcalf,  236;  Commonwealth  v. 
Hope,  22  Pick.  1 ;  Commonwealth  v.  Tuck,  20  Pick.  356 ;  State 
v.  Squires,  11  N.  Hamp.  37 ;  Jones  v.  State,  11  N.  Hamp,  269 ; 
State  v.  Crocker,  3  Hair.  (Del)  554 ;  State  v.  Grisham,  1  Hay- 
wood (N.  C.)  12;  1  Russ.  on  Crimes,  827;  1  Chitty  Crim. 
Law,  252;  2  Archbold's  Crim.  Pract  &c,  329-332. 

2.  If,  however,  two  distinct  offences  are  charged  in  the  same 
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count,  or  in  different  counts,  the  court  will  neither  quash  the  in- 
dictment nor  compel  the  prosecuting  officer  to  elect  upon  which 
count  or  charge  he  will  try  the  defendant,  unless  the  separate 
charges  grow  out  of  different  and  distinct  transactions,  so  that 
upon  the  trial  the  prisoner  will  be  confused,  or  the  attention  of 
the  jury  distracted.  State  v.  Flyn,  26  Maine,  316;  Kane  v. 
People,  8  Wendell,  211 ;  Commonwealth  v.  Gillespie,  7  Serg.  & 
Rawle,  476;  Dowdy  v.  Commonwealth,  9  Gratt  732,  733;  1' 
Chitty  Crim.  Law,  249. 

3.  Upon  a  general  verdict  of  guilty  in  a  case  like  this,  the 
court  will  pass  sentence  for  the  greater  offence  charged.  Cases 
cited  above  under  Point  1.     Rev.  Stats,  ch.  222,  §  26. 

Ames,  C.  J.  It  is  a  rule  in  criminal  pleading,  as  well  as  of 
pleading  in  cases  of  tort,  that  it  is  sufficient  if  part  only  of  the 
allegation  stated  in  the  indictment  be  proved,  provided  that 
what  is  proved  affords  a  ground  for  maintaining  the  indictment, 
supposing  it  to  have  been  correctly  stated  as  proved.  1  Chitty 
Crim.  Law,  250 ;  Ricketts  v.  Salwey,  2  B.  &  A.  363,  per  Abbott, 
C.  J.  Hence,  the  joinder  of  distinct  offences  in  the  same  in- 
dictment is  neither  cause  for  demurrer,  nor  for  a  motion  in  ar- 
rest of  judgment,  but  only  for  a  motion  to  quash,  which  is 
always  addressed  to  the  discretion  of  the  court  1  Chitty  Crim. 
Law,  253.  It  is  true,  that  in  cases  of  felony,  no  more  than  one 
distinct  offence  or  criminal  transaction  at  one  time,  should 
regularly  be  charged  upon  the  prisoner  in  one  indictment,  lest 
it  should  confound  him  in  his  defence  or  prejudice  him  in  his 
challenges  to  the  jury ;  but  where,  as  in  this  case,  the  indict- 
ment contains  a  true  statement  of  one  criminal  transaction,  as 
confessed  by  the  plea,  to  wit :  that  the  prisoner  not  only  entered 
with  intent  to  steal,  but  did  actually  steal,  there  seems  to  be  no 
basis  whatever,  in  the  fact  that  two  offences  are  thus  charged, 
for  his  motion  to  quash  to  rest  upon.  Indeed,  in  burglary,  that 
the  same  count  charges  a  breaking  and  entering  with  intent  to 
steal,  and  an  actual  theft  in  the  dwelling-house,  has  never  been 
deemed  objectionable ;  but  was  advised  by  Lord  Hale,  to  insure 
a  conviction  of  theft,  if  the  proof  justified  it,  when  it  might  not 
justify  a  conviction  of  burglary.  1  Hale,  P.  C.  559,  §  5.  This 
mode  of  charging  merely  so  widens  the  allegations  of  the  count, 


Digitized  by  VjOOQlC 


AUGUST   TERM,  1859.  197 

State  9.  Colter. 

as  to  admit,  what  is  so  common,  a  conviction  of  a  lesser  offence, 
included  in  the  charge  of  the  grayer  one,  if  the  proof  should  fall 
short  of  the  latter.  In  burglary,  where  theft  was  the  criminal 
purpose,  so  well  settled  has  the  practice  in  this  respect  been, 
since  the  days  of  Lord  Hale,  that  in  Rex  v.  Furnival,  Russ.  & 
Ryan,  Cr.  Cas.  445,  the  doubt  resolved  against  the  prisoner  was, 
whether  a  conviction  was  good  upon  an  indictment  which 
charged  a  burglarious  entry  and  an  actual  theft,  without  charg- 
ing also  an  intent  to  steal,  —  an  actual  theft  having  been  proved. 
Although  in  this  case  the  judges  supported  the  conviction,  they 
considered  that  it  was  better,  in  cases  of  burglary  of  this  sort, 
to  charge  the  intent  to  steal  as  well  as  the  stealing,  according 
to  the  advice  of  Lord  Hale.  No  distinction,  favorable  to  this 
motion,  can  be  made  between  an  indictment  for  burglary,  and 
the  indictment  before  us ;  and  the  motion,  therefore,  must  be 
denied,  and  the  prisoner  sentenced. 
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COUNTY  OF  KENT,  SEPTEMBER  TERM,  1859, 
AT  EAST  GREENWICH. 


PRESENT  : 

Hon.  SAMUEL  AMES,  Chief  Justice. 
Hon.  GEORGE  A.  BRAYTON,)  TlTawnM 
Hon.  ALFRED  BOSWORTH,    |«*U8TICK8- 


Rhode  Island  Exchange  Bank  v.  Christopher  Hawkins. 

Where  a  court  of  law  is  unable  to  relieve  a  garnishee  who,  by  pure  accident  or  mistake, 
has  been  prevented  from  thereby  accounting  under  oath  in  his  own  discharge,  a  court  of 
equity  will,  under  its  well-settled  jurisdiction,  grant  him  relief;  but  not  where  neglect 
of  the  garnishee  or  of  his  agent  is  distinctly  traceable  as  the  cause  of  the  omission  to 
account. 

Where  a  bank,  served  as  garnishee,  advised  with  an  attorney  retained  generally  in  their 
business,  as  to  what  they  must  do,  and  were  told  to  make  an  affidavit,  but  did  not  re- 
quest the  attorney  to  attend  to  the  matter  for  them,  or  by  informing  him  what  they  had 
to  disclose,  or  by  leaving  the  copy  of  the  writ  with  him,  signify  to  him  that  they  ex- 
pected his  services;  Held,  that  they  had  no  right  to  expect  that  he  would  act  for  them 
in  the  matter,  especially,  as  before  the  time  of  accounting  had  passed,  the  cashier,  who 
by  law  was  to  make  the  affidavit,  knew  that  the  attorney  was  acting  for  the  plaintiff  in 
the  cause ;  and  that  an  omission  to  account  under  such  circumstances  was  too  plainly 
traceable  to  neglect,  to  warrant  equitable  relief  to  the  bank,  when  sued  as  a  garnishee 
neglecting  to  account 

Bill  in  equity  to  enjoin  a  suit  at  law,  commenced  by  the 
respondent  against  the  complainant  corporation,  as  a  garnishee 
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who  had  neglected  to  account  under  oath  before  judgment 
had  been  rendered  in  the  principal  suit ;  the  bill  alleging  that 
the  complainant  was  prevented  from  accounting  by  accident 
and  mistake,  and  praying  that  the  judgment  might  be  opened 
and  the  complainant  permitted  to  account  as  garnishee,  in  the 
principal  suit,  with  the  same  effect  as  if  judgment  had  not  been 
rendered  therein. 

The  cause  went  to  proof;  and  on  the  part  of  the  complainant 
bank  the  cashier  deposed,  in  substance,  that  on  the  last  of  May 
or  1st  of  July,  1855,  he  was  instructed  by  the  board  of  direc- 
tors to  employ  an  attorney,  who  had  then  come  to  reside  in  the 
Tillage  of  East  Greenwich,  in  which  the  bank  did  business,  to 
act  as  the  general  counsel  of  the  bank  and  to  transact  all  its 
legal  business ;  that  shortly  afterwards,  meeting  the  attorney  at 
the  railway  station  in  the  village  he  engaged  him  according  to 
his  instructions,  although  no  general  retainer  was  demanded  or 
paid ;  the  attorney  then,  or  a  few  days  after,  informing  him  that 
there  was  one  case,  which  he  named,  in  which  he  could  not  act 
for  the  bank,  having  been  previously  retained  by  the  opposite 
party ;  that  after  the  bank  was  served  wijh  copies  of  writs  for 
the  purpose  of  attaching  in  its  hands  the  personal  estate  of 
Gardner  &  Brother,  he  mentioned  the  fact  to  the  attorney,  and 
inquired  of  him  what  was  necessary  to  be  done.  That  the  attor- 
ney replied,  "  You  are  garnishees,  and  must  make  affidavit ; " 
and  nothing  more  was  done  or  said  on  either  side,  the  cashier 
supposing,  as  he  swore,  that  when  any  matter  required  his  per- 
sonal attention  in  the  cases,  the  attorney  would  send  into  the 
bank,  and  let  him  know  it 

It  appeared  that  the  attorney  himself  brought  the  suit  in 
which  the  bank  was  served;  that  the  suit  was  entered  at  the  Au- 
gust term  of  the  court  of  common  pleas  for  the  county  of  Kent, 

1855,  and  was  continued  to  the  next  February  term  of  the  court, 

1856,  with  leave  to  the  garnishee  to  make  affidavit,  at  which 
term,  the  counsel  of  Gardner  &  Brother  having  withdrawn  his 
appearance,  judgment  was  entered  up  by  default  against  the 
defendants,  —  the  complainant  not  having  made  affidavit  or 
received  any  notice  from  the  attorney  to  do  so.  The  cashier, 
admitted,  that  during  the  pendency  of  the  suit  he  might  have 
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heard  that  the  attorney  was  acting  for  the  plaintiff  in  the  suit, — 
now  respondent  to  the  bill,  —  bat  swore  that  he  did  not  suppose 
that  there  was  any  impropriety  in  the  attorney's  also  acting  for 
the  bank  in  its  character  of  garnishee  in  the  suit,  as  he  had  done 
in  another  suit  brought  by  him,  in  which  the  bank  was  served 
as  garnishee.  The  president  and  a  director  of  the  bank  de- 
posed also  to  the  instructions  to  the  cashier  to  retain  the 
attorney  in  the  business  of  the  bank,  and  to  his  having  sub- 
sequently transacted  what  law  business  the  bank  had ;  and  that 
they  relied  on  him  to  attend  to  their  interests  as  garnishees  in 
the  suit  in  question. 

On  the  other  hand,  the  attorney  deposed  that  he  had  no  recol- 
lection of  ever  having  been  generally  retained  as  the  counsel  for 
the  bank,  by  the  cashier  or  any  other  officer,  and  that  he  never 
charged  the  bank  with  such  retainer,  as  he  should  have  done,  if 
he  had  understood  that  he  was  so  retained ;  that  he  brought  the 
suit  for  the  respondent  against  Gardner  &  Brother,  in  which  the 
bank  was  served,  and  acted  openly  and  solely  for  the  respondent 
in  it,  in  court ;  and  had  no  recollection  of  ever  having  been  re- 
quested by  the  cashier;  or  any  other  officer  of  the  bank,  to  draw 
the  affidavit  of  the  bank  as  garnishee,  or  in  any  way  to  act  for 
it  on  the  suit ;  or  of  having  any  conversation  with  the  cashier 
or  other  officer  of  the  bank  about  the  suit  until  after  the  judg- 
ment was  obtained.  He  admitted  that  he  had  done  business 
for  the  bank  for  which  he  had  rendered  his  account;  and  ex- 
plained his  having  drawn  an  affidavit  for  the  bank  as  garnishee 
in  a  suit  which  he  had  commenced,  by  the-fact,  that  the  suit  was 
that  of  the  president  of  the  bank,  and  that  he  had  requested  him 
to  prepare  the  bank's  affidavit  as  garnishee. 

W.  H.  Potter,  for  the  complainant 

Courts  of  equity  have  jurisdiction  to  grant  new  trials  in  ac- 
tions at  law,  where,  from  accident  or  mistake,  the  party  has 
been  deprived  of  an  opportunity  of  making  his  defence  in  a 
court  of  law.  1S.&M.  Ch.  R.  466 ;  Joslin  v.  Coffin,  5  How. 
(Miss.)  537 ;  1  A.  K.  Marsh.  237 ;  Walker,  Ch.  R.  505 ;  Cochrcm 
v.  Street,  1  Wash.  (Va.)  R.  79.  For  what  is  accident,  in  the 
sense  of  a  court  of  chancery,  in  granting  new 'trials,  see  1 
Story,  Eq.  Jurisp.  §§  78,  109;  and  for  what  is  mistake,  lb. 
§§  110, 140,  and  notes. 
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T.  C.  Greene  Sf  R.  W.  Greene,  for  the  respondent 
1.  It  is  not  within  the  power  of  a  court  of  equity  to  grant 
the  relief  prayed  for,  in  the  case  set  forth  by  the  plaintiffs'  bill. 
The  act  of  the  general  assembly  making  the  garnishee,  who 
fails  to  make  affidavit,  liable  for  the  payment  of  the  debt,  is  as 
binding  on  a  court  of  equity  as  on  a  court  of  law.  To  relieve 
the  garnishee  from  such  liability  is  to  alter  a  law  of  the  general 
assembly,  and  is  the  exercise  of  legislative  power  in  the  form 
of  a  decree  of  a  court  of  equity.  See  2  Story,  Eq.  Jurisp. 
§  1326;  Gorman  v.  Low,  2  Ed.  Ch.  R.  324;  Chandler  v.  Draw* 
ford,  7  Ala.  506 ;  Peachy  v.  Somerset,  1  Strange,  446 ;  Keating 
v.  Sparrow,  1  Ball  &  B.  367.  No  case  can  be  found  in  which  a 
court  of  equity  has  relieved  after  a  statute  liability  or  penalty, 
accrued  on  account  of  accident  or  mistake,  but  only  when  ac- 
crued through  fraud.  Example,  statute  of  limitations.  No 
case  is  produced  by  opposite  counsel.  2  Story,  Eq.  Jurisp. 
§  1326. 

.  2.  The  plaintiffs  never  retained  an  attorney  to  act  in  their 
behalf  in  the  case  of  Christopher  Hawkins  v.  Benj.  W.  Gard- 
ner, surviving  partner  of  the  firm  of  Gardner  &  Brother. 

3.  If  they  had  retained  an  attorney  it  would  be  no  ground 
for  relief.  The  negligence  of  the  attorney  is  the  negligence 
of  the  client  Patterson  v.  Mathews,  3  Bibb,  80;  S.  C.  2 
U.  S.  Eq.  Digest,  367,  §  45;  Burton  v.  Wiley,  26  Verm.  (3 
Deane,)  430;  Wynnv.  Wilson,  1  Hemp.  698;  S.  C.  11  Am.  Dig. 
325,  §  40 ;  Yates  v.  Munroe,  13  Illinois,  212.  A  new  trial  ought 
not  to  be  granted  on  account  of  the  neglect  of  the  agent  or  at- 
torney applying  for  it  3  U.  S.  Dig.  581,  §  787,  and  cases  cited ; 
Barry  v.  Wilbourne,  2  Bailey,  91 ;  Leedom  v.  Pancake,  4  Yeates, 
183 ;  Rowley  v.  Blanton,  1  Mis.  49 ;  McLane  v.  Harris,  lb.  700 ; 
Ditto  v.  Commonwealth,  2  Bibb,  17 ;  Smith  v.  Morrison,  3  A. 
K.  Marsh.  81;  Green  v.  Robinson,  3  How.  (Miss.)  105;  Le- 
grand  v.  Baker,  6  Monr.  235;  S.  C.  2  Supp.  U.  S.  Dig.  451, 
§  479 ;  Steigers  v.  Darby,  8  Mis.  679 ;  Field  v.  Matson,  lb.. 
686. 

4.  The  failure  of  the  bank  to  make  their  affidavit  was  caused 
by  the  carelessness  and  negligence  of  their  own  officers.  The 
bank,  like  all  other  parties,  is  bound  to  know  the  law.     Igno- 
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ranee  is  no  excuse.  '  This  rule  applies  with  peculiar  force  to  the 
plaintiffs.  Boards  of  directors  and  cashiers  have  more  means 
of  knowledge  than  individuals.  The  affidavit  required  by  law 
is  a  simple  thing.  It  related  to  facts  within  their  own  knowl- 
edge and  in  their  own  books.  Their  statement  would  have  been 
conclusive,  unlike  defences  depending  on  the  testimony  of  wit- 
nesses. According  to  their  own  account,  they  employed  no 
one  to  draw  their  affidavit,  and  had  no  right  to  expect  that  he, 
whom  they  knew  to  be  the  attorney  for  the  plaintiff,  would  act 
for  them. 

Ames,  C.  J.  The  first  objection  to  the  relief  sought  by  this 
bill  is,  that  the  court  has  no  power  to  relieve  a  garnishee  who 
has  been  prevented  by  accident  from  accounting  upon  oath, 
because  this  would  be  to  relieve  against  a  statute  penalty,  in 
derogation  of  the  statute  itself;  in  effect,  to  setup  the  decree  of 
the  court  against  a  statute  which  was  designed  to  bind  it.  The 
objection  is  founded  upon  a  misconception  of  the  statute  relat- 
ing to  garnishment,  of  the  ground  upon  which  relief  is  here 
asked,  and  in  the  spirit  in  which  it  is  urged,  of  the  nature  of 
equitable  jurisdiction  itself. 

The  statute  of  foreign  attachment  does  not  impose  upon  the 
garnishee  the  payment  of  the  judgment  recovered  against  the 
principal  debtor,  as  a  penalty  for  not  disclosing  the  amount  of 
the  debtor's  property  in  his  hands  at  the  time  of  the  service,  but 
proceeds  upon  the  idea,  that  not  disclosing,  he  has  such  prop- 
erty in  his  hands  to  the  amount  of  the  judgment ;  and  if  it  does 
impose  it  as  a  penalty,  the  penalty  attaches,  as  we  shall  pres- 
ently consider,  not  upon  mere  non-disclosure,  but  upon  the 
neglect  or  refusal  to  disclose.  The  bill  does  not  seek  relief  as 
from  a  penalty  or  forfeiture,  which  is  a  distinct  head  of  equita- 
ble jurisdiction,  but  is  founded  upon  the  well-known  jurisdic- 
tion of  the  court  over  cases  of  accident  and  mistake ;  and  asks 
the  aid  of  the  court  because  of  an  accident  which  has  befallen 
the  complainant,  of  which  it  is  against  conscience  that  the  re- 
spondent should  avail  himself,  even  through  the  instrumentality 
of  a  court  of  law.  In  granting  relief  in  such  a  case,  the  court,  so 
far  from  contravening  the  statute,  merely  follows  out  its  spirit 
and  meaning,  —  acting,  too,  because,  as  a  court  of  law,  it  was 
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powerless  at  the  time  this  bill  was  filed,  to  do  that  which  the 
equity  of  the  statute  required. 

The  statute  provides,  that  if  any  person  served  with  the  copy 
of  a  writ  as  garnishee  "shall  neglect  or  refuse  to  render  an 
account  on  oath  as  aforesaid  of  what  personal  estate  of  the 
defendant "  he  had  in  his  hands  at  the  time  of  the  service  of 
such  copy,  such  garnishee  shall  be  liable  to  satisfy  the  judgment 
that  the  plaintiff  shall  obtain  against  the  defendant  in  such 
writ,  to  be  recovered  by  a  special  action  on  the  case. 

The  garnishee,  who  by  pure  accident  has  been  deprived  of  his 
light  to  disclose  in  his  own  relief,  can,  with  no  more  propriety, 
be  said  to  have  neglected  or  refused  to  account,  than  he  who  has 
been  defrauded  of  his  right  Now,  the  argument  for  the  re- 
spondent concedes  the  power  of  the  court  to  relieve  a  garnishee 
who  has  been  defrauded  of  his  right  to  disclose,  as  perfectly 
accordant  with  the  statute ;  and  this  is,  logically,  a  concession 
of  the  whole  objection. 

It  is  equally  the  law  which  gives  relief,  in  such  a  case,  whether 
administered  by  a  court  of  equity  or  by  a  court  of  common 
law;  the  partition  of  jurisdiction  between  the  two  tribunals,  or, 
as  here,  between  the  two  sides  of  the  same  tribunal,  attributing 
to  each  its  distinct  remedial  powers,  according  to  a  mere  rule  of 
custom  or  convenience.  Had  the  complainant  corporation  been 
a  party  to  the  suit  in  which  it  was  served  as  garnishee,  or  had 
our  statute  of  new  trials,  formerly,  as  now,  included  garnishees 
with  parties,  as  entitled  to  relief  at  the  hands  of  a  court  of  law 
from  a  judgment  obtained  by  accident  or  mistake,  the  matter 
of  this  bill  would  have  been  properly  the  subject  of  a  mere 
motion  on  the  law  side  of  the  court.  It  is  because  this  court 
decided  upon  such  a  motion,  that  it  had  no  power  under  the 
statute  of  new  trials,  as  it  formerly  stood,  to  relieve  a  garnishee 
who  had  not  answered  the  suit  in  which  he  was  served  by  open- 
ing the  judgment  so  that  he  might  account  under  oath,  that  a 
resort  to  the  equity  side  of  the  court,  in  this  case,  became  neces- 
sary ;  and  the  garnishee  here  seeks  relief,  in  equity,  upon  the 
same  ground  of  accident  and  mistake,  set  down  in  the  statute 
as  good  cause  for  the  granting  of  a  tried  or  new  trial  to  a  party 
by  a  court  of  law.     We  can  see  no  reason,  therefore,  for  jeal- 
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ousy  of  the  court  for  exercising  the  same  jurisdiction  by  their 
general  powers,  in  one  name,  in  favor  of  a  garnishee,  which 
they  have  been  expressly  authorized  by  statute  to  exercise  under 
another,  in  favor  of  a  party.  In  either  case,  the  court  should 
see  that  it  did  not  exceed  its  powers  ;  but  it  would  be  difficult 
for  it  to  see  how  the  exercise  of  the  same  power,  as  a  court  of 
equity,  was  more  to  be  feared,  or  more  derogated  from  the  just 
powers,  or  conflicted  with  the  enactments,  of  the  legislature, 
than  when  exercised  by  the  court  as  a  court  of  law. 

It  is  hardly  necessary,  at  this  day,  to  discuss  the  settled  right 
of  a  court  of  equity  to  enjoin  the  execution  of,  or  proceedings 
under,  a  judgment  at  law,  whether  founded  upon  statute  or 
common  law,  in  order  to  administer  equities,  which  the  court 
of  law,  where  the  execution  is  sought  or  the  proceedings  are 
had,  cannot  notice.  We  have  no  occasion  to  open  a  contro- 
versy which  has  been  settled  ever  since  the  time  of  James  L, 
or  to  do  more  than  to  refer  to  the  celebrated  judgment  of  Lord 
EUesmere  in  the  Earl  of  Oxford }s  case,  and  to  Mr.  Hallam's 
account  of  the  termination  of  the  dispute  upon  this  subject 
between  Lord  EUesmere  and  Lord  Coke.  Earl  of  Oxfords 
case,  1  Ch.  R.  1 ;  S.  C.  Comes  Oxon.  v.  .Neeth,  Toth.  126 ;  1 
Hallam's  Const.  Hist,  of  England,  471,  472.  Since  that  time*  at 
least,  the  distinction  between  legal  and  equitable  rights,  and 
the  jurisdiction  of  the  chancery,  where  the  former  only  are 
embodied  in  a  judgment  at  law  to  prevent  them  from  being 
wrested  to  purposes  of  injustice,  has  been  universally  acknowl- 
edged and  approved,  as  but  a  mode  of  doing  complete  justice 
—  the  end  of  all  tribunals,  —  and  which  supposes  of  course, 
due  attention  to  all  the  rights  of  the  litigants,  by  whatever 
name  they  may  be  called.  The  rule  which  governs  upon  this 
subject,  both  in  England  and  in  this  country,  cannot  be  better 
expressed  than  in  the  language  of  Chief  Justice  Marshall  in 
giving  judgment  in  the  case  of  the  Marine  Ins,  Co*  of  Alexan- 
dria v.  Hodgson,  7  Cranch,  332  :  "  Without  attempting  to  draw 
any  precise  line  to  which  courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining  parties  from  availing 
themselves  of  judgments  obtained  at  law,  it  may  be  safely 
said,  that  any  fact  which  clearly  proves  it  to  be  against  con- 
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science  to  execute  a  judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but  woe  prevented  by  fraud 
or  accident,  unmixed  with  any  fault  or  negligence  of  himself  or  his 
agents,  will  justify  an  application  to  a  court  of  chancery."  Bee 
2  White  and  Tndor's  Leading  Cas.  in  Equity,  Part  2,  pp. 
83*114,  Hare  and  Wallace's  notes  to  the  Earl  of  Oxford's  case, 
for  a  collation  of  English  and  American  cases. 

As  the  above  rule  supposes,  it  is  a  maxim  of  the  chancery , 
and  a  very  old  one,  that  if  a  man  comes  to  be  remediless  at  the! 
common  law  by  his  own  negligence,  he  shall  not  be  relieved 
in  equity  ;  Brake's  Abr.  Conscience,  pL  23 ;  22  Edward  4,  6,  b ; 
4  Vin.  Abr.  Chancery,  note  2 }  and  if  this  were  not  so,  our  own 
statute  would,  as  we  have  seen,  by  its  very  terms  out  off  a  gar- 
nishee, neglecting  to  answer,  from  such  relief. 

Has,  then,  the  complainant  corporation  been  deprived  of  the 
power  to  answer  as  garnishee,  in  the  suit  at  law  mentioned  in 
the  bill,  by  pure  accident  or  mistake ;  or,  as  the  remaining  ob- 
jection to  relief  in  this  case  supposes,  by  its  own  neglect;  or, 
what  is  the  same  thing,  the  neglect  of  its  officers  or  agents ; 
against  the  consequences  of  which,  for  the  reason  above  given, 
this  court  cannot  relieve  ? 

The  accident  or  mistake  set  up  by  the  complainants  as  a 
ground  for  relief,  is,  that  an  attorney,  whom  they  had  retained 
generally  in  their  business,  and  who  had  advised  them  that 
they  must  make  feua  affidavit,  did  not  give  them  notice  when 
to  come  into  court  to  make  it  They  do  not  pretend  that  their 
cashier  requested  the  attorney  to  draw  their  affidavit,  or  in* 
formed  him  what  they  had  to  disclose,  or  asked  him  when  the 
disclosure  was  to  be  made,  or  even  left  with  him,  as  significant 
of  expected  service,  the  copy  of  the  writ  of  attachment.  The 
proof  submitted  by  them  is,  that  their  cashier,  who  by  law  is  to 
make  the  affidavit,  upon  receiving  from  the  attorney  all  the 
advice  that  he  asked :  to  wit,  that  an  affidavit  must  be  made, 
took  no  step  whatever  to  make  it,  —  that  having  been  told 
What  his  duty  was,  he  relied,  without  any  reason  for  the  reli- 
ance, upon  some  one  else,  unasked,  to  inform  him  when  to  per* 
form  it    Admitting  that  the  attorney  who  advised  him  was  re* 
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tained  generally  in  the  business  of  the  bank,  which  he  denies, 
what  right  had  the  bank  to  expect  that  he  would  attend  to  busi- 
ness with  which  they  had  not  charged  him,  and  especially  to 
draw  an  affidavit  of  facts  which  they  had  not  disclosed  to 
him  ?  A  general  retainer  merely  gives  a  right  to  expect  pro- 
fessional service  when  requested,  but  none  which  is  not  re- 
quested. It  binds  the  person  retained  not  to  take  a  fee  from 
another  against  his  retainer ;  but  to  do  nothing  except  what  he 
4jr£sked  to  do;  and  for  this  he  is  to  be  distinctly  paid.  The 
very  case  made  by  the  complainants  shows,  therefore,  that  their 
cashier  and  agent,  though  advised  what  to  do,  neglected  to  take 
the  proper  and  usual  steps  to  do  it  When  to  this  is  added,  that 
before  the  time  of  accounting  had  expired,  the  cashier  admits, 
that  he  knew  that  the  attorney  upon  whom  he  relied  was  act- 
ing for  the  plaintiff  in  the  suit,  and,  though  thus  put  upon 
his  guard,  had  no  explanation  with  him,  how  can  we  say,  that 
the  difficulty  in  which  the  complainants  find  themselves  arose 
from  an  accident  or  a  mistake,  in  which,  the  neglect  of  them- 
selves or  of  their  agent  bore  no  part  ?  But  upon  the  theory  of  the 
plaintiffs,  that  an  attorney,  actually  retained  by  them,  had  by 
his  negligent  conduct  in  their  business  deprived  them  of  a  ma- 
terial advantage,  how  would  they  be  advanced  in  a  title  to  the 
relief  of  the  court  ?  His  negligence,  as  that  of  their  agent, 
would  as  much  disentitle  them  to  relief,  as  that  of  their  cash- 
ier ;  their  remedy,  in  either  case,  being  in  damages  against  him 
who  by  his  neglect  of  duty  had  caused  their  loss. 

We  see  no  evidence  of  a  fraudulent  design  of  the  attorney 
to  obtain  an  advantage  for  his  client,  in  this  matter,  at  the  ex- 
pense of  the  plaintiffs ;  and,  indeed,  no  such  design  or  practice 
is  charged  in  the  bill.  In  the  best  view  of  the  case  for  the 
plaintiffs  which  can  be  taken,  there  was  a 'misunderstanding 
between  their  cashier  and  the  attorney  of  the  respondent,  then 
plaintiff  in  the  attachment  suit,  as  to  the  attorney's  acting  also 
in  the  suit  for  the  plaintiffs,  who  were  garnisheed  therein.  As 
the  result  of  the  evidence,  we  can  see  no  good  reason  why  it 
should  have  been  expected,  whether  he  was  generally  retained 
for  the  plaintiffs  or  not,  that  he  would,  unless  requested,  act  for 
them  at  all    He  had  answered,  it  is  agreed,  the  only  question 
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which  was  put  to  him,  and  informed  them  of  their  duty ;  and 
was  never  called  upon  by  them  to  do  anything  else  towards 
their  performance  of  it.  We  cannot  look  upon  such  a  case  as 
one  of  unavoidable  accident,  or  of  mistake  unmingled  with 
neglect ;  and  must,  therefore,  in  accordance  with  the  settled 
rule  which  governs  equitable  action,  as  well  as  in  obedience 
to  the  statute  relating  to  foreign  attachment,  order  this  bill  to 
be  dismissed,  with  costs. 


State  v.  Mowry  Williams. 


6    907 
12    218 


6    207. 

To  convict  one  of  being  a  common  seller  of  strong  or  Intoxicating  liquors,  under  sections  L26  22BI 
26  and  27  of  chap.  78  of  the  Rev.  Stats.,  it  is  not  necessary  that  he  should  have  been  twice 
convicted  of  selling  in  violation  of  section  16  of  the  same  chapter,  and  a  third  sale  by 
him  be  proved  within  six  months  of  his  last  conviction;  but  proof  of  any  three  distinct 
sales,  either  to  the  same  person,  or  to  different  persons,  is  sufficient  to  maintain  the  in- 
dictment; the  last  clause  of  the  27th  section  not  being  designed  to  limit  the  effect  of 
the  first  clause  of  the  section,  but  to  ease  a  doubt  which  had  arisen  about  a  double 
conviction  founded  in  part  upon  the  same  proot 

Where  a  witness  has  sworn  in  his  direct  examination  that  the  criminal  acts  were  done 
within  the  times  laid  in  the  indictment,  and,  upon  cross-examination,  it  appears  that 
he  cannot  fix  the  precise  date  of  any  one  of  them,  it  is  permissible  in  reply,  to  re- 
examine the  witness  as  to  the  means  by  which  he  is  enabled  to  ascertain  that  the 
criminal  acts  were  done  within  the  period  covered  by  the  indictment 

Unless  it  appears  that  a  party  excepting  to  the  suggestive  or  leading  character  of  ques- 
tions put  by  his  opponent  to  his  witnesses  has  'suffered  injury  therefrom,  a  'court  of 
error,  upon  a  bill  of  exceptions  which  does  not  disclose  the  circumstances,  will  hardly 
interfere  with  a  matter  so  amenable  to  circumstances,  and  so  much  within  the  discre- 
tion of  the  judge  trying  the  oatfse. 

Indictment  against  the  defendant  as  a  common  seller  of 
strong  liquors,  at  East  Greenwich,  between  the  1st  day  of  Octo- 
ber, 1868,  and  the  14th  day  of  February,  1859. 

At  the  trial  of  the  indictment  before  Mr.  Justice  Shearman, 
with  a  jury,  at  the  February  term  of  the  court  of  common 
pleas  for  the  county  of  Kent,  1859,  it  appeared,  that  one  Arnold 
J.  Place,  a  witness  produced  on  the  part  of  the  state,  testified 
in  his  direct  examination,  that  he  had  been  a  frequent  pur- 
chaser of  liquors  of  the  defendant  since  he  had  kept  shop  in 
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East  Greenwich,  within  the  times  laid  in  the  indictment,  both 
to  drink  on  the  spot  and  to  carry  away ;  that  he  could  not  tell 
the  number  of  times  he  had  purchased  it,  there  were  so  many 
times ;  he  had  purchased  it  a  number  of  times.  On  cross  ex-* 
amination  he  said,  that  he  could  not  give  any  certain  dates ;  it 
was  since  the  defendant  kept  the  shop ;  be  meant  to  say,  that 
he  had  bought  of  the  defendant  since  be  kept  his  shop,  and 
thought  that  it  wafe  within  the  times  laid  in  the  indictment.  The 
first  time  he  purchased  of  the  defendant  he  was  alone ;  got  gin 
there  of  the  defendant  four  or  five  times ;  had  it  nearly  every 
day.  Against  the  objection  of  the  counsel  for  the  defendant, 
the  court  permitted  the  attorney-general  to  reexamine  the  wit* 
ness  as  to  the  time  when  the  defendant  kept  the  shop  and  sold 
to  the  witness,  with  espeoial  reference  to  the  times  when  the 
supreme  court  sat  in  East  Greenwich,  in  September,  1858,  and 
when  the  grand  jury  attended  the  court  of  common  pleas  there, 
at  its  February  term,  for  the  county  of  Kent,  1869. 

Upon  this  reexamination,  the  attorney-general  asked  the  wit- 
ness, the  counsel  for  the  defendant  objecting,  "whether  he 
remembered  when  the  grand  jury  were  in  session  for  the  Feb- 
ruary court  of  common  pleas,  1859?"  The  court  having 
admitted  the  question,  the  witness  answered,  "  that  he  did." 
The  attorney-general  then  asked  the  witness,  "if  the  pur- 
chases were  made  before  that  time  ? "  To  this  question  the 
WWsel  for  the  defendant  objected ;  but  the  court  allowed  the 
question  to  be  put,  and  the  witness  answered,  "  that  the  pur- 
chases were  made  before  that  time." 

The  counsel  for  the  defendant  also  requested  the  court  to 
charge  the  jury,  that  they  could  not  convict  the  defendant  of 
being  a  common  seller  under  sections  26  and  27,  of  chap.  78,  of 
the  Rev.  Stats.,  without  proof  of  two  previous  convictions  for 
selling  strong  liquors  in  violation  of  sect  16  of  the  same 
chapters  and  of  a  like  sale  in  violation  of  that  section  within  six 
months  of  the  last  conviction.  This  charge  the  court  refused 
to  give,  but  charged  the  jury  that  any  three  sales  of  strong  or 
intoxicating  liquors,  made  by  the  defendant  within  the  times 
laid  in  the  indictment,  were  sufficient  to  maintain  it 

The  jury  having  found  the  defendant  guilty,  and  he  having 
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duly  excepted  to  the  above  rulings  of  the  court,  the  same  were 
now  brought  to  this  court  for  the  correction  of  alleged  errors  of 
law  therein. 

W.  H.  Potter,  for  the  defendant. 

1.  Place's  reexamination  was  objectionable  and  illegal,  be- 
cause the  questions  were  leading,  and  the  testimony  incompetent 
and  irrelevant,  both  in  substance  and  in  the  time  and  manner 
of  its  admission. 

2.  An  indictment  for  common  selling  requires  tq  be  sustained 
by  proof,  that  the  defendant  has  been  twice  convicted  of  a  vio- 
lation of  sect.  16,  of  chap.  78,  of  the  Rev.  Stats.,  and  by  proof, 
that  the  defendant  has  again  violated  it  within  six  months  of 
his  last  conviction. 

X  B.  Eimballj  attorney-general,  for  the  state. 

L  The  reexamination  of  the  witness,  Arnold  J.  Place,  was 
proper  to  explain  the  cross-examination.  1  Greenleaf  on  Ev. 
p.  609,  sec.  467. 

IL  If  the  reexamination  of  the  witness  was  in  fact  as  to 
new  matter,  the  court  had  the  discretion  to  permit  it,  and  it  is 
therefore  no  ground  for  a  new  trial.  Law  v.  Murriil,  6  Wend. 
268 ;  9  Cowen,  65 ;  Frederick  v.  Gray,  10  Serg.  &  Rawle, 
482 ;  Ourren  v.  Comers,  5  Binney,  488 ;  State  v.  Silver,  3  Dev. 
332 ;  Freleigh  v.  State,  8  Mis.  606 ;  Brown  v.  Burns,  8  Mis.  26. 

IIL  It  is  not  necessary  for  the  government  to  prove,  in  order 
to  sustain  an  indictment  for  common  selling,  two  previous  con- 
victions of  a  violation  of  sect.  16,  of  chap.  78,  of  the  Rev.  Stats. 
and  another  violation  of  said  section  within  six  months  next 
succeeding  the  last  conviction.  The  statute  does  not  prescribe 
the  only  mode  of  proof.  Rev.  Stats,  chap.  78,  §§  26,  27  ;  State 
v.  Johnson,  3  R.  L  Rep.  94. 

Ames,  C.  J.  The  first  clause  of  the  27th  section  of  chap.  78, 
of  the  Revised  Statutes  expressly  provides,  that  three  several 
sales  of  strong  or  intoxicating  liquors,  either  to  the  same  person 
or  to  different  persons,  shall  be  sufficient  to  constitute  the  per- 
son selling,  a  common  seller,  within  the  meaning  of  the  26th 
section  of  the  same  statute.  Under  this  clause  of  the  27th 
section  the  defendant  was  properly  convicted ;  the  office  of  the 
ia* 
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last  clause  of  the  section  being,  not  to  limit  the  first,  but  to 
provide  further,  that  although  the  defendant  had  been  convicted 
and  punished  under  the  16th  section  of  the  same  chapter  for 
two  of  the  sales,  he  might,  nevertheless,  upon  proof  of  a  third 
sale  within  six  months  of  the  last  conviction,  be  convicted 
thereby  as  a  common  seller.  This  clause  was  evidently  added 
to  meet  the  objection  of  a  double  conviotion  founded  in  part 
upon  the  same  proof,  which  was  started  and  discussed  in  State 
v.  Johnson,  3  R.  L  Rep.  94,  and  to  recognize  the  distinction 
there  laid  down  by  the  court,  between  the  offence  of  a  single 
sale  in  violation  of  law,  and  the  offence  of  carrying  on  an 
illegal  traffic  in  liquors,  proved,  under  the  statute,  by  three  dis- 
tinct sales  in  violation  of  it. 

The  other  exceptions  axe  equally  untenable.  The  witness 
for  the  state,  Place,  had  sworn,  in  his  direct  examination,  that 
the  defendant  had  frequently  sq!4  to  him  within  the  times  laid 
in  the  indictment.  It  appearing  from  his  cross-examination 
that  he  could  not  specify  the  precise  date  of  any  one  of  these 
numerous  sales,  it  was  quite  proper  that  the  government  should 
be  permitted  in  reply,  to  reexamine  him  as  to  the  means  by  which 
he  was  able  to  ascertain  that  the  sales  were  made  to  him  by 
the  defendant  within  the  period  covered  by  the  indictment. 
We  see  no  reason  to  suppose  that  the  defendant  suffered  any 
injury  from  the  suggestive  or  leading  character  of  the  last  and 
only  objectionable  question  m  point  of  form,  put  by  the  attor- 
ney-general upon  his  reexamination  of  the  witness,  Place  j  and 
without  this,  should  hardly  attempt  to  interfere  with  a  matter 
so  amenable  to  circumstances,  and  qo  much  within  the  discre- 
tion of  the  judge  trying  the  cause.  Both  exceptions  must  there- 
fore be  overruled,  and  sentence  be  passed  upon  the  verdict 
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COUNTY  OF  PROVIDENCE,  SEPTEMBER  TERM,  X859t 
AT  PROVIPENCE- 


present: 


Hon.  SAMUEL  AMES,  Chibf  Justjcb. 
Hon.  GEORGE  A.  BRAYTON, )  JuflTXCE8 
Hon.  ALFRED  BOSWORTH,   }«^flT*cl»- 


jobn  cdonnslx*  p.  thb  pbovidenc*  ani>  worcester 
Railroad  Company. 

The fourth  section  of  the  "act  in  relation  to  vaflroads,"  (Pig.  ISHpp.  888,  889,)  giving 
en  action  to  any  one  injured  by  the  neglect  of  a  railroad  company  to  ring  the  bell  upon 
their  locomotive  engine  for  the  distance,  at  least,  of  eighty  rods  from  the  place  where 
the  mOiQa4  crosses  any  turnpike,  highway,  er  pubho  way,  npon  the  same  level  with 
the  railroad,  and  to  keep  the  seme  ringing  until  the  engine  shall  have  crossed  snob  tone- 
pike  or  road,  was  exclusively  designed  for  the  benefit  of  persons  crossing  the  turnpike, 
highway,  or  public  way  on  a  level  with  the  railroad;  and  hence,  a  person  who  is  in- 
jured by  the  engine,  whilst  he  is  walking  aleng  the  track  of  the  railroad  and  not  at  any 
crossing,  cannot  recover  damages  against  the  railroad  company  for  such  injury,  upon 
the  ground  that  the  injury  was  caused  by  their  neglect  to  ring  the  bell  upon  their  loco- 
notive,  as  required  by  the  statute. 

This  was  an  action  of  the  ease,  brought  against  the  defend- 
ants, a  railroad  corporation,  under  the  third  section  of  the  "  aet 
in  relation  to  railroads,'9  found  in  the  Digest  of  1844,  pp.  338, 
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O'Donnell «.  The  Providence  and  Worcester  Railroad  Company. 

The  declaration,  which  contained  two  counts,  in  substance 
alleged,  that  the  defendants,  on  the  25th  day  of  April,  1897, 
unreasonably  neglected  and  refused  to  ring,  ot  cause  to  be  rung, 
any  bell  upon  their  locomotive  engine,  whilst  the  same  was 
passing  upon  their  railroad,  within  the  distance  of  eighty  rods 
from  the  place  where  said  railroad  crosses  a  certain  public 
way,  to  wit :  Webster  street,  in  the  city  of.  Providence,  at  the% 
same  level  with  said  road,  and  unreasonably  neglected  and  re- 
fused to  keep  said  bell  ringing  until  said  engine  had  crossed  said 
public  way ;  by  reason  whereof,  to  wit:  of  said  neglect  and  re- 
fusal of  said  defendants,  the  plaintiff  was  thrown  down  by  said 
engine,  and  run  over,  and  greatly  injured,  and  his  leg  broken, 
and  he  was  otherwise  greatly  injured,  so  that  he  was  compelled 
to  have  his  leg  amputated,  and  his  life  was  despaired  of,  and  he 
was  put  to  large  expense  in  curing  said  injuries,  &c. 

Plea,  the  general  issue. 

The  act  under  which  the  action  was  brought  was,  so  far  as 
applicable  to  it,  as  follows : 

"  Sect  1.  Every  railroad  company  incorporated  under  the 
authority  of  this  state  shall  cause  a  bell  of  at  least  thirty-two 
pounds  in  weight  to  be  placed  on  each  locomotive  engine  pass- 
ing upon  their  road ;  and  the  said  bell  shall  be  rung  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  said  railroad 
crosses  any  turnpike,  highway,  or  public  way  upon  the  same 
level  with  the  railroad,  and  shall  be  kept  ringing  until  the  engine 
has  crossed  such  turnpike  or  road. 

"  Sect  2.  Every  such  railroad  company  shall  cause  boards 
to  be  placed,  well  supported  by  posts  or  otherwise,  and  con- 
stantly maintained,  across  each  turnpike,  highway,  or  public 
way,  where  it  is  crossed  by  the  railroad  upon  the  same  level 
therewith ;  the  said  posts  and  boards  to  be  of  such  height  as 
shall  be  easily  seen  by  travellers,  without  obstructing  the  travel^ 
and  on  each  side  of  said  boards  the  following  inscription  shall 
be  painted  in  capital  letters,  of  at  least  the  size  of  nine  inches 
each, '  Railroad  Crossing —  Look  out  for  the  Engine  while  the 
Bell  rings.9 

"  Sect  3.  If  any  railroad  company  shall  unreasonably  neglect 
or  refuse  to  comply  with  the  requisitions  contained  in  this  act, 
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they  shall  forfeit  for  every  such  neglect  or  refusal  a  sum  not  ex- 
ceeding one  thousand  dollars ;  to  be  recovered  in  an  action  of 
debt  before  any  court  proper  to  try  the  same ;  one  half  thereof 
to  and  for  the  use  of  the  state,  and  the  other  half  to  and  for  the 
use  of  the  person  who  shall  sue  for  the  same.  And  the  said 
railroad  company  shall  also  be  liable  for  all  damages  sustained 
by  any  person  by  reason  of  such  neglect  or  refusal  on  the  part 
of  the  company," 

At  the  trial  of  the  case  before  the  chief  justice,  with  a  jury, 
at  the  September  term  of  this  court,  1858,  it  appearing,  from 
the  evidence  of  the  plaintiff  himself,  that  at  the  time  of  the 
injury  complained  of,  the  plaintiff  was  walking  upon  the  track 
of  the  defendants'  railroad,  and  was  not  at  any  place  where  the 
railroad  crossed  any  turnpike,  highway,  or  public  way,  upon  the 
same  level  with  the  railroad ;  and  the  proof  on  both  sides,  as  to 
the  cause  of  the  injury,  being  directed  exclusively  to  the  ques- 
tion whether  the  bell  of  the  locomotive  engine  which  struck 
down  the  plaintiff  was  rung  or  not,  the  defendants  requested 
the  judge  to  instruct  the  jury,  that  the  plaintiff  had  not 
proved  bis  case,  and  that  upon  the  facts,  as  proved,  the  defend- 
ants were  entitled  to  a  verdict, 

This  instruction,  however,  the  judge  refused  to  give;  but 
instructed  the  jury,  pro  forma,  that  if  they  were  satisfied,  as  the 
fair  result  of  the  whole  testimony,  that  the  defendants  neglected 
to  ring  their  bell  as  alleged  in  the  declaration,  and  that  in  con- 
sequence of  such  neglect  the  plaintiff  was  injured,  they  should 
find  a  verdict  in  his  favor,  without  reference  to  the  place  where 
he  was,  or  whether  he  was  or  was  not  lawfully  there. 

Under  these  instructions,  the  jury  having  returned  a  verdict  for 
the  plaintiff  for  $1,500  damages,  the  defendants  now  moved 
for  a  new  trial,  upon  the  ground  of  error  in  law  in  said  instruc- 
tions. Another  ground  for  new  trial  taken  by  the  defendants, 
was,  that  the  verdict  was  against  the  weight  of  the  evidence; 
but  as  the  court  did  not  consider  this  ground,  it  is  unnecessary 
to  detail  the  stpte  of  the  evidence  upon  which  the  motion,  in 
this  respect,  was  founded, 

Payne,  for  the  motion. 

Parkhurstt  against  it 
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Brayton,  J.  The  plaintiff  does  not  allege  that  the  defend- 
ants conducted  the  engine  carelessly  and  negligently,  and  that 
by  reason  of  such  carelessness  and  negligence,  the  plaintiff  was 
knocked  down  and  injured,  but  in  the  language  of  the  statute, 
that  the  defendants  unreasonably  neglected 'and  refused  to  ring 
any  bell  upon  a  locomotive  engine  of  theirs  passing  upon  their 
railroad,  at  the  distance  of  eighty  rods  from  the  place  where 
^said  railroad  crossed  certain  public  highway  upon  the  same  level 
with  the  railroad,  &c,  by  reason  whereof  the  plaintiff  was 
thrown  down  and  injured. 

f  If  the  defendants  have  violated  any  duty  owing  from  them 
to  the  plaintiff,  and  by  means  or  in  consequence  of  that  violap 
Hon  the  plaintiff  has  suffered  injury,  he  has  a  right  to  compen- 
sation and  damages  at  the  hands  of  the  defendants  for  such 
N  injury.  In  the  language  of  the  books,  an  action  lies  against 
him  who  neglects  to  do  that  which  by  law  he  ought  to  do,  (1 
Vent  265 ;  1  Salk.  335,)  and  that,  whether  the  duty  be  one  ex- 
isting at  common  law,  or  be  one  imposed  by  statute.  In  order, 
however,  to  a  recovery,  it  is  not  sufficient  that  some  duty  or 
obligation  should  have  been  neglected  by  the  defendants,  but  it 
must  have  been  a  neglect  of  some  duty  or  obligation  to  him 
v  who  claims  damages  for  the  neglect.  In  1  Comyns's  Digest,  Ac- 
tion upon  Statute,  F,  it  is  said,  "  In  every  case  where  a  statute 
enacts  or  prohibits  a  thing  for  the  benefit  of  a  person,  he  shall 
have  a  remedy  upon  the  same  statute  for  the  thing  enacted  for 
his  advantage,  or  for  the  recompense  of  the  wrong  done  to  him 
contrary  to  said  law,"  confining  the  remedy  to  such  things  as  axe 
enacted  for  the  benefit  of  the  person  suing. 

The  obligation  resting  upon  adjoining  owners  of  lands  to 
maintain  portions  of  the  partition  fences  between  them  is  put  as 
an  example ;  whether  the  duty  be  one  arising  from  prescription, 
as  in  England,  or  imposed  by  statute,  as  in  this  country.  Rust 
v.  Low  <$*  another,  6  Mass.  90 ;  1  Vent  265. 

In  74  E.  C.  L.  160,  is  the  case  of  Bichette  v.  East  and  West 
India  Docks,  SfC.  Company,  where  the  defendants,  a  railway  com- 
pany, were  by  statute  required  to  maintain  a  fence,  for  separat- 
ing the  lands  taken  for  the  road  from  the  adjoining  lands  not 
taken,  and  protecting  such  lands  of  the  owner  or  occupier  from 
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cattle  straying  thereout,  the  cattle  of  the  plaintiff  crossed  from 
his  own  close  into  one  adjoining  the  railroad,  and  thence, 
through  defect  of  the  defendant's  fence,  upon  the  railroad,  and 
were  killed.  The  plaintiff  alleged  the  neglect  to  maintain  the 
fence  by  the  defendants,  whereby  the  cattle  passed  upon  the 
track  of  the  railroad.  The  court  held,  that  though  as  against 
the  adjoining  owners  of  the  land  the  company  were  obliged  to 
maintain  a  fence,  no  such  duty  was  imposed  upon  them  to- 
wards the  plaintiff,  who  was  not  an  adjoining  owner  or  occu- 
pier, and  that  he  had  no  right  to  recover  for  the  loss  of  his  cattle.' 

The  proof  in  the  cause,  as  given  by  the  plaintiff  was,  that  he, 
the  plaintiff,  was  not,  at  the  time  the  injury  happened,  either  at 
the  place  where  the  railroad  crossed  the  public  highway  on  the 
same  level,  nor  upon  the  highway  which  was  so  crossed  by  the 
railroad,  but  at  a  very  considerable  distance  from  any  such 
highway,  and  upon  the  track  of  the  railroad.  The  judge  before 
whom  the  cause  was  tried,  upon  this  state  of  the  evidence, 
charged  the  jury  that  if  they  were  satisfied,  as  the  fair  result 
of  the  whole  testimony,  that  the  defendants  neglected  to  ring 
the  bell  as  alleged  in  the  declaration,  and  that  in  consequence 
of  such  neglect  the  plaintiff  was  injured,  they  should  find  a 
verdict  in  his  favor,  without  reference  to  the  place  where  he 
was,  and  without  reference  to  the  question,  whether  he  was,  or 
was  not,  lawfully  there.  In  effect,  he  instructed  the  jury  that 
they  need  not  regard  the  fact  that  the  plaintiff  was  not  upon  the 
highway,  or  at  the  crossing  referred  to.  This  direction  to  the 
jury  assumes,  that  the  duty  imposed  upon  the  defendants  of 
ringing  the  bell  of  the  locomotive  engine  the  whole  distance  of 
eighty  rods  from  the  place  of  crossing  on  the  same  level,  was 
due  from  the  defendants  alike  to  all  persons,  and  not  merely  to 
those  who  had  occasion  to  travel  upon  the  public  highway,  and 
the  jury  must  have  understood  from  the  charge  that  such  was 
the  law  of  the  case. 

Whether  this  instruction  was,  or  was  not  erroneous,  depends 
upon  the  construction  to  be  given  to  the  statute.  If  the  thing 
enacted  here,  viz.,  the  ringing  of  the  bell,  was  enacted  for  the 
benefit  of  persons  in  the  position  of  the  plaintiff,  then  the  in- 
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structions  were  correct  If,  on  the  other  hand,  it  was  enacted 
for  the  benefit  of  those  only  who  were  travellers,  and  had  occa- 
sion to  pass  upon  the  highway,  and  crossed  it  at  grade,  tMtt 
was  the  instruction  erroneous. 

Now  in  looking  at  the  provisions  of  this  statute,  we  think  the 
purpose  and  object  of  them  are  reasonably  clear.  The  act  does 
not  require  the  bell  to  be  rung  at  or  near  the  apptoach  to  any 
place  where  any  private  passway  crosses  the  railroad,  nor  near 
any  place  where  the  railroad  crosses  even  a  public  highway  above 
or  below  the  level  of  such  highway,  but  only  near  highways  o* 
turnpikes  which  the  railroad  crosses  on  the  same  level,  and  where 
only  there  would  be  danger  of  a  collision  of  the  train  with  indi- 
viduals, or  their  horses,  carriages,  or  teams.  The  bell  is  required 
to  be  rung  for  the  distance  of  eighty  rods  before  coming  to  such 
crossings.  From  the  usual  speed  with  which  trains  move,  the 
time  between  the  first  signal  from  the  bell,  till  the  engine  would 
cross  the  public  highway,  would  be  barely  sufficient  for  reason* 
able  notice  to  persons  approaching  such  crossing,  —  from  thirty 

/to  forty-six  seconds.  It  is  quite  evident  that  it  could  not  have 
been  intended  to  warn  people  elsewhere.  At  such  places  it  was 
necessary  to.  give  notice  to  travellers  approaching  the  place  of 
crossing,  and  before  they  were  upon  the  track,  that  they  should 
not  venture  there  while  the  train  was  approaching ;  and  the  bell 
was  required  to  be  sounded  that  they  might  have  such  notice. 

v  But  the  other  provision  of  the  act  contained  in  section  4  is  fttill 
more  positive.  The  sign  is  to  be  placed  at  the  highway,  and  at 
the  place  of  crossing.  It  is  to  be  in  large  letters,  so  as  to  be 
most  likely  to  attract  the  attention  of  a  passing  traveller,  and 
which  he  could  not  well  fail  to  see.  It  is  provided  that  it 
shall  be  placed  so  high  as  not  to  obstruct  travel,  and  at 
such  height  as  to  be  easily  seen  by  travellers,  that  is,  by 
travellers  on  the  public  highway.  This  language  could  not 
have  been  used  with  any  propriety  unless  the  notice  required 
had  been  intended  for  the  benefit  of  such  travellers ;  and  other 
language  would  have  been  used,  if  the  act  had  been  designed 
for  the  benefit  of  persons  upon  the  track  of  the  railroad  at  other 
places  than  the  crossing  of  such  highway. 
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We  are  all  of  opinion  that  this  enactment  was  not  for  the 
benefit  of  persons  in  the  situation  of  the  plaintiff,  and  that  the 
direction  given  to  the  jury  was,  in  this  regard,  erroneous ;  and 
for  that  cause  the  verdict  rendered  for  the  plaintiff  must  be  set 
aside. 

The  conclusion  to  which  we  have  come  upon  this  point  ren- 
ders it  unnecessary  to  consider  the  other  ground  upon  which  a 
new  trial  is  asked,  viz. :  that  the  verdict  is  against  the  evidence 
in  the  cause. 

A  new  trial  in  this  case  could  be  of  no  service  to  either 
party.  The  plaintiff  counts  upon  the  neglect  of  a  duty  pre- 
scribed by  statute,  and  upon  that  alone ;  and  that  duty  not  being 
enacted  for  his  benefit,  he  cannot  claim  damages  for  the  neglect 
of  it,  and  can  have  no  right  to  recover  against  the  defendant ; 
and  for  this  cause, 

Judgment j  notwithstanding  the  verdict,  must  be  for  the  defendants 
for  their  costs. 


John  Thompson  v.  John  S.  Ide. 

• 

The  payees  of  a  note,  who  were  New  York  stockbrokers,  had  received  it  from  the  defend- 
ant as  collateral  security  for  any  balance  which  might  accrue  in  their  favor,  in  the 
course  of  his  stock  transactions,  carried  on  through  them;  and  a  large  balance,  far  ex- 
ceeding the  amount  of  the  note,  had  accrued  in  their  favor  growing  out  of  stock  trans- 
actions not  proved  to  be  impeachable  under  the  New  York  statutes  against  stock-job- 
bing and  gambling  in  stocks.  In  this  state  of  things  the  plaintiff,  who  was  an  execution 
debtor  of  the  defendant,  and  for  the  purpose  of  attaching  thereon  in  the  hands  of  the 
plaintiff's  attorney  the  amount  which  he  might  pay  on  the  execution,  received  the  note 
indorsed  in  blank  by  the  brokers,  after  it  was  overdue,  under  a  contract  to  sue  it  in  his 
own  name,  with  the  right  to  take  to  his  own  use,  at  the  rate  of  fifty  per  cent,  so  much 
of  the  judgment  he  should  recover  as  he  might  wish  to  use,  — he  paying  the  costs  of 
collection  on  what  he  might  take,  —  and  to  transfer  the  balance  of  the  judgment  to  the 
broken. 

Bdi,  in  a  suit  on  the  note,  that  the  transfer  of  the  note  could  not  be  objected  to  by  the 
defendant  as  void  for  champerty;  and  that,  although  the  note  was  subject  in  the  hands 
of  the  plaintiff  to  all  the  defences  that  it  would  have  been  had  it  been  sued  by  the 
brokers,  as  well  ftom  the  character  of  the  transfer  as  because  transferred  when  over- 
due,—yet  that  it  was  supported  by  the  legal  portion  of  their  balance  of  account 
against  the  defendant  exceeding  its  amount,  —  although  a  portion  of  the  balance  grew 
out  of  stock  transactions  carried  on  by  them  for  the  defendant  in  whioh  the  sellers  had 
VOL,  III. — AMES.  19 
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not  the  stock  to  deliver;  there  being  no  proof  that  a  general  scheme  was  entered  into 
between  the  brokers  and  the  defendant  to  violate,  in  their  transactions,  the  laws  of  New 
York  in  regard  to  stock-jobbing  and  gambling,  or  that  the  brokers  were  cognizant  of 
the  objectionable  portion  of  the  defendant's  stock  transactions,  that  the  sellers  had  not 
stock  to  deliver. 

Assumpsit  by  indorsee  against  the  maker  of  a  negotiable 
promissory  note  for  $5,000,  dated  New  York,  June  9, 1857,  and 
payable  to  the  order  of  E.  Whitehouse,  Son  &  M orison,  ninety 
days  after  date. 

At  the  trial  under  the  general  issue  before  the  court,  to  whom 
by  agreement  the  case  was  submitted  in  fact  and  law,  it  ap- 
peared in  substance  that  Ide  having  recovered  judgment  against 
Thompson  for  a  considerable  sum  of ,  money,  execution  for 
which  was  in  the  hands  of  the  officer,  Thompson  paid  the 
amount  to  the  attorney  of  Ide,  and  forthwith  attached  the 
amount  so  paid  in  his  hands  upon  the  writ  in  this  suit; 
he,  Thompson,  having  acquired  the  control  of  the  note  here 
sued  for  that  purpose,  under  an  agreement  with  E.  Whitehouse, 
Son  &  Morison,  the  payees  of  the  note,  the  purport  of  which 
appeared  from  the  two  following  receipts :  — 

"  New  York,  Dec.  12,  '57. 
"  We  have  this  day  transferred  to  John  Thompson,  John  S. 
Ide's  note  for  5,000  dollars,  dated  June  9th,  '57,  at  nine#ty  days, 
to  be  sued,  and  judgment  recovered  in  his  name,  upon  the  con- 
ditions set  forth  in  his  receipt  to  us  of  this  date. 

(Signed)  u  E.  Whitehouse,  Son  &  Morison." 

«  New  York,  Dec.  12, 1857. 
"  Received  of  E.  Whitehouse,  Son  &  Mortaon,  John  S.  Ide's 
note  for  $5,000,  dated  June  9th,  '57,  at  ninety  days.  I  am  to 
sue  it  in  my  own  name,  or  otherwise ;  and  not  to  use  their 
name,  and  to  pay  them  for  such  amount  thereof  as  I  may  use 
fifty  cents  on  the  dollar,  and  transfer  to  them  the  judgment  for 
the  balance  not  used  by  me;  —  the  judgment  is  to  be  subject 
to  my  control  until  this  transfer  is  made ;  and  for  the  amount 
to  be  paid  by  me  under  this  arrangement  I  am  to  give  them 
satisfactory  paper  at  four  months,  dating  from  the  time  that 
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such  amount  shall  be  actually  secured  and  taken  by  me ;  I 
to  pay  costs  of  collecting  on  the  amount  I  use. 

(Signed)  u  John  THqmpBON." 

The  note  in  suit  was  originally  made  and  delivered  by  the 
defendant  to  E.  Whitehouse,  Son  &  Morison  on  the  9th  day 
of  June,  1857,  as  collateral  security  for  any  balance  which 
might  accrue  to  them  against  him,  whilst  carrying  for  sixty 
days  for  him  stocks  then  held  or  coming  due  on  contract,  they 
acting  for  him  as  his  brokers  in  the  purchase  and  sale  of  stocks 
for  him  in  the  New  York  market.  Much  evidence  was  submit- 
ted to  the  court  for  the  purpose  of  showing  that  these  transac- 
tions were  stock-jobbing  and  wagering  transactions  on  the  prices 
of  stock ;  and  that  for  that  cause  the  consideration  of  the  note 
was  illegal  and  void  under  the  statutes  of  New  York,  where  the 
note  was  made.  The  transactions  of  the  firm  of  E.  Whitehouse, 
Son  &  Morison  for  the  defendant,  were  numerous,  and  the  final 
balance  of  account  in  their  favor  against  him  for  which  the 
note  sued  stood  as  security  was  large,  being  some  $9,800 ;  and 
it  appeared  that  the  differences  due  to  them  on  stock-transac- 
tions not  proved  to  be  illegal,  would  more  than  absorb  the 
amount  of  the  note  and  interest ;  and  although  one  or  two  of 
the  transactions  giving  rise  to  a  portion  of  the  balance  were  of 
an  objectionable  character,  the  result  of  the  proof  was,  evidence 
being  submitted  on  both  sides,  that  E.  Whitehouse,  Son  &  Mori- 
son were  not  proved  to  have  been  cognizant  that  the  sellers  did 
not  own  all  the  stocks  which  they  contracted  to  deliver  to  them 
for  the  defendant 

Pitman,  with  whom  was  Payne. 

1st  The  transfer  of  this  note  by  E.  Whitehouse,  Son  & 
Morison  to  the  plaintiff  was  void  for  champerty,  and  conveyed 
no  title.  2  Parsons  on  Contracts,  263 ;  HcUloway  v.  Love,  7 
Porter  (Ala.)  Rep.  488 ;  Martin  v.  Amos,  13  Iredell,  201 ;  Byrd 
v.  Odem,  9  Ala.  764 ;  Small  v.  Mott,  22  Wend.  405 ;  Soterlee  v. 
Frazer,  2  Sandfl  Sup.  Ct  Rep.  141 ;  Benedict  v.  Stewart,  23 
Barb.  424. 

2d.  The  note  itself  in  the  hands  of  E.  Whitehouse,  Son  & 
Morison  is  void  under  the  statutes  of    New  York  directed 
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against  stock-jobbing  and  gaming.  Rev.  Stats.,  N.  Y.,  art  2, 
§§  6,  7,  p.  116,  (ed.  of  1852) ;  lb.  Part  1,  tit  8,  ch.  22,  $  8; 
Dennison  v.  Cook,  12  Johns.  376 ;  Frost  v.  Clarkson,  7  Cowen, 
24;  Staples  v.  Gould,  5  Sandf.  Sup.  Ct  Rep.  411,  415 ;  8.  C.  5 
Selden,  520.  See  also  Falkimer  v.  Brinckerhoff,  20  Johns.  397 ; 
Austin  v.  Bell,  lb.  449 ;  Leavitt  v.  Blatchford,  5  Barb.  9,  37,  n.; 
Jarvis  et  al.  v.  Peck  et  at  Hoffi  Ch.  R.  479, 486 ;  Bank  of  U.  & 
v.  Owens  et  al  2  Peters,  538 ;  Burt  v.  Place,  6  Cowen,  431 ;  NeU 
lis  v.  Clark,  20  Wend.  24,  27  ;  S.  C.  4  Hill,  424.  As  to  the  act 
against  gaming,  see  Orizewood  v.  Blane,  20  Eng.  L.  &  Eq. 
Rep.  290.  The  plaintiff  having,  as  appears  by  his  receipt, 
bought  the  note  when  overdue,  it  is  subject  in  his  hands  to 
this  defence. 

3d.  As  Thompson  received  the  note  three  months  after  it  was 
due,  he  took  it  subject  to  the  same  equities  under  which  it  was 
held  by  E.  Wbitehouse,  Son  &  Morison,  as  collateral  security 
merely,  for  their  balance  against  Ide  under  a  special  agreement 
to  carry  certain  stocks  for  him  for  sixty  days,  which  the  evi- 
dence shows  that  they  broke ;  and  if  this  were  not  so,  they  had 
no  power  to  part  with  the  collateral  until  they  had  first  de- 
manded their  balance  of  Ide,  and  notified  him  that  tbey  were 
about  to  sue  the  security  to  satisfy  it  Cortelyon  v.  Lansing, 
2  Caines's  Cas.  in  Error,  200 ;  McLean  v.  Walker,  10  Johns.  471 ; 
Oarlick  v.  James,  12  lb.  146 ;  Dykers  v.  Allen,  7  Hill,  497 ; 
Stearns  v.  Marsh,  4  Denio,  227 ;  Wheeler  v.  Newbold,  2  Smith's 
Cas.  on  Appeal,  393 ;  Morris  Canal  and  Banking  Co.  et  aL  v. 
Fisher,  1  Stockt.  Ch.  R.  667 ;  Story  on  Prom.  Notes,  §  284. 

Currey,  for  the  plaintiff. 

There  was  no  champerty.  The  plaintiff  took  a  legal  title  to 
the  note,  with  a  right  to  purchase  such  portion  of  the  judgment 
recovered  as  he  might  need,  at  a  stipulated  rate,  he  paying 
the  costs  on  such  portion  as  he  might  purchase.  4  Blacks.  Com* 
134 ;  2  Parsons  on  Contracts,  262 ;  Falkimer  v.  Brinckerhoff,  3 
Cowen,  647-649.  Except  in  one  instance  there  is  no  proof  that 
the  sellers  had  not  power  to  transfer  the  stock  sold,  and  in  no 
instance  are  the  brokers  affected  with  knowledge  that  the  sellere 
did  not  own  the  stock  which  they  contracted  to  deliver.  Frost 
v.  Clarkson,  7  Cowen,  24. 
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Ames,  C.  J.  Upon  examination,  we  can  find  no  case  in  which 
the  transfer  of  a  negotiable  promissory  note  has  been  held  to 
be  void  for  champerty,  and  do  not  feel  disposed  to  make. such 
a  case  under  the  facts  here  disclosed  to  us.  The  plaintiff  ttfok 
from  E.  Whitehouse,  Son  &  Morison  the  legal  tide  to  this 
note  of  which  they  are  the  payees,  by  their  delivery  of  it  to 
him  with  their  indorsement  in  blank.  As  their  mere  agent  and 
trustee  he  might  have  maintained  an  action  upon  it  against  the 
defendant,  subject  to  all  defences  to  which  it  would  have  been 
liable  in  their  hands ;  and  the  defendant,  if  they  were  content, 
could  not  object  to  his  want  of  beneficial  interest  But  the 
plaintiff,  in  addition  to  his  legal  title,  has  stipulated,  at  a  certain 
price  and  mode  of  payment,  for  such  an  amount  of  the  judg- 
ment he  might  obtain  as  he  might  be  able  to  use ;  he  to  pay  the 
costs  of  collection  on  such  amount  Had  he  bought  half,  or  the 
whole  of  the  note  at  such  rate,  certainly  the  contract  would  not 
have  been  champertous ;  and  we  cannot  see  why  it  should  be- 
come so,  because  at  a  fixed  rate  he  is  entitled,  under  his  con- 
tract, to  an  election  as  to  the  portion  he  will  make  his  own ;  he 
paying  only  so  much  of  the  costs  of  collection  as  will  be  pro- 
portionate to  the  amount  he  shall  conclude  to  take.  He  unques- 
tionably took  a  transfer  of  it  to  sue  for  the  common  benefit  of 
himself  and  the  transferrers ;  the  amount  of  the  interest  of  each  in 
the  judgment,  and  of  the  costs  which  each  should  pay  for  obtain- 
ing it,  to  depend  on  the  amount  of  the  judgment  which  he  should 
so  use  and  make  his  own  at  the  agreed  rate.  Considering  that 
the  subject  of  this  contract  is  a  chose  in  action  which  the  pol- 
icy of  the  law  allows  to  be  legally  assignable,  we  do  not  feel 
disposed  to  fetter  this  leading  quality  of  such  property  by 
nice  inquiries  or  refined  distinctions.  The  rights  of  the  defend- 
ant, at  least,  are  fully  protected  by  holding  under  such  a  con- 
tract of  transfer,  as  well  as  because  the  plaintiff  purchased  the 
note  when  overdue,  that  in  his  hands  it  is  subject  to  all  the 
equities  between  the  defendant  and  the  payees,  E.  Whitehouse, 
Son  &  Morison. 

It  is  argued  that  these  equities  require  us  to  hold  the  note  void 
under  the  statutes  of  New  York,  where  it  was  made,  against 
stock-jobbing  and  gambling.     The  statutes  in  question  apply 
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only  to  cases  where  neither  party  intends  to  deliver  or  accept 
the  stock  or  shares  bargained  for,  but  merely  to  pay  differences, 
according  to  the  rise  or  fall  of  the  market,  at  the  time  when  the 
bargain  requires  the  differences  to  be  adjusted.  It  is  said  that 
E.  Whitehouse,  Son  &  Morison  acted  as  the  defendant's  brok- 
ers in  such  gambling  transactions,  and  took  the  note  in  question 
as  security  for  any  balance  which  might  accrue  to  them  therein. 
The  evidence  shows  a  large  balance,  far  exceeding  the  amount 
of  this  note,  due  to  these  brokers  on  account  of  the  stock  trans- 
actions of  the  defendant  carried  on  through  them ;  but,  except 
in  one  or  two  instances  not  materially  affecting  the  balance, 
falls  to  prove  that  the  transactions  were  of  the  illegal  character 
supposed ;  and,  unless  indeed  we  are  to  follow  our  own  conjeo 
tures  rather  than  the  evidence,  fails  to  show,  even  in  the  ex- 
cepted instances,  that  the  brokers  were  aware  that  the  sellers  of 
the  stock  to  the  defendant  through  them  had  it  not  to  deliver, 
when  it  might  be  called  for.  There  being  no  proof  of  any 
general  scheme  between  his  brokers  and  the  defendant  to  vio- 
late the  laws  of  New  York  directed  against  stock-jobbing  and 
gambling  in  stocks ;  and  their  balance  being  far  more  than  suf- 
ficient to  require  the  application  to  it,  for  their  reimbursement, 
of  the  whole  amount  of  this  note,  we  can  see  no  reason  why 
they  should  not  recover  the  whole  of  it  from  the  defendant,  and 
none,  therefore,  why  the  plaintiff  should  not,  suing  and  act- 
ing in  this  suit,  as  he  does,  partly  for  himself  and  partly  as 
their  agent  and  trustee. 

The  evidence  clearly  proves  that  the  stocks  of  the  defendant 
sold  by  his  brokers  at  a  loss,  although  not  carried  by  them  sixty 
days,  were  sold  by  his  direction ;  and  that  he  never  objected 
until  this  suit,  though  the  account  was  duly  presented  to  him, 
to  the  balance  now  claimed.  By  the  very  form  of  the  collat- 
eral note  the  brokers  were  empowered  to  transfer  it ;  which  dis- 
*  tinguishes  this  case  from  those  cited  for  the  defendant  where 
no  such  power  accompanied  the  pledge ;  and  the  rights  of  the 
defendant  are  sufficiently  protected  by  holding,  as  we  do  under 
the  circumstances  of  this  case,  that  the  plaintiff,  as  indorsee  of 
the  note,  can  recover  no  more  thereon  than  the  defendant's 
brokers  would  have  been  entitled  to  do  according  to  the  terms 
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of  their  agreement.  The  amount  of  their  balance  equally 
limits  his  right  of  recovery  and  theirs;  but  as  this  exceeds 
the  amount  of  the  note  and  interest,  let  judgment  be  en- 
tered for  the  plaintiff  for  this  latter  sum. 


Philip  L.  Mathewson  t>.  Tillinghast  Sheldon, 
Administrator. 

Where  a  claim  allowed  by  the  commissioners  upon  the  estate  of  a  deceased  insolvent  is 
stricken  by  the  administrator  from  the  commissioner's  report,  and  the  claimant  recovers, 
in  an  action  at  common  law,  judgment  for  his  claim  or  any  portion  of  it,  the  practice  is 
to  order  the  plaintiff's  costs,  as  well  as  debt,  to  be  added  to  the  commissioner's  report; 
the  case  falling  within  the  spirit,  if  not  the  letter,  of  sect.  14,  ch.  168,  of  the  Rev.  Stats. 
as  to  the  disposition  of  the  plaintiff's  costs. 

Motion  for  an  execution  for  costs.  The  plaintiff,  who  was 
a  claimant  against  the  estate  of  Benjamin  C.  Olney,  late  of 
Johnston,  deceased,  which  had  been  represented  insolvent,  pre- 
sented his  claim  to  the  commissioners  who  were  appointed  on 
said  estate,  who  allowed  it  against  the  same.  The  defendant, 
as  administrator  on  the  estate  struck  the  claim  out  of  the  report, 
and  compelled  the  plaintiff  to  bring  a  suit  at  common  law,  who, 
after  two  trials  recovered  judgment  against  the  administrator 
on  his  claim,  less  twenty  dollars,  the  amount  allowed  by  the 
commissioners.  Notice  had  been  given  by  the  administrator 
that  when  the  plaintiff  moved  to  have  the  amount  of  his  judg- 
ment added  to  the  commissioner's  report,  an  objection  would 
be  made  to  having  the  costs  added  thereto ;  whereupon  motion 
was  now  made  by  the  plaintiff  that  the  court  award  to  him  an 
execution  against  the  administrator  for  his  costs  of  suit 

Lapham,  for  the  motion,  cited  ch.  190,  sect.  1,  of  the  Rev. 
Stats,  allowing  costs  to  the  prevailing  party  in  all  civil  causes 
at  law  where  not  otherwise  provided ;  insisting  that  there  was 
no  special  provision  for  this  case. 

James  Tillinghast  cited  ch.  158,  sects.  11, 12,  and  13,  to  show, 
that  in  striking  out  the  plaintiff's  claim  from  the  commission- 
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el's  report,  the  administrator  had  exercised  a  power  conferred 
upon  him  by  statute ;  and,  as  the  jury  had  disallowed  a  potion 
of  the  plaintiff's  claim,  their  verdict  had  justified  him  in  so 
doing.  He  cited  ch.  190,  sect.  5,  of  the  Rev.  Stats,  to  the  dis- 
cretion of  the  court  in  all  actions  of  assumpsit,  trespass,  and 
trespass  on  the  case,  in  which  judgment  is  rendered  on  appeal, 
to  award  costs  for  or  against  the  plaintiff  or  defendant,  ot  for 
neither,  according  to  the  circumstances  of  the  case ;  and  urged, 
that  under  the  circumstances  of  this  case  the  court  should  allow 
the  plaintiff  no  costs  whatever. 

The  court  refused  the  motion,  and  ordered  the  plaintiff's 
costs  to  be  added,  together  with  the  amount  of  the  claim  ascer- 
tained by  judgment,  to  the  commissioner's  report ;  holding  the 
case  to  be  within  the  spirit,  if  not  within  the  letter,  of  section 
14,  ch.  158,  of  the  Revised  Statutes,  and  adding,  that  the  prac- 
tice had  always  been  in  such  cases  thus  to  dispose  of  the  costs. 


Rhode  Island  &  Connecticut  Turnpike  Society  v.  Albert 
W.  Harris  &  others. 

The  toil-rate  clause  in  the  charter  of  a  turnpike  company  provided,  that  for  each  passage 
over  the  company's  road,  which  was  a  post-road,  "  a  coach,  chariot,  or  phaeton,"  should 
pay  a  toll  of  thirty-three  cents,  but  a  u  mail-stage  "  only  six  cents,  ffdd,  that  in  the 
sense  of  the  charter,  and  for  the  purpose  of  ascertaining  the  rate  of  toll,  a  coach  was  a 
M  mail  stage,"  when  it  actually  carried  the  public  mail  oyer  the  road  under  a  temporary 
arrangement,  fairly  made  with  the  post-office  department,  through  a  deputy  postmaster, 
for  the  public  convenience,  and  not  for  the  mere  purpose  of  evading  the  higher  rate  of 
toll ;  and  that  it  was  not  competent  for  the  oompany  to  insist  that  the  contract  was  net 
in  writing,  or  did  not  in  the  manner  of  making  it  conform  to  the  directions  of  the  acts 
of  congress,  with  regard  to  regular  mail  contracts,  for  the  purpose  of  exacting  the 
higher  rate  of  toll. 

Assumpsit  to  recover  the  sum  of  one  handled  and  twenty- 
nine  dollars  and  thirty-six  cents  for  tolls  due  from  the  defend- 
ants for  the  passing  of  their  daily  stage-coach  over  the  plain- 
tiffs' turnpike  road  from  the  25th  day  of  September,  1855,  to 
the  10th  day  of  May,  1856.    The  charge  was  at  the  rate  of 
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thirty-three  cents  per  passage.  Plea,  the  general  issue,  and 
tender  of  $30.21,  being  for  the  same  number  of  tolls  at  the 
lower  rate  of  six  cents  per  passage ;  the  plaintiffs  accepting  the 
sum  tendered  in  part  only,  and  pursuing  their  action  for  the 
difference  between  the  amount  tendered  and  the  amount  claimed. 
At  the  trial  of  the  cause  before  Mr.  Justice  Shearman  with 
a  jury,  at  the  December  term  of  the.  court  of  common  pleas  for 
the  county  of  Providence,  1858,  it  appeared,  that  in  1803,  the 
plaintiffs  were  incorporated  by  the  general  assembly  for  the 
purpose  of  establishing  and  maintaining  a  turnpike  road  from 
Providence  to  the  Connecticut  line,  through  the  towns  of  Johns- 
ton, Scituate,  and  Foster ;  and  that  by  the  third  section  of  their 
act  of  incorporation  it  was  provided  that  amongst  other  tolls, 
they  should  be  entitled  to  receive  at  their  toll-houses  on  their 
road,  "for  a  coach,  chariot,  or  pheBton,  thirty-three  cents ; "  "  mail- 
stage,  six  cents ; "  that  during  the  time  for  which  the  plaintiffs 
claimed  tolls  at  the  rate  of  thirty-three  cents  a  passage  for  the 
passage  of  a  daily  coach  run  by  the  defendants  upon  their  road, 
which  was  a  post-road,  said  coach  gratuitously  carried  a  daily 
mail  over  it  from  Providence  to  North  Scituate,  under  a  verbal 
arrangement,  entered  into  in  October,  1855,  between  Welcome 
B.  Sayles,  postmaster  at  Providence  and  a  special  post-office 
agent,  and  the  defendants,  for  the  convenience,  as  was  alleged, 
of  the  people  of  North  Scituate ;  that,  in  pursuance  of  this 
arrangement,  mails  were  daily  made  up,  forwarded  from,  and 
received  at,  the  post-office  at  Providence,  by -the  coach  of  the 
defendants,  and  that  this  service  was  performed  by  them  until 
the  next  regular  lettings  of  the  contracts  for  the  carriage  of  the 
mails  in  July,  1857,  the  arrangement  being  intermediate  between 
these  lettings,  and  those  which  regularly  took  place,  four  years 
before ;  that  at  the  time  when  this  arrangement  was  made,  and 
during  its  whole  continuance,  there  was  a  regular  contract  for 
the  carriage  of  the  mail  from  Providence  to  North  Killingly, 
passing  through  North  Scituate,  between  the  post-office  depart- 
ment and  one  Richards,  at  specified  hours,  the  purpose  of  the 
new  arrangement  with  the  defendants  being  to  have  a  daily 
mail  at  different  hours,  so  that  the  people  of  North  Scituate 
could  daily  write  to  the  city  in  the  morning  and  receive  an 
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answer  at  night ;  that  the  arrangement  between  the  agent  of 
the  post-office  and  the  defendants  was  for  no  definite  time,  but 
at  the  will  of  the  post-office  department  and  the  defendants. 
Some  notice  to  give  it  np,  but  what  did  not  appear,  was  re* 
quired,  and  the  arrangement  certainly  was  not  to  extend  beyond 
the  next  regular  lettings ;  such  temporary  and  intermediate  con- 
tracts being  frequently  made,  as  sworn  by  Mr.  Sayles,  the 
agent,  by  the  post-offiee  agents,  he  himself  having  made  them 
several  times ;  that  on  the  25th' day  of  April,  1856,  upon  some 
objection  made  by  Richards,  the  regular  contractor  for  the  car- 
riage of  the  mail  upon  the  route,  written  notice  was  given  by 
Bayles  to  the  post-office  department  of  the  arrangement  which 
he  had  made  with  the  defendants,  and  the  question  of  the  con- 
tinuance of  this  voluntary  mail  was  submitted  by  him  to  the 
decision  of  the  department,  and  on  the  5th  day  of  May,  1856, 
he  received  a  reply  from  the  contract  office  of  the  department, 
in  which  it  was  stated,  in  substance,  that  as  they  could  not  see 
how  under  the  circumstances  the  contractor  could  be  injured  by 
the  arrangement,  they  therefore  could  see  no  good  reason  why 
he  should  object  to  the  citizens  of  North  Scituate  being  accom- 
modated with  a  mail  at  hours  when  he  was  not  by  his  con- 
tract obliged  to  run  his  stages.  Evidence  was  submitted,  on 
one  side,  to  show  that  the  purpose  of  the  arrangement  was 
merely  to  enable  the  defendants  to  avoid  the  rate  of  tolls 
proper  to  their  coach  by  making  the  coach,  oolorably,  a  mail- 
coach,  and  on  the  other,  that  its  purpose  was  to  give  proper 
mail  facilities  to  the  people  of  North  Scituate. 

Upon  this  state  of  facts  the  plaintiffs  requested  the  court  to 
charge  the  jury,  that  under  the  post-office  laws,  Sayles,  as  a 
deputy-postmaster,  or  special  agent,  had  no  power  to  make  a 
contract  for  carrying  the  mail;  and  if  he  had,  could  make  such 
a  contract  as  was  set  up  only  in  writing ;  and  that  the  act  in- 
corporating the  plaintiffs,  could  not  be  construed  to  apply  to 
the  stages  of  the  defendants,  as  mail-stages,  where  a  contractor 
passed  over  the  same  route  carrying  the  mail  under  a  regular 
contract,  if  they  had  made  an  agreement  to  carry  a  mail  without 
compensation  from  government,  or  otherwise,  with  the  intent 
and  for  the  purpose  of  saving  tolls  upon  the  turnpike  road  of 
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the  defendants.  The  court  refused,  however,  to  instruct  the 
jury  as  requested,  but  did,. in  substance,  instruct  them,  that 
although  Sayles,  as  deputy-postmaster  at  Providence,  had  no 
power  to  make  the  contract  or  arrangement  in  question,  yet  if 
in  that  capacity,  or  in  any  other,  he  did  make  it  with  the  de- 
fendants in  good  faith  for  the  mail  accommodation  of  the 
people  of  North  Scituate,  and  not  solely  for  the  purpose  of 
enabling  the  coaches  of  the  defendants  to  pass  over  the  plain- 
tiffs' road  at  a  lower  toll,  and  such  arrangement  was  made 
Jtnown  to  the  postmaster-general,  and  was  by  him  ratified  and 
approved,  it  made  the  coaches  of  the  defendants,  carrying  the 
mail  under  such  arrangement,  mail-stages  within  the  meaning 
of  the  charter  of  the  plaintiffs,  and  liable  to  pay  for  each  passage 
only  six  cents  as  toll ;  that  there  was  no  necessity  for  the  said 
contractor  arrangement  being  reduced  to  writing ;  and  further, 
that  if  the  jury  believed  from  the  evidence  that  Sayles,  as  spe- 
cial post-office  agent,  made  the  arrangement  in  good  faith,  as 
aforesaid,  and  the  same  was  made  known  to,  and  approved  by, 
the  post-office  department,  or  the  mail  being  carried  by  the 
defendants  to  the  knowledge  of  the  department,  no  objection 
was  made  to  the  same,  the  contract  or  arrangement  was  a  valid 
contract;  and  if  the  mail  was  carried  by  the  defendants  under 
it,  in  the  defendants1  stage,  it  made  the  same  a  mail-stage; 
that  the  whole  matter  of  the  carriage  of  the  mails  over  post- 
routes  being  confided  by  law  to  the  discretion  of  the  postmas- 
ter-general, his  discretion  could  be  inquired  into  collaterally 
only  in  case  of  want  of  power  in  him  to  make  the  contract,  or 
fraud  practised  upon  him  in  procuring  it ;  but  if  the  jury  were 
9  satisfied  that  fraud  was  practised  upon  him  in  procuring  the 
contract,  they  would  be  justified  in  finding  against  it ;  other- 
wise it  was  a  valid  contract,  and  made  the  stage  of  the  defend- 
ants a  mail-stage,  and  as  such  entitled  to  the  partial  exemption 
from  toll  provided  by  the  plaintiffs'  charter. 

Under  these  instructions,  it  being  agreed  that  the  defendants 
had  tendered  to  the  plaintiffs,  and  the  plaintiffs  had  received  all 
that  was  due  if  the  plaintiffs  were  entitled  only  to  the  lower 
rate  of  toll  due  to  a  mail-stage,  the  jury  returned  a  verdict  for 
the  defendants;  whereupon  the  defendants  excepted  to  the 
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above  instructions  as  erroneous  in  matter  of  law,  and  brought 
their  exceptions  to  this  court  for  the  correction  of  the  errors 
therein. 

T.  C.  Greene  Sf  R.  W.  Greene,  for  the  plaintifis. 

1.  Welcome  B.  Sayles,  neither  as  postmaster  of  the  city 
of  Providence,  nor  as  a  special  agent  of  the  post-office  de- 
partment, had  power  to. make  a  valid  contract  with  the  defend- 
ants for  the  transportation  of  the  mail.  Mail  contracts  are 
made  by  the  postmaster-general ;  but  any  supposed  ratification 
by  the  postmaster-general  of  the  contract  made  between  Sayle* 
and  the  defendants,  cannot  make  said  contract  a  valid  one,  for 
there  is  no  power  vested  in  the  postmaster-general  himself, 
either  to  make  or  to  ratify  a  contract,  of  the  character  and  de- 
scription of  the  one  set  up  by  defendants.  See  5  Stats,  at 
Large,  85,  §  23;  Brightly's  Dig.  776,  §  117,  to  show  what 
temporary  contracts  the  postmaster-general  may  make.  See 
also  Brightly's  Dig.  776,  §  113.  Sections  relating  to  special 
agents  are  in  Brightly's  Dig.  761,  §§  19-21. 

2.  The  charter  of  the  company  contemplates  a  fair  and  rea- 
sonable use  of  their  road  for  the  transportation  of  the  mail,  bat 
the  provisions  of  the  charter  should  not  be  construed  to  apply 
to  stages  running  under  contracts  of  the  kind  set  up  by  the  de- 
fendants. Opinion  of  Taney,  C.  J.,  in  Searight  v.  Stokes  et  aL 
3  How.  171, 

Browne,  for  the  defendants. 

The  question  in  this  case  is,  whether  the  defendants'  stage 
was  a  mail-stage.  The  route  was  a  post-route.  9  U.  S.  Stats, 
at  Large,  188 ;  10*  lb.  364.  The  postmaster-general  is  author- 
ized to  provide  for  the  carriage  of  the  mail  on  post-roads.  4  U.  S. 
Stats,  at  Large,  101,  (Act  of  March  3, 1825) ;  5  lb.  586 ;  6  Peters, 
691, 729.  Post-Office  Regulations  and  Laws  of  1857,  p.  1,  ch.  1, 
§  1.  Also,  §  9,  p.  4.  A  deputy-postmaster  has  power  between 
regular  lettings  to  make  temporary  contracts  without  advertis- 
ing. Section  42,  page  9,  Laws  and  Regulations  of  Post-Office. 
This  need  not  be  authorized  beforehand,  but  may  be  ratified. 
The  postmaster-general  must,  of  course,  use  agents,  and  hence, 
has  ex  necessitate  rei  power  to  appoint  them.  2  Brock.  280. 
The  defendants  are  mail-carriers  in  fact  and  in  law.    4  U.  S. 
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Stats*  107,  §  21 ;  United  States  v.  Belew,  2  Brock.  280.  The 
fact  that  the  carrier  is  not  sworn,  does  not  vitiate  the  proceed- 
ings. 4  U.  S.  Stats.  102.  The  decision  of  the  post-office  depart- 
ment is  conclusive  on  this  point  United  States  v.  Arredondo  Sf 
others,  6  Peters,  691. 

Ames,  C.  J.  It  cannot  be  pretended  that  this  arrangement, 
made  between  the  deputy-postmaster  at  Providence  and  the 
defendants,  for  the  carriage  of  the  mail  in  their  coaches  from 
Providence  to  North  Scituate  and  back,  without  compensation, 
conformed,  in  the  manner  of  making  it,  to  the  directions  given 
in  the  acts  of  congress  for  the  making  of  regular  contracts  for 
the  carriage  of  the  mails.  The  arrangement  professed  to  be 
temporary  only,  —  determinable  upon  reasonable  notice  at  the 
will  of  either  party,  —  and,  providing  for  no  compensation,  can 
scarcely  be  deemed  to  come  within  the  spirit  of  those  directions 
as  to  advertising  for  proposals  which  were  prescribed  by  con- 
gress to  avoid  favoritism  in  the  letting  of  mail  contracts,  and  to 
ensure  economy  in  this  branch  of  the  public  service.  The  post- 
master-general, who  is-  expressly  authorized  to  provide  for  the 
carnage  of  the  mails,  undoubtedly  has,  and  from  the  very  nature 
of  the  case  must  have,  power  to  make  temporary  arrangements 
for  this  service  in  the  intervals  of  the  regular  or  permanent  let- 
tings.  Indeed,  the  proviso  at  the  end  of  the  23d  section  of  the 
act  of  July  2,  1836,  (5  U.  S.  Stats,  at  Large,  86,)  expressly 
saves  this  power  of  the  postmaster-general  until  a  regular  let- 
ting can  take  place.  The  numerous  accidents  to  which  this 
service  is  exposed,  —  the  numerous  unforeseen  changes  in  it, — 
and  the  regularity  with  which  the  public  convenience,  not  to 
say,  necessity,  requires  it  to  be  performed,  not  only  demands 
such  a  power  in  the  postmaster-general,  but  the  exercise  of  it 
through  a  general  authority  communicated  to  his  deputies  and 
agents,  subject  always,  for  the  continuance  of  the  arrange- 
ment, to  his  approval  The  field  of  the  service  is  so  extensive, 
that  it  is  impossible  that  special  authority  should  be  communi- 
cated in  every  instance  from  the  department  at  Washington,  in 
season  to  meet  every  emergency.  The  case  before  us  does  not, 
however,  in  our  judgment,  require  us  to  decide  whether  the 
sections  of  the  act  of  March  3,  1826,  and  of  July  2,  1836, 
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relating  to  advertisements  for  proposals,  are  merely  directory  to 
the  postmaster-general,  or  are  absolutely  necessary  to  be  ob- 
served by  him  in  order  to  the  validity  of  a  mail  contract ;  or, 
whether,  if  thus  necessary,  a  temporary  arrangement  to  carry 
the  mail  without  compensation,  like  that  before  us,  comes  within 
the  spirit  of  those  sections.  Some  latitude  must  undoubtedly 
be  allowed  in  the  practical  working  of  so  great  a  machine  as 
the  post-office  department ;  and  would  undoubtedly  be  allowed 
by  congress  in  the  exercise  of  its  control  over  the  department 
through  the  power  of  appropriation*  How  much  latitude  would 
or  should  be  allowed  in  this  respect  by  the  courts,  before  whom 
such  contracts  can,  in.  general,  only  collaterally  come,  we  have 
no  guide,  and  prefer,  if  we  can,  to  leave  to  those  courts  whose 
construction  of  acts  of  congress  carries  with  it  the  weight  of 
authority. 

In  the  sense  of  the  act  incorporating  the  plaintiffs  as  a  turn- 
pike company,  that,  in'  our  view,  is  a  mail-stage  which,  with  the 
allowance  of  the  post-office  department,  carries  the  public  mail 
over  their  road  for  the  public  convenience,  and  not  merely  as  a 
fraudulent  contrivance  between  the  department  or  its  subordi- 
nates, and  the  mail  carrier,  for  the  purpose  of  evading  tne  pre- 
scribed rate  of  tolls.  So  that  the  contract  be  fairly  made  for 
the  public  good  and  the  mail  be  carried  over  their  road,  it  is  no 
concern  of  the  plaintiffs  whether  there  be  a  place  in  the  con- 
tract, under  the  acts  of  congress,  which  will  enable  either  party 
to  escape  from  its  obligation.  The  purpose  of  the  exemption 
was,  to  encourage  and  invite  mail  service  upon  the  road  for  the 
mutual  benefit  of  the  company  and  of  our  citizens ;  and  this  is 
equally  answered,  whether  the  mail  contract  in  all  respects  con- 
forms to  the  acts  of  congress,  or  not .  Such,  in  common  par* 
lance,  is  the  meaning  of  the  term,  "  mail  stage ; "  and  we  have 
no  reason  to  suppose  that  the  general  assembly,  in  granting  this 
charter,  or  the  company  in  accepting  it,  understood  the  phrase 
in  any  other  than  its  common  sense.  Tolls  are  demandable 
upon  the  spot  for  each  passage  of  a  vehicle;  and  some  paipor 
ble  test  of  tfie  rate  to  be  demanded  would  seem  to  be  far  more 
appropriate  than  one  depending  upon  legal  refinements,  applied 
to  the  validity  of  mail  contracts,  and  upon  the  power  of  the 
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postmaster-general  and  bis  deputies  and  agents  to  make  them) 
under  long  and  involved  acts  of  congress. 

It  is  evident,  from  the  proof  reported  in  the  bill  of  exceptions, 
that  when  this  arrangement  was,  upon  the  objection  of  the 
regular  mail  contractor  upon  this  route,  reported  by  the  deputy- 
postmaster  who  made  it  to  the  contract  office  of  the  department, 
it  was  approved,  and  its  continuance  permitted ;  and  the  jury 
who  tried  this  cause  must  have  found,  looking  at  the  instruc- 
tions given  to  them,  that  it  was  so  made,  and  that  too,  not  for 
the  mere  purpose  of  enabling  the  defendants  to  evade  a  higher 
rate  of  toll  upon  the  plaintiffs'  road,  but  because  required  for 
the  public  convenience. 

Without  minutely  going  into  the  instructions  given  to  the 
jury  in  the  court  below,  in  the  view  we  have  taken  of  the  toll- 
rate  clause  of  their  charter,  the  plaintiffs  have  no  cause  to  com- 
plain of  these  instructions,  and  we,  therefore,  overrule  their 
exceptions  to  them* 


James  Cranston  v.  Robert  T.  Smith.  I  •  sn 

A  bill  in  equity  is  not  demurrable,  because,  in  stating  a  trust  charged  upon  lands  or  an 
agreement  which  comes  within  the  scope  of  the  statute  of  frauds,  it  does  not  disclose 
whether  the  trust  or  agreement  is  provable  by  proper  written  evidence  or  not;  the 
proper  course  being  to  take  such  objection  by  plea  or  answer. 

Demuraer  to  a  bill  in  equity.  The  bill  stated  that  the  com- 
plainant— deformed  and  crippled  in  body  from  his  birth,  and 
incapable  of  earning  his  own  livelihood  —  was  the  illegitimate 
son  of  Ebenezer  Smith,  late  of  Barrington,  deceased,  father  of 
the  defendant,  and  during  the  life  of  said  Ebenezer,  always 
lived  with  him,  and  was  acknowledged  by  him  and  bis  family, 
including  the  defendant,  as  such  illegitimate  son ;  that  on  or 
about  the  15th  day  of  January,  1854,  the  said  Ebenezer  Smith 
died,  intestate,  seised  and  possessed  in  his  own  right  in  fee 
simple,  of  certain  real  estate,  viz. :  a  farm  situated  in  Barring- 
ton,  being  the  farm  upon  which  the  said  Ebenezer  formerly 
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resided  and  upon  which  the  defendant  now  resides,  and  leaving 
a  widow  and  six  legitimate  children,  one  of  whom  is  the  de- 
fendant, and  an  illegitimate  son,  the  complainant ;  that  upon 
the  death  of  said  Ebenezer  the  defendant  entered  into  posses- 
sion of  said  farm,  and  that  the  complainant,  for  about  three 
years  thereafter  boarded  with  the  defendant  thereon,  at  the  ex- 
piration of  which  time,  to  wit,  on  the  3d  day  of  January,  1857,  the 
heirs  at  law  of  said  Ebenezer  agreed  among  themselves  upon  a 
division  of  said  real  estate,  and  divided  the  same  as  follows, 
viz. :  the  whole  of  said  farm  was  valued,  by  agreement,  at  the 
sum  of  eight  thousand  dollars;  and  after  settling  with  the 
widow  for  her  right  of  dower  therein,  the  balance  was  divided 
into  seven  shares,  and  one  of  said  shares  set  off  to  each  of  said 
six  heirs  who  allowed  and  set  apart  the  other  remaining  share, 
amounting  to  one  thousand  dollars,  to  the  complainant;  and 
said  other  five  heirs  then  conveyed  their  entire  interest  in  the 
whole  of  said  farm  to  the  defendant,  he  paying  them  therefor 
one  thousand  dollars  less  than  the  agreed  value  of  their  combined 
interests  therein,  and  they  leaving  and  placing  in  his  hands  the 
other  one  thousand  dollars,  the  share  allowed  and  set  apart  for 
the  complainant,  or,  rather,  they  conveying  to  the  defendant,  in 
fee  simple,  an  interest  and  share  in  said  farm,  equal  in  value  to 
one  thousand  dollars,  without  any  payment  by  him  therefor, 
but  the  defendant,  in  consideration  thereof,  then  and  there 
agreeing  to  support  and  maintain  the  complainant  in  a  com- 
fortable manner,  furnishing  him  with  good  and  proper  food, 
shelter,  and  clothing,  and  taking  good  care  of  him  during  his 
natural  life ;  and  that,  accordingly,  the  complainant,  from  that 
time  down  to  the  time  when,  on  the  17th  day  of  April,  1858,  as 
hereinafter  stated,  he  was  compelled  to  leave  the  defendant, 
remained  with  him  upon  said  farm ;  that  ever  since  the  division 
of  their  said  father's  estate  as  aforesaid,  the  defendant  has 
treated  the  complainant  in  a  most  cruel  and  inhuman  manner,— 
many  times  allowing  him  only  refuse  food,  unfit  for  any  human 
being, — not  providing  him  with  sufficient  clothing,  nor,  in  cold 
weather,  with  ^sufficient  fire  to  protect  him  from  the  weather 
and  to  keep  him  comfortably  warm,  and,  even  in  severe  winter 
weather,  compelling  him  to  occupy  and  sleep  in  an  outbuilding, 
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without  fire,  and  with  no  other  bed  than  a  straw  bed,  and  an 
old  comforter  to  cover  him,  and  frequently  using  violence  and 
cruelly  beating  the  complainant  without  provocation  or  cause ; 
that  the  complainant  bore  such  treatment  as  long  as  he  was 
able,  and  longer  than  he  would  or  could  have  borne  the  same, 
bad  it  not  been  for  his  utterly  helpless  and  dependent  condition, 
well  hoping  that  the  remonstrances  of  friends  and  neighbors 
who,  through  pity,  interested  themselves  in  his  behalf,  would 
induce  the  defendant  to  mitigate  his  treatment  and  ameliorate 
his  condition ;  but  that,  finding  all  remonstrances  in  vain,  the 
complainant,  in  self-defence  and  for  self-preservation,  was  at 
length  compelled,  in  order  to  escape  such  inhuman  treatment, 
to  run  away  from  the  defendant,  which  he  did,  on  the  17th  day 
of  April,  1858,  and  has  since  resided,  and  now  re&ides,  with  the 
overseer  of  the  poor  of  the  town  of  Barrington. 

The  bill  then  goes  on  to  pray  that  the  defendant  may  answer 
the  premises,  "  and  that  the  defendant  may  be  compelled,  by 
decree  of  this  court,  comfortably  and  properly  to  support,  main- 
tain, and  clothe  your  orator  during  his  natural  life,  and 
that  the  said  defendant  may  be  decreed  to  be  the  trustee 
of  your  orator  for  said  sum  of  one  thousand  dollars  and 
interest  thereon  from  said  second  day  of  March,  1857,  the 
date  of  said  settlement,  —  and  may  be  decreed  to  pay  over  the 
same  to  your  orator,  or  to  such  proper  person  as  your  honors 
may  appoint,  to  receive  and  hold  the  same  as  trustee  for  your 
orator,  and  that  the  same,  until  paid,  may  be  decreed  to  be  a 
lien  in  favor  of  your  orator  upon  the  real  and  personal  estate  of 
the  respondent,  and  that  in  default  of  such  payment  by  the 
respondent,  such  his  estate,  or  so  much  thereof  as  may  be  neces- 
sary, may  be  sold  to  pay  the  same,  and  that  in  the  mean  time 
said  respondent  may  be  enjoined  from  selling,  conveying,  or 
incumbering  such  bis  estate,"  and  for  further  relief.  To  this 
bill,  which  was  originally  filed  in  the  county  of  Bristol,  and 
removed,  by  agreement,  to  the  county  of  Providence,  the  defend- 
ant filed  a  demurrer  for  want  of  jurisdiction  and  want  of  equity. 

The  case  was  submitted,  without  argument,  by  James  2t/» 
linghast)  for  the  complainant,  and  Payne  Sf  -ft.  W.  Greene,  for 
the  defendant 
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Ames,  C.  J.  The  bill  states  a  gross  breach  of  trust  com* 
mitted  by  the  defendant  to  the  injury  of  one  whose  helpless 
condition  strongly  appeals  for  him  to  the  protection  of  the  court; 
and  as  it  has  been  submitted  to  us,  upon  demurrer,  without  ar- 
gument, we  are  at  a  loss  to  conceive  upon  what  ground  the 
demurrer  has  been  filed*  If,  indeed,  as  is  substantially  alleged, 
the  defendant  has  received  from  the  brothers  and  sisters  of  the 
deformed  and  crippled  complainant  a  conveyance  of  real  estate 
charged  with  the  duty  of  comfortably  supporting  him,  a  court 
of  equity  would  be  quite  regardless  of  its  jurisdiction  and  of 
the  obligations  which  it  imposes,  if  it  did  not  endeavor  to  remedy 
a  fraudulent  evasion  of  such  a  duty. 

The  only  supposable  ground  of  this  demurrer  is,  that,  as  it 
does  not  appear  on  the  face  of  the  bill  whether  the  trust  or 
agreement  of  the  defendant  is  in  writing  or  not,  the  bill  is 
deemed,  on  that  account,  to  state  a  case  within  the  inhibition 
of  the  statute  of  frauds.  This  statute,  however,  has  always 
been  held,  at  law,  to  have  introduced  a  new  rule  of  evidence 
merely,  and  not  to  have  altered  or  affected  the  manner  of  plead- 
ing; 1  Saund.  9  a.  (n.  1),  276,  (n.  1) ;  and  we  do  not  see,  upon 
principle,  how  any  different  construction  can  be  put  upon  it  in 
a  court  of  equity.  Upon  this  groqnd,  it  was  decided  in  Cozine 
v.  Graham,  2  Paige  Ch.  R.  177,  that  where  it  did  not  appear 
upon  the  face  of  the  bill,  whether  an  agreement,  within  the 
scope  of  the  statute  of  frauds,  was  in  writing  or  not,  if  it  was 
a  good  agreement  by  parol  at  the  common  law,  it  could  not  be 
objected  upon  demurrer,  that  it  was  not  stated  in  the  bill  to  be 
in  writing;  the  agreement,  if  in  writing,  being,  in  this  manner, 
well  stated  in  the  bill.  Although  some  dicta  may  be  found  in 
the  books,  as  noticed  by  Chancellor  Walworth,  in  Cozine  v. 
Grraham,  supra,  which  appear  to  warrant  a  demurrer  in  such  a 
case,  the  practice  has  always  been  otherwise,  and  the  objection 
has  always  been  taken  by  plea  or  answer,  as,  upon  principle, 
it  ought  to  be. 

It  is  unnecessary  for  us,  therefore,  for  the  purpose  of  disposing 
of  this  demurrer  to  consider  whether  we  have  any  enactment 
upon  our  statute  book  tantamount  to  the  7tb  section  of  the 
statute  of  29  Chas.  2,  ch.  3,  avoiding  parol  trusts  of  lands ;  and, 
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if  we  have,  whether  this  bill  states  facts  which  enable  the  court, 
notwithstanding,  to  give  relief,  in  order  to  prevent  fraud. 

For  the  reason  above  given,  we  are  not  satisfied  that  no  dis* 
oovery  or-proof,  called  for  by  the  bill,  or  founded  upon  its  alle- 
gations, can  make  the  cause  set  forth  in  it  a  proper  subject  of 
equitable  cognizance,  and  must,  therefore,  overrule  this  demurrer 
to  it,  with  costs. 


Second  Univebsalist  Society  in  Providence  v.  The  City       T~m 
of  Providence.  i  n  3*2 


The  interest  of  a  religions  society  in  lands  leased  by  them,  and  upon  which  they  have 
erected  a  building,  partly  occupied  by  them  for  religious  worship,  and  partly  rented 
for  stores  and  other  purposes  —  the  rents  and  profits  being  appropriated  exclusively  to 
religious  uses,  —  is  exempted  from  general  taxation  by  §  2,  ch.  87,  of  the  Rev.  Stats. ; 
but  not  from  an  assessment  made  upon  it  for  benefits  derived  from  the  laying  out  of 
a  new  street,  in  the  vicinity,  under  the  act  of  January,  1654,  entitled  "  An  Act  in  rela- 
tion to  the  laying  out,  enlarging,  straightening,  and  otherwise  altering  streets  in  the 
city  of  Providence." 

Where  a  religions  society  held  lands  under  leases  which  covenanted  that  the  society 
should  pay  all  taxes  assessed  upon  the  demised  premises,  and,  at  the  request  of  the 
treasurer  of  the  society,  the  lands,  for  their  interest  in  which  the  lessors  had  before 
been  taxed,  were,  for  the  convenience  of  the  society  in  paying  such  tax,  assessed  solely 
to  the  society:  Htli^  upon  an  action  brought  by  the  society  to  recover  back  such  tax 
as  illegally  assessed,  —  the  same  having  been  paid  nnder  protest,  —  that  the  society 
were  equitably  estopped  from  objecting  to  the  change  of  assessment 

Where  a  lessee  voluntarily  pays  a  city  street-assessment,  duly  made  against  the  lessors 
for  their  reversionary  interest  in  the  demised  premises,  it  cannot  be  recovered  back 
from  the  city,  although  there  was  no  obligation  upon  the  lessee  to  pay  it  under  the 
covenants  of  the  lease. 

Assumpsit  to  recover  of  the  city  of  Providence  the  snrn  of 
$478.50,  paid  by  the  plaintiffs  under  protest,  for  taxes,  as  they 
claimed,  illegally  assessed  against  them  by  the  city,  which  sum 
included  also  the  sum  of  $30.33,  paid  by  them  for  benefits  from 
the  laying  out  of  Dorrance  Street  assessed  against  Benjamin 
Barker  and  Catharine,  his  wife,  lessors  of  the  plaintiffs. 

The  case  was  submitted  to  the  court  in  fact  and  law ;  and  at 
the  trial  it  appeared,  that  the  plaintiffs,  a  religious  society,  were, 
at  the  January  session  of  the  General  Assembly,  1848,  incorpo- 
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rated  by  the  name  of  the  "  Second  Universalist  Society  in  Prov- 
idence ; "  that  the  society  in  1848,  became  lessees  of  three  sev- 
eral lots  of  land  which  lay  in  a  body  at  the  west  corner  of 
Broad  and  Eddy  Streets  in  Providence,  extending  back  to  Mid* 
die  Street, — each  of  their  said  leases  being  for  ten  years,  and 
renewable,  upon  an  appraisement  of  rent  every  five  years  there- 
after, during  the  term  of  one  hundred  years,  and  each  contain- 
ing, amongst  other  things,  a  covenant  on  the  part  of  the  society, 
that  they  would  u  pay  all  taxes  and  assessments  of  every  kind, 
that  should  be  assessed  upon,  or  payable  from,  the  leased  prem- 
ises, during  the  continuance  of  the  lease,  or  of  any  renewal 
thereof;"   that  upon  these  lots  the  society  had  built  a  three 
story  brick  building,  with  a  front  of  eighty  feet  on  Broad  Street, 
and  extending  along  Eddy  to  Middle  Street ;  that  with  the  ex- 
ception of  a  space  in  the  building  of  forty  by  eighty  feet,  and  a 
vestry  of  forty  feet  square,  which  were  used  for  religious  wor- 
ship, the  building,  including  the  basement,  was  rented  by  the 
society  to  various  tenants  for  stores  and  other  purposes  at  an 
annual  rent  in  all,  in  1857,  of  between  $2300  and  $2400 ;  that 
the  whole  of  the  rents  thus  received  were  applied  by  the  society 
to  the  support  of  public  worship  in  their  said  building,  and 
were  insufficient  therefor, — the  balance  being  derived  from  pew 
taxes  which  the  society  were  empowered  to  assess  by  virtue  of 
an  amendment  to  their  charter,  procured  at  the  January  session 
of  the  general  assembly,  1852 ;  that  prior  to  the  year  1856,  the 
three  lots,  holden  by  the  society  under  the  leases  aforesaid,  bad 
been  solely  assessed  to  the  lessors,  —  being  lots  147, 148,  and 
160  on  plat  No.  20,  of  the  plats  of  the  assessors  of  taxes  in 
Providence,  —  but  in  that  year  the  treasurer  of  the  society 
came  to  the  office  of  the  board  of  assessors,  and  requested  the 
chairman  of  the  board,  that,  as  the  society  were  liable  for  these- 
taxes  under  their  leases,  they  might  in  future,  so  that  the  society 
might  avail  themselves  of  the  customary  three  per  cent  Reduc- 
tion for  prompt  payment,  be  assessed  to  the  society ;  that  the 
chairman,  hesitating  about  granting  the  request,  told  the  treas- 
urer of  the  society  that  if  be  would  make  the  request  in  writing 
he  would  lay  it  before  the  board  for  their  decision,  and,  accord- 
ingly, the  following  written  request  was  handed  by  the  treasurer 
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of  the  society  to  the  chairman  of  the  board  of  assessors,  and 
was  by  him  placed  on  the  files  of  the  board. 

u  To  the  Board  of  Assessors  of  the  dtp  of  Providence. 

"  Gentlemen, —  You  are  hereby  requested  to  tax  the  following 
lots,  viz. :  —  Plat  20,  lot  147,  now  taxed  to  Benjamin  Barker 
and  wife,  Tiverton  ;  lot  148,  now  taxed  to  Thomas  Mathewson, 
Providence ;  lot  160,  now  taxed  to  Harriet  Mathewson,  Provi- 
dence, to  the  Second  Universalist  Society  in  Providence,  and 
I  will  hold  myself  responsible  for  all  taxes  that  may  be  legally 
assessed  against  the  same. 

"  Daniel  Angell,  Treas.  of  the  Second  Universalist  Soc. 
"  Providence,  July  14, 1856." 

Upon  this  request  the  three  lots  were  assessed  in  the  year 
1856,  to  the  lessees,  the  society,  instead  of  to  the  lessors,  as  be- 
fore, and  the  taxes  upon  them  for  that  year  were  paid  by  the 
society.  In  the  year,  1857,  the  general  city  tax,  amounting  to 
$288.60,  was  assessed  upon  these  lots  to  the  society  —  together 
with  the  sum  of  $125  for  benefits  derived  by  the  society  as 
lessees  from  the  laying  out  of  Dorrance  Street,  in  the  vicinity, 
under  the  act  of  January,  1854,  entitled  "  An  Act  in  relation  to 
the  laying  out,  enlarging,  straightening,  and  otherwise  altering 
streets  in  the  city  of  Providence."  These  two  sums,  together 
with  the  sum  of  $34.57,  for  expenses  incurred  in  advertising 
and  notifying  parties  interested  in  the  lots,  amounting  in  all  to 
the  sum  of  $448.17,  —  were,  on  the  26th  day  of  February,  1859, 
paid  by  the  society  under  protest  On  the  10th  day  of  Decem- 
ber, 1858,  the  society  also  paid  to  the  collector  of  the  city,  the 
sum  of  $30.33 ;  being  the  sum  assessed  with  interest  against 
benjamin  Barker  and  Catharine,  his  wife,  lessors  of  one  of  the 
lots  holden  by  the  society,  for  benefits  derived  by  them  to  their 
reversion,  from  the  laying  out  of  Dorrance  Street 

It  was  in  proof,  that  the  annual  rent  received  by  the  society 
from  their  building  bad  increased  since  1857,  between  three  and 
four  hundred  dollars.  It  also  appeared,  that  when  the  collector 
of  Providence  advertised  the  lots  of  the  plaintiff  for  sale  for 
nonpayment  of  the  taxes  assessed  upon  them  in  1857,  he  ad- 
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vertised  for  sale,  the  right,  title,  and  interest  of  the  Second  Uni- 
versalist  Society,  alone,  in  said  lots. 

To  recover  the  above  taxes  paid  by  the  society  to  the  city  of 
Providence,  for  1857,  with  interest  from  the  time  of  payment, 
this  action  was  brought,  upon  the  ground  that  the  same  were 
illegally  assessed,  and  the  payment  thereof  extorted  by  force 
of  the  collector's  warrant 

Payne )  for  the  plaintiffs,  relied  upon  the  exemption  from  tax- 
ation, found  in  ch.  37,  §§  1,  2,  of  the  Rev.  Stats,  of  "  houses  for 
religious  worship,"  "  and  the  land  used  in  connection  therewith 
so  far  as  the  same  is  held,  occupied,  and  used  for,  and  the  rents 
and  profits  thereof  are  applied  to,  religious"  purposes. 

He  called  attention  to  the  advertisement  of  the  collector  as 
shewing  that  the  interest  of  the  society,  and  not  of  their  les- 
sors, was  what  was  taxed  in  1857,  and  was  to  be  sold  for  non- 
payment of  the  taxes  assessed  on  the  lots  in  that  year. 

He  denied  that  the  society  were  equitably  estopped  by  the 
request  of  their  treasurer  in  1856,  that  the  lots  should  be  as- 
sessed to  them  instead  of  their  lessors,  from  contesting  the  tax 
of  1857.  The  request  was  made  without  authority  from  the 
society,  to  a  board  of  annual  election,  and  with  regard  to  taxes 
assessed  under  the  law,  as  it  existed  in  1856,  and  before  the 
revision  of  1857.  It  did  not  profess  to  bind  the  society,  but 
proffered  only  the  personal  responsibility  of  the  treasurer  for 
the  payment  of  the  taxes,  if  they  should  be  assessed  against 
the  society,  instead  of  against  their  lessors. 

Clarke,  city  solicitor. 

That  portion  of  the  plaintiffs'  building,  which  was  appropri- 
ated to  other  than  religious  purposes,  is  not  exempted  from  tax- 
ation ;  and  as  the  plantiffs  have  handed  in  no  list  of  their  rata- 
ble property,  if  any  portion  of  their  property  is  ratable,  they 
cannot  recover  in  this  action  the  amount  in  which  they  are 
over-taxed.  Besides,  as  the  lots  were  taxable  to  their  lessors, 
and  the  assessment  of  tbem  to  the  society  was  procured  by 
their  treasurer  solely  for  their  convenience,  the  society  is  equit- 
ably estopped  from  contesting  the  tax. 

The  general  tax  act  has  no  relation  id  its  exemptions  io 
taxes  assessed  for  benefits  derived  to  adjacant  owners  from 
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the  laying  out  of  new  Streets  or  altering  of  old  ones,  under 
the  special  act  of  1854  upon  that  subject,  applicable  only  to 
the  city  of  Providence.  But  if  it  had,  so  far  as  the  $30.33 
assessed  for  benefits  from  the  laying  otit  of  Dorrance  Street, 
upon  the  society's  lessons,  Barker  and  wife,  is  concerned,  the 
plaintiffs  voluntarily  paid  that  amount  for  their  landlords,  and 
cannot  recover  it  back  from  the  city. 

[Mr.  Justice  Brayion  suggested,  that  as  this  tax  was  a  lien 
upon  the  lots,  and  they  were  described  in  the  assessment  by 
their  numbers  on  plat  No.  20,  of  the  assessors  of  Providence, 
so  that  they  can  be  identified,  the  tax  might  still  be  collected 
out  of  the  lots,  as  within  the  equity  of  the  ninth  Bection  of 
chapter  thirty-eight  of  the  Rev.  Stats,  which  provides  for  such 
collection  out  of  real  estate  assessed  by  mistake  to  a  person  not 
the  owner.] 

Payne,  for  the  plaintiffs,  replied,  that  by  the  collector's  adver- 
tisement of  sale,  it  appeared  that  it  was  the  interest  of  the 
lessees  which  had  been  taxed,  and  not  of  the  lessors,  since  the 
former  only  was  advertised  for  sale  for  the  payment  of  the 
same. 

Clarke^  for  the  city,  answered,  that  the  lots  for  which  the  as- 
sessment was  made  were  accurately  described  by  reference  to 
the  assessor's  plat,  and  were  assessable  by  law  to  the  owners, 
the  lessors ;  and  although,  if  the  collector  had  sold  the  plaintiffs' 
interest  in  them  for  the  tax,  the  sale  might  have  been  avoided, 
his  mistake  did  not  tend  to  prove  that  only  the  interest  of  the 
lessees  had  been  assessed,  the  contrary  of  which  had  been 
proved  by  the  chairman  of  the  board  of  assessors. 

Ames,  C.  J.  The  interest  of  the  plaintiffs  in  these  lots  was 
undoubtedly  exempted  from  the  general  tax  of  the  city  of  Prov- 
idence, in  1857,  by  force  of  sect.  2,  ch.  37,  of  the  Revised  Stat- 
utes, as  an  interest  in  a  house  of  religious  worship  and  in  land 
connected  therewith,  the  rents  and  profits  of  which  were  ap- 
plied to  religious  uses.  In  fact,  the  evidence  shows,  that  the 
city  of  Providence  never  attempted  to  tax  it ;  but  prior  to  1856, 
assessed  their  tax  for  these  lots,  occupied  by  the  plaintiffs,  to 
their  landlords  alone,  and,  as  it  must  be  presumed,  in  propor- 
tion  to  and  for  their  valuable  rent-paying  interest  in  the  same. 
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In  that  year,  for  the  convenience  of  the  plaintiffs,  who  were 
liable  under  their  leases  to  pay  the  taxes  upon  these  lots,  and 
at  the  request  of  their  treasurer,  the  assessment  was  changed 
from  their  landlords  to  the  plaintiffs;  and  no  notice  having 
been  given  to  the  assessors  that  the  motive  which  influenced 
the  request  had  ceased  to  operate,  the  assessment  for  the  lots 
was  again  made  to  the  plaintiffs  in  1857* 

If,  after  this,  the  society  should  be  permitted  to  evade  pay- 
ment of  this  tax  upon  the  ground  that  it  should  have  been 
assessed  against  its  lessors,  it  would  be  permitted  to  commit  a 
fraud ;  and  we  do  not  think  that  religious  societies  should  be 
allowed  to  commit  frauds,  even. for  the  sake  of  evading  taxes. 

It  was  answered  to  this  view  of  the  case,  that  the  treasurer 
of  the  society  had  no  authority,  by  virtue  of  his  office,  or  com- 
municated to  him  by  the  board  of  trustees,  to  invite  such  a 
change,  and  that  the  assessors  had  no  authority  to  make  it ;  and 
that  as  the  request  was  made  to  a  board  of  annual  election,  it 
should  be  construed  to  apply  only  to  the  current  year,  especially 
as  since  the  request  was  made  the  tax-act  has  been  amended. 
As  to  the  first  branch  of  this  reply,  the  proof  is,  that  the  treas- 
urer, who  was  also  a  trustee,  paid  the  tax  for  1856,  for  which  he 
had  procured  the  change  of  assessment  By  the  third  section 
of  article  third  of  the  by-laws  of  the  society,  the  treasurer  is 
to  pay  out  the  money  of  the  society  as  directed  by  a  vote  of 
the  board  of  trustees,  unless  otherwise  ordered  by  a  vote  of  the 
society.  The  matter  stands  then  in  this  predicament :  that  the 
treasurer  either  has  a  general  power  to  pay  the  debts  of  the 
society,  subject  to  the  direction  of  the  board  or  of  the  society, 
—  which  would  carry  with  it  a  power  to  arrange  previously  for 
the  most  economical  mode  of  payment,  which  was  all  that  was 
effected  by  this  change, — or,  that  the  above  by-law  forbids  him 
to  make  any  payment  without  a  vote  of  the  board  of  trustees 
or  of  the  society.  Now  the  tax  of  1856,  the  change  of  assess- 
ment of  which  he  had  procured,  was,  in  fact,  paid  by  him,  and 
as  we  must  presume,  in  the  absence  of  proof  to  the  contrary, 
with  the  sanction  of  the  trustees,  which  would  be  tantamount 
to  a  sanction  of  the  change  of  assessment  As  to  the  absence 
of  right  in  the  assessors,  upon  such  a  request,  to  make  the 
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change,  we  apprehend  that  it  has  nothing  to  do  with  the  ques- 
tion. The  change  was  in  fact  procured  by  the  treasurer  of  the 
society  from  the .  assessors ;  and  whether  the  latter  ought  to 
have  complied  with  the  request  of  the  former  or  not,  the  city 
ought  not  to  be  deprived  of  any  portion  of  its  tax  by  such 
practices  upon  the  officers  appointed  by  law  to  assess  it  The 
board  was  a  standing  one,  though  its  members  were  of  annual 
election.  The  assessment  requested  to  be  changed  was  of  the 
landlord's  tax,  which  the  alteration  of  the  law  did  not  affect, 
and  could  not  hare  been  supposed  to  affect ;  and  the  request, 
which  was  required  to  be  in  writing,  was  placed  upon  the  files 
of  the  board,  and,  as  the  proof  is,  did  actually  induce  the  board, 
as  it  well  might,  there  being  no  notice  to  the  contrary,. to  make 
the  assessment  in  1857,  as  they  had  done,  upon  the  same 
request,  in  1856.  .The  change. of  assessment  thus  procured 
was  injurious  to  no  one,  was  convenient  to,  and  caused  by  the 
plaintiffs ;  and  we  should  be  doing  serious  injury  to  the  cause 
of  public  morals  if  we  did  not  hold  them  estopped  from  object- 
ing to  it  until  in  some  form  the  request  had  been  withdrawn. 

The  assessments  paid  by  the  plaintiffs  for  benefits  from  the 
laying  out  of  Dorrance  Street,  and  which  are  sought  to  be 
recovered  in  this  action,  fall  under  a  different  consideration. 
They  were  not  collected  by  virtue  of  the  general  tax-act,  nor 
are  the  plaintiffs  privileged  from  them  by  its  exemptions.  Such 
assessments  represent,  on  the  theory  of  the  special  act  which  . 
authorizes  them,  values  received  from  a  public  improvement, 
by  the  estates  assessed  for  it ;  and  there  is  no  reason  why  a 
religious  society  should  not  pay  the  just  price  of  a  special 
value  thus  conferred  upon  its  property,  as  well  as  any  other 
society  or  individual.  We  are  happy  to  learn  from  the  evi- 
dence, that  in  compensation  for  this  assessment  of  (125,  made 
in  1857,  the  annual  rents  of  the  plaintiffs  have,  since  that  time, 
increased,  and  probably  from  the  laying  out  of  Donrance  Street, 
some  three  or  four  hundred  dollars. 

These  remarks  apply  to  the  assessment  for  this  improvement 
laid  upon  the  leasehold  interest  of  the  plaintiffs.  As  to  the 
assessment  of  $30.33,  made  upon  the  reversionary  interest  of 
Benjamin  Barker  and  Catharine  his  wife  in  one  of  the  lots 

VOL.  m.  —  AMES.  21 
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leased  to  the  plaintiffs,  and  which  they  seem  to  have  paid,  there 
is  still  less  ground  for  their  recovering  it  For  aught  that  ap- 
pears, it  was  properly  assessed  to  Barker  and  wife,  and  was  not 
claimed  by  the  city,  through  their  collector,  of  the  plaintiffs. 
The  plaintiffs  were  under  no  obligation,  it  is  true,  to  pay  it 
under  their  covenant  to  pay  taxes  contained  in  their  lease  from 
the  Barkers,  as  decided  by  this  court,  at  the  last  term,  in  the 
case  of  Horace  T.  Love  \  wife  v.  George  A.  Howard,  supra, 
p.  116.  It  must  be  taken  as  a  voluntary  payment  to  the  city, 
whose  due  it  was,  made  by  the  plaintiffs  for  their  landlords ; 
and  for  that  reason  cannot  be  recovered  back. 

Judgment  for  the  defendants  for  their  costs. 


«    342 

-iL**?         Richard  W.  Greene  v.  Marinus  W.  Gardiner,  City 

Treasurer. 

R.  W.  G.,  who  had  a  double  residence  in  the  towns  of  W.  and  P.  was,  in  December,  1868, 
taxed  for  personal  property  in  the  town  of  W.  where  he  had  been  a  tax-payer  and  voter 
for  several  years.  On  the  81st  day  of  March,  1867,  a  tax-act  went  into  operation,  which 
provided,  that  persons  should  be  taxable  for  their  personal  estate  in  the  towns  in  which 
they  bad  their  actual  abode  for  the  greater  portion  of  the  twelve  months  next  preceding 
the  first  day  of  April  inAeach  year.  Htld,  that  R.  W.  G.  having  had  his  actual  abode  in 
the  town  of  P.  for  more  than  six  months  next  before  the  first  day  of  April,  1867,  was, 
in  the  September  of  that  year,  taxable  for  his  personal  property,  in  the  town  of  P. ;  and 
that  the  tax  act  was  not  made  to  retroact,  by  taking  into  account  R.  W.  G.'b  place  of 
actual  abode  prior  to  its  going  into  operation,  in  order  to  ascertain  his  place  of  taxation 
under  it,  after  it  went  into  operation. 

Assumpsit  to  recover  the  sum  of  $767.25,  with  interest  from 
the  9th  day  of  February,  1859,  for  taxes  on  personal  property 
to  that  amount,  claimed  by  the  plaintiff  to  have  been  illegally 
assessed  against  him  in  the  year  1857,  and  paid  by  him  under 
protest. 

Upon  the  trial  of  the  case,  under  the  general  issue,  before  the 
court,  to  whom  the  same  was  submitted  both  in  law  and  fact, 
it  was  admitted,  that  in  December,  1856,  the  plaintiff  was  dom- 
iciled in  the  town  of  Warwick,  where  he  had  a  farm  and  coun- 
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try  residence ;  and  though  he  had  a  town-house  in  Providence  and 
lived  there  during  the  winter  and  spring  months,  that  for  several 
years  previous  he  had  been  a  tax-payer  and  voter  in  Warwick ; 
that  in  December,  1856,  the  plaintiff  was  assessed  in  that  town 
upon  his  personal  estate  as  an  inhabitant  thereof,  and  paid  said 
tax  on  the  February  following,  his  receipt  from  the  collector  of 
Warwick  stating  that  he  had  paid  the  tax  for  the  fiscal  year 
1857 ;  that  the  practice  in  Warwick  had  for  a  number  of  years 
been,  to  order,  in  November,  an  annual  tax  for  general  purposes 
to  be  assessed  in  December,  and  that  this  practice  was  pursued 
in  the  years  1856  and  1857 ;  that  the  practice  in  Providence 
had  long  been,  to  order,  in  May,  an  annual  tax  to  be  assessed  in 
September;  that  the  plaintiff  had  his  actual  abode  in  Provi- 
dence for  more  than  six  months  next  preceding  the  first  day  of 
April,  1857,  and  was  in  that  year  taxed  for  his  personal  prop- 
erty in  Providence,  and  not  in  Warwick ;  and  this  tax  was  the 
one  which  was  paid  by  the  plaintiff  under  protest,  and  sought 
to  be  recovered  in  this  action. 

T.  C.  Greene,  with  whom  was  R.  W.  Greene,  for  plaintiff. 

The  tax-act  of  January  session,  1857,  which  went  into  effect 
on  the  31st  day  of  March,  1857,  introduced  a  new  rule  as  to 
the  place  of  taxation  for  personal  property  of  persons  having  a 
double  residence;  substituting  for  domicil,  according  to  the 
election  of  the  resident,  the  test  of  actual  residence  for  the 
majority  of  the  twelve  months  next  preceding  the  1st  day  of 
April,  in  each  year.  At  the  time  when  the  law  went  into  opera- 
tion the  plaintiff  was  a  tax-payer  in  Warwick,  and  in  December, 
1856,  had  paid  to  that  town  a  tax  on  his  personal  property  for 
the  fiscal  year  1857.  To  allow  Providence  to  tax  the  plaintiff 
in  September,  1857,  because  he  had  resided  in  that  town  for  the 
major  part  of  the  twelve  months  next  preceding  the  1st  day  of 
April,  1856,  all  of  which  occurred  prior  to  the  statute's  going 
into  operation,  would  be  to  make  the  statute  retroact  to  the 
deprivation  of  Warwick  of  a  tax  due  to  her,  as  well  as  to  the 
injury  of  the  plaintiff  There  cannot  be  two  co-existent  rights 
in  different  towns  to  tax  the  same  person  for  personal  property 
at  the  same  time.  The  language  of  the  act  indicates  that  the 
residence  must  precede  the  right  to  tax ;  and  to  make  the  plain- 


Digitized  by  VjOOQlC 


244  PROVIDENCE. 


Greene  o.  Gardiner,  City  Treasurer. 


tiff  taxable  in  Providence  in  1857,  you  must  go  back  into  the 
year  1856,  when  he  was  taxable  in  Warwick,  and  in  fact  taxed 
there  for  the  fiscal  year  1857. 

Clarke,  city  solicitor. 

The  different  towns  of  the  state  have  a  right  to  tax  for 
legitimate  purposes  as  often  as  they  will  Ordinarily,  it  is 
true,  they  impose  their  general  taxes  but  once  a  year :  in  Provi- 
dence, to  give  more  time  to  collect  the  tax,  earlier,  in  September, 
and  in  the  smaller  town  of  Warwick,  later,  in  December.  If 
the  tax  of  Warwick,  in  1856,  was,  as  contended,  for  the  fiscal 
year  1857,  so  was  the  tax  of  Providence  for  that  year;  and 
when  the  plaintiff  was  taxed  in  Providence  in  1857,  in  which 
year  it  is  agreed  that  he  was  not  taxed  in  Warwick,  upon  bis 
own  construction,  it  was  for  the  fiscal  year  1858,  which  is  per- 
fectly consistent  with,  his  having  been  taxed  by  Warwick  in 
1856,  for  the  fiscal  year  1857.  The  truth  is,  that  in  legal  con- 
templation, as  well  as  in  fact,  each  town  taxes  not  for  future, 
but  current,  expenses,  when  it  pleases,  and  as  much  as  it  pleases. 
The  act  of  1857,  which  established  the  status  of  tax-payers 
under  it,  does  not  retroact,  but  merely  determines  the  place  of 
future  taxation  of  persons  having  a  double  residence,  by  the 
test  where,  before  a  certain  period  in  the  year  the  tax  is  laid, 
they  have  enjoyed  the  greatest  share  of  municipal  benefits  and 
protection.  The  great  practical  objection  to  allowing  the  plain- 
tiff to  recover  in  this  action  is,  that  if  Providence  does  not  retain 
this  tax  for  his  personal  estate  in  the  year  1857,  as  he  was  not 
taxed  for  it  in  Warwick  in  that  year,  he  will  be,  to  that  extent, 
deprived  of  the  pleasure  of  contributing  to  the  public  burdens. 

Ames,  C.  J.  The  evil  designed  to  be  remedied  by  the  clause 
of  the  tax-act  of  1857,  upon  which  this  case  turns,  is  well  under- 
stood. Persons  having  a  double  residence,  in  town  and  country, 
would  not  unfrequently  select  the  latter  as  their  domici),  though' 
they  spent  only  the  summer  months  there,  for  the  purpose  of 
escaping,  30  far  as  their  personal  property  was  concerned,  the 
higher  rate  of  town  taxation,  whilst  they  enjoyed,  during  the 
greater  portion  of  the  year  in  town,  all  the  comforts  and  con- 
veniences secured  by  it  Instead,  therefore,  of  the  old  rule,  the 
act  of  1857,  which  went  into  effect  on  the  31st  day  of  March 
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of  that  year,  provided,  that  "  all  ratable  personal  property  shall 
be  taxed  in  the  town  where  the  owner  shall  have  had  his  actual 
place  of  abode  for  the  larger  portion  of  the  twelve  months  next 
preceding  the  1st  day  of  April  in  each  year."  Rev.  Stats,  ch.  38, 
§10. 

Under  this  provision,  the  plaintiff,  who  had  theretofore  been 
taxed  in  the  town  of  Warwick,  where  he  had  a  country-place, 
was  in  September,  1857,  assessed  upon  his  personal  property  in 
the  city  of  Providence,  —  the  place  of  his  actual  abode  for  the 
larger  portion  of  the  twelve  months  next  preceding  the  1st  day 
of  April  in  that  year;  and,  having  paid  the  tax  under  protest, 
now  seeks  to  recover  it  back  from  the  city  in  this  action.  The 
ground  of  recovery  set  up  by  him  is,  that  being  a  tax-payer  in 
Warwick  when  this  act  went  into  operation,  and  having  paid  a 
tax  rightfully  assessed  against  him  in  that  town  in  December, 
1856,  as  he  claims,  for  the  year  1857,  to  allow  him  to  be  taxed 
in  another  town  during  the  term  elapsing  between  December, 
1856,  and  December,  1857,  and  on  the  ground  of  an  actual 
abode  in  Providence  prior  to  the  time  when  the  act  of  1857 
went  into  operation,  would  make  the  law  of  1857  retroact  to 
his  injury,  and  to  the  injury  of  the  town  of  Warwick.  As  it  is 
admitted  that  he  was  not  taxed  in  Warwick  in  December,  1857, 
the  injury  to  Warwick  from  allowing  Providence  to  retain  the 
tax  collected  of  the  plaintiff  for  that  year,  is  not  so  obvious  as 
the  benefit  which  the  plaintiff  will  derive  from  one  year's  im- 
munity from  taxation  on  his  personal  estates  if  he  can  compel 
Providence  to  refund  the  amount  of  this  tax. 

Without,  however,  looking  at  the  practical  consequences,  in 
his  own  favor,  of  the  ground  taken  by  the  plaintiff,  we  are  all 
satisfied  that  it  cannot  be  maintained.  The  towns  may,  for  the 
purposes  allowed  by  law,  tax  property  ratable  by  them  when, 
and  as  often,  as  they  will ;  and  although  they  usually  tax  for 
general  purposes  but  once  a  year,  it  is  not  exclusively  for  the 
expenses  of  the  future  year,  but  for  the  expenses  of  the  current 
year,  incurred  and  to  be  incurred.  We  have  no  evidence  that 
the  custom  of  Warwick  in  this  respect  differs  from  that  of 
Providence ;  although  the  larger  town  assesses  its  annual  tax 
earlier  in  the  year  than  the  smaller,  in  order  that  it  may  have, 
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as  is  necessary,  more  time  to  collect  it,  and  thus  be  able  to  meet 
as  promptly  its  annual  expenses. 

The  plain  truth  is,  that  the  plaintiff  sets  up  the  fact  that  he 
paid,  under  the  law  as  it  then  stood,  a  tax  on  his  personal  estate, 
in  Warwick,  in  1856,  as  a  reason  why  he  should  not  pay,  under 
the  law  as  it  now  stands,  a  tax  upon  his  personal  estate  in 
Providence,  in  the  year  1867,  where  alone  for  that  year  he  has 
been  taxed.  This  is  no  case  of  double  taxation,  since  it  is  for 
different  years ;  and  the  plaintiff's  real  cause  for  complaint  is 
reduced  to  this,  that  he  is  assessed  earlier  by  three  months  in  the 
year  1857,  in  Hovidence,  than  he  was  in  the  year  1856,  in  War- 
wick.  We  have  no  control  over  the  discretion  of  either  town 
in  this  respect,  and  if  we  had,  we  see  no  reason  to  doubt  that 
both  have  exercised  it  in  the  way  most  beneficial  to  each. 

Nor  do  we  see  how,  in  any  offensive  sense,  the  new  provision 
>f  the  act  of  1857  is  made  to  retroact,  if  in  ascertaining  where 
the  plaintiff  is  taxable  for  personal  estate  under  it,  regard  is 
had  to  what  was  his  place  of  actual  abode  prior  to  the  pas- 
sage of  the  act.  To  cure  an  existing  evil,  the  act  was  designed 
to  affect  the  rights  of  the  towns  to  tax  persons  having  a  double 
residence;  and  can  in>  no  proper  sense  be  said  to  retroact, 
because  it  looks  to  p%st  events  or  facts  to  ascertain  the  place  of 
future  taxation.  As  well,  for  the  same  reason,  might  it  have 
been  said  to  retroact,  if  it  had  provided  that  for  the  future  per- 
sons should  be  taxed  for  their  personal  estate  in  the  towns  in 
which  they  had  been  born,  or  been  married,  or  in  which  they 
had  lived  ten  years,  if  born,  married,  or  so  long  living,  in  any 
town  within  the  state.  The  act  simply  declares  to  the  plaintiff 
and  others  who  have  the  advantage  of  a  double  residence, 
"  You  Ziave  been  taxed  for  your  personal  property  in  the  town 
which  you  selected  out  of  the  two  in  which  you  lived ;  but  you 
shall  be  taxed  in  that  in  which  you  have  lived  a  major  part  of 
the  twelve  months  next  preceding  the  1st  day  of  April  in  each 
year." 

In  fine,  we  see  no  reason  why  the  plaintiff  should  not  have 
been  taxed,  in  the  year  1857,  for  his  considerable  personal  estate, 
in  the  only  town  in  which  he  has  been  taxed,  or,  under  the  law, 
could  have  been  taxed,  in  that  year ;  and,  accordingly,  order 
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judgment  to  be  rendered  in  this  suit  for  the  city  treasurer  of 
Providence,  for  his  costs. 


Thankful  Webster  v.  Wells  Baggs. 

Under  the  statutes  of  Rhode  Island,  which  authorize  and  require  the  executor  or  admin- 
istrator of  a  deceased  party  to  a  pending  action  at  law,  wherein  the  cause  of  action 
snrrives,  to  appear  and  further  prosecute  or  defend  the  action,  and  also  define  the  entry 
of  a  suit  in  court  to  be,  the  filing  of  the  necessary  papers  in  the  case  with  the  clerk 
and  the  payment  to  him  of  the  entry  fee  on  the  first  or  second  day  of  the  term,  a  plea 
in  abatement  of  an  action,  the  declaration  in  which,  following  the  writ,  js  in  the  name 
of  a  deceased  plaintiff,  "  that,  after  the  service  of  the  writ,  and  before  the  filing  and  en- 
tering of  the  action  in  court,  the  plaintiff  died,  and  an  administrator  was  appointed  and 
qualified  to  act  for  her  estate,"  is  bad  upon  demurrer;  inasmuch, as  it  is  consistent  with 
the  supposition,  that  the  plaintiff  may  have  died  after  the  filing  of  the  declaration, 
which  then  would  properly  be  in  her  name,  afad  before  the  entry  of  the  action  in  court. 

Assumpsit  upon  twenty-two  promissory  notes,  amounting,  in 
all,  to  upwards  of  a  thousand  dollars,  and  made  by  the  defend- 
ant payable  to  Thankful  Webster. 

Plea  in  abatement,  "that  the  said  Thankful  Webster,  at 
whose  suit  the  said  action  is  above  supposed  to  be  prosecuted 
against  the  said  defendant,  after  the  purchase  and  service  of  the 
said  writ  against  the  defendant,  and  before  the  time  of  filing 
and  entering  said  action  in  this  court,  to  wit,  on  the  30th  day 
of  January,  a.d.  1859,  at  Providence  aforesaid,  did  die;  and 
that  afterwards,  to  wit,  on  the  25th  day  of  February,  a.d., 
1859,  at  Providence  aforesaid,  and  before  the  time  of  filing  and 
entering  said  action  in  this  court,  one  Sprague  Kenyon  was 
lawfully  appointed  administrator  upon  the  estate  of  the  said 
Thankful  Webster,  and  was,  then  and  there,  duly  qualified 
according  to  law  to  act  as  such  administrator ;  and  this,  &c." 

General  demurrer  by  the  administrator  of  Thankful  Webster, 
and  joinder. 

There  was  also  filed,  by  Sprague  Kenyon,  the  administrator 
of  Thankful  Webster,  a  motion  to  amend  the  declaration,  so 
as,  in  apt  words,  and  proper  form,  to  set  forth  the  faqt  that  the 
suit  was  carried  on  by  him  in  his  said  capacity. 


6    247 

I  20    156 


Digitized  by  VjOOQlC 


1 


248  PROVIDENCE. 


Webster  «.  Biggs. 


Payne  8f  Colwell,  for  the  plaintiff. 

In  this  case  the  death  of  the  plaintiff  is  suggested,  and  a 
motion  is  filed  to  allow  the  administrator  to  prosecute  the  suit 
The  defendant  pleads  in  abatement  the  death  of  the  plaintiff 
and  the  appointment  of  an  administrator  before  the  action  was 
entered  in  court,  to  which  plea  the  plaintiff  demurs,  and  in 
support  of  the  demurrer  says, — 

That  said  suit  is  upon  promissory  notes  of  the  defendant, 
payable  to  Thankful  Webster,  and,  therefore,  the  cause  of  action 
survives,  and  the  administrator  of  Thankful  Webster  has  power 
to  prosecute  said  suit  ReV.  Stats.  378,  §  5 ;  Clendinin  v.  Allen, 
4  N.  H.  385;  Moore  v.  Rand,  1  Wis.  245;  Carmichael  v.  West 
Feliciana  Railroad  Co.  2  How.  (Miss.)  817. 

Ashley,  with  whom  was  BroumeU,  for  the  defendant 

1.  The  plea  sets  forth  the  death  of  plaintiff,  after  service  of 
writ  and  before  the  time  for  entering  the  action  in  court  By 
such  death,  the  action,  at  common  law,  is  abated.  Gould's 
Pleading,  p.  264,  ch.  5,  §  90;  Hatch  v.  Eitstis,  1  GalL  162; 
Greene  v.  Watkins,  6  Wheat  R,  260,  and  5  Cond.  R.  87. 

2.  In  this  state,  an  executor  or  administrator*  in  case  of  the 
death  of  a  party  to  the  action  or  suit,  and  in  case  the  cause  of 
action  survives,  may  prosecute  or  defend  such  action  or  suit  from 
court  to  court    Rev.  Stats,  ch.  161,  §  5,  p.  378. 

3.  In  order  to  prosecute  a  suit  or  action,  a  person  must  be  a 
party  to  it,  and  an  actor  in  it  An  executor  or  administrator, 
then,  in  order  to  prosecute  a  suit  or  action,  must  appear  upon 
the  record  as  &  party,  for  that  purpose.  Hatch  v.  Eustis,  1  Gall. 
164;  Greene  v.  Watkins,  6  Wheat  ft  260,  and  5  Cond.  R. 
87,  n. 

4.  After  the  death  of  a  party  to  a  suit,  therefore,  no  step  can 
be  taken  until  the  representative  of  the  decedent  has  appeared 
as  a  party  upon  the  record. 

5.  In  this  case  it  appears  from  the  record,  that  the  party 
plaintiff  and  actor,  died  before  declaration  filed,  and  no  one 
has  appeared,  as  her  representative,  to  prosecute  the  action. 

6.  The  motion  to  amend  ought  not  to  be  granted. 

1st  The  declaration  is  defective  in  substance,  not  in  form 
merely. 
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2d*  It  is  not  such  a  defect  in  substance  that  the  court  ought 
to  allow  its  amendment 

(1)  The  original  "writ  was  served  by  attachment  of  real 
estate,  which  was  as  well  discharged  by  the  failure  of  the  ad- 
ministrator to  prosecute,  as  it  would  have  been  had  the  intes- 
tate lived  and  neglected  to  prosecute  the  action. 

(2)  It  is  sought  by  the  proposed  amendment  to  revive  an 
action,  which  has  been  abated  by  the  death  of  the  plaintiff, 
through  the  introduction  of  a  new  party. 

Bbayton,  J.  The  question  to  be  here  determined  arises  upon 
the  demurrer  to  the  defendant's  plea  in  abatement,  and  is, 
whether  the  facts  alleged  in  that  plea  are  sufficient  to  sustain 
the  judgment  which  the  plea  asks. 

The  only  facts  alleged  in  the  plea,  and,  therefore,  the  only 
facts  admitted  by  the  demurrer  are,  that  after  the  commence- 
ment of  this  suit,  and  before  the  time  when  the  same  was  filed 
and  entered  in  this  court,  the  plaintiff  died,  viz. :  on  the  30th  of 
January,  1859 ;  and  that,  afterwards,  on  the  25th  day  of  Feb- 
ruary, A.D.,  1859,  and  before  the  time  when  the  action  was  filed 
and  entered  in  court,  one  Sprague  Kenyon  was  lawfully  ap- 
pointed administrator  on  the  estate  of  the  said  deceased  plain- 
tiff, and  was  duly  qualified  to  act  as  such  administrator. 

If  the  question  were  to  be  determined  by  the  rules  of  the 
common  law,  the  last  allegation  of  the  appointment  of  an  ad- 
ministrator would  have  been  unnecessary.  It  would  have  been 
quite  sufficient  to  have  alleged  the  death  of  the  plaintiff!  By 
his  death  alone  (though  the  right  of  action  survived)  the  action 
would  have  become  abated ;  and,  upon  the  appointment  of  an 
administrator,  he  must  have  commenced  a  new  action  in  his 
own  name. 

But  this  rule  of  the  common  law  has  been,  in  this  state, 
modified  by  statute ;  and  ch.  161,  §  5,  of  the  Revised  Statutes, 
provides,  that  if,  after  the  commencement  of  a  suit  in  which  the 
right  of  action  survives,  (as  it  does  in  this  case,)  and  before  final 
judgment  thereon,  the  plaintiff  or  defendant  shall  happen  to  die, 
the  executor  or  administrator  of  such  deceased  party  shall  have 
power  to  prosecute  or  defend  any  such  action,  and  shall  be 
obliged  so  to  do,  &c 
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This  provision  does  not  contemplate  that  the  suit  shall  abate 
by  and  upon  the  death  of  the  party,  but  that  the  executor  or 
administrator,  who  may  become  qualified  to  act,  shall  carry  on 
the  suit  from  the  point  where  it  may  have  been  left  by  the  de- 
ceased party,  and  that  the  action  shall  only  be  dismissed  when 
it  shall  not  have  been  prosecuted  by  such  executor  or  admin- 
istrator within  a  reasonable  time  after  he  becomes  qualified  to 
act  The  succeeding  section  of  this  chapter  provides,  that  if 
such  executor  or  administrator  shall  fail  in  his  duty  in  this  re- 
spect, and  shall  neglect  to  appear  and  take  upon  himself  the 
prosecution  or  defence  of  the  suit,  he  may,  by  order  of  the  court 
in  which  the  suit  is  pending,  be  summoned  to  appear  for  that 
purpose,  and  being  so  summoned,  it  further  provides,  that 
whether  he  comes  in  in  obedience  to  such  summons  or  not, 
judgment  may  be  rendered  in  such  case,  in  the  same  manner  as 
if  he  had  been  originally  a  party. 

It  should  appear,  therefore,  from  the  plea,  not  only  that  the 
plaintiff  has  departed  this  life  since  the  commencement  of  the 
suit,  but  further,  that  since  her  death  an  administrator  has  been 
duly  appointed  and  qualified,  but  has  neglected  to  prosecute  the 
suit,  as  it  is  made  his  duty  to  do.  All  the  facts  necessary  to 
sustain  the  judgment  prayed  for  in  this  plea,  should  be  clearly, 
certainly,  and  directly  alleged.  They  are  not  to  be  implied 
from  other  expressions  in  the  plea.  The  plea,  in  our  judgment, 
is  defective  and  insufficient  in  that  it  does  not  allege  a  failure 
by  the  administrator  to  prosecute  the  suit  after  the  death  of  the 
plaintiff.  Notwithstanding  anything  alleged  in  the  plea,  this 
suit  may  have  been  prosecuted  by  the  administrator  who  inter- 
poses the  demurrer  to  this  plea,  since  his  appointment  and  quali- 
fication as  such. 

The  plea  states,  that  Thankful  Webster,  the  plaintiff,  died 
after  the  service  of  the  writ,  and  before  the  action  was  filed  and 
entered  in  court.  The  statute  prescribes  what  shall  be  such 
entry  in  court.  It  is,  that  all  the  necessary  papers  shall  first  be 
filed  with  the  clerk,  and  in  addition,  that  the  entry  fee  shall  be 
paid ;  and  it  prescribes  the  time  also  when  this  entry  is  to  be 
made,  viz. :  on  the  first  or  second  day  of  the  term,  and  after- 
wards, upon  good  cause  shown,  in  the  discretion  of  the  court 
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The  statute  also  requires,  that  twelve  days  before  the  sitting  of 
the  court,  and  so  twelve  days  before  the  time  for  entering  the 
action  in  court,  the  declaration  in  the  suit  shall  be  filed  in  the 
clerk's  office.  For  anything  contained  in  the  plea,  it  may  be, 
that  Thankful  Webster,  the  plaintiff,  in  her  lifetime,  declared 
against  the  defendant  in  this  suit,  and  filed  the  declaration  in 
her  lifetime  in  the  clerk's  office,  according  to  the  requisitions  of 
the  law,  but  that  she  died  before  the  payment  of  the  fees  neces- 
sary for  the  entry  of  the  action  in  court,  and  that  the  adminis- 
trator, upon  his  appointment,  proceeded  to  have  the  said  action 
entered  in  court  in  the  due  prosecution  of  the  suit,  and  in  the 
further  prosecution,  has  here  filed  his  demurrer  to  this  plea. 
This  the  statute  not  only  authorizes,  but  requires  the  adminis- 
trator to  do.  The  facts  alleged  in  the  plea,  clearly,  do  not  war- 
rant the  judgment  that  the  plea  asks,  that  the  writ  and  declara- 
tion be  quashed,  &c,  and  the  plea  must  therefore  be  overruled, 
and  judgment  be  entered,  that  the  defendant  answer  over. 


Clovis  EL  Bowen  v.  Smith  A.  Steere,  Executor. 

A  party  to  a  reference  cannot  object  to  the  report,  that  he  was  surprised  by  a  ground  of 
defence  taken  at  the  hearing  before  the  referees,  and  was  unprepared  to  meet  it  by  proof, 
if  at  the  hearing  he  did  not  ask  for  delay;  but  by  going  on,  notwithstanding  his  surprise, 
is  deemed  to  have  completely  waived  it. 

A  report  of  referees  will  not  be  set  aside  and  a  new  trial  before  the  referees  ordered,  on 
account  of  the  discovery  of  new  and  further  evidence  which  is  cumulative  only  and 
not  controlling  in  its  character,  especially  when  the  effect  will  be  to  delay  the  settle- 
ment of  the  estate  of  a  deceased  person. 

An  avowal  by  a  referee,  after  his  appointment  and  before  the  hearing,  of  an  opinion  ad- 
verse to  the  claim  submitted  to  him,  is  good  cause  not  only  to  set  aside  his  report,  but 
to  discharge  the  rule  appointing  him;  the  court  requiring  in  referees  the  judicial  attri- 
bute of  impartiality,  unless  indeed  the  parties  have  agreed  to  waive  it 

This  was  a  claim  of  (3,000,  made  by  Clovis  H.  Bowen,  a 
son-in-law  of  the  late  Anthony  Steere,  of  Gloucester,  against  the 
executor  of  his  estate,  for  services,  during  a  period  of  nearly 
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ten  years,  rendered  to  the  testator  in  the  management,  sale,  and 
disposal  of  his  considerable  real  estate.  The  claim  had  been 
submitted,  under  a  rale  out  of  this  court,  obtained  upon  the 
joint  petition  of  the  claimant  and  the  executor,  to  the  arbitra- 
ment of  Asa  Winsor,  Thomas  Cutler,  and  Martin  A.  Smith,  as 
referees,  who  had  been  selected  by  the  executor  from  a  list  of 
persons  handed  by  the  claimant  to  him  for  that  purpose ;  and 
there  was  no  evidence  tending  to  show  that  both  did  not,  at  the 
time  of  their  selection,  consider  them  fair  and  impartial  referees. 
After  a  hearing  in  the  village  of  Chepachet,  at  which  both  par- 
ties were  present,  and  in  which  the  testimony  of  the  claimant 
was  received  in  support  of  his  claim,  two  of  the  referees,  Win- 
sor and  Cutler,  concurred  in  a  report  awarding  to  the  claimant 
the  sum  of  $600  in  full  of  this  whole  claim.  Upon  the  present- 
ment of  the  report  at  this  term  for  reception  and  confirmation,  — 
motions  were  made  by  the  claimant,  —  one,  that  the  report  be 
recommitted  to  the  referees,  because  he  was  surprised  at  the 
hearing  by  the  denial  of  his  agency,  and  had  discovered,  since 
the  hearing,  new  and  further  evidence  in  proof  of  it  and  of  his 
services,  —  and  the  other,  that  the  rule  be  discharged,  on  the 
ground  that,  although  the  referees  were  not  corrupt,  two  of  them, 
Smith  and  Cutler,  had  formed  and  expressed  opinions  adverse 
to  his  claim,  after  their  appointment  as  referees,  and  before  the 
hearing. 

The  substance  of  the  affidavits,  in  support  of  these  motions, 
are  sufficiently  stated  in  the  opinion  of  the  court. 

G.  H  Broume,  for  the  motions. 

B.  N.  Lapham,  against  them. 

Ames,  C.  J.  The  motion  to  recommit  finds  no  sufficient 
support  in  the  affidavits  which  accompany  it,  either  upon  the 
ground  of  surprise,  or  of  the  discovery  of  new  and  further  evi- 
dence. If  the  claimant  was  surprised  by  the  denial  of  his 
agency  for  the  deceased,  and  was  unprepared  to  meet  it  by 
proof,  he  should  have  applied  for  further  time  to  the  referees ; 
who,  whether  he  was  entitled  to  delay  or  not,  would,  probably, 
have  granted  it  to  him.  By  going  on,  without  asking  for  time, 
he  completely  waived  his  right  to  it ;  and  his  election,  once  made, 
cannot  now,  to  the  injury  of  the  other  party,  be  recalled,  even 
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though,  in  consequence,  the  report  is  not  all  that  he  might 
desire. 

The  affidavits  disclose  the  discovery  of  no  new  and  further 
evidence  in  such  sense  as  to  entitle  the  claimant  to  a  rehearing; 
but,  at  most,  that  having  been  a  witness  himself  to  his  employ* 
ment  by  the  testator,  and  to  the  particulars  and  value  of  hie 
services,  and  having  adduced  other  evidence  upon  these  points 
in  confirmation  of  his  own,  he  has  since  the  hearing  ascertained 
that  there  is  other  evidence  to  be  found  cumulative  to  this, 
and  which,  considering  the  nature  of  his  claim,  is  not- control- 
ling in  its  character.  If,  indeed,  his  own  testimony  should  be 
excluded,  as  upon  a  new  hearing  it  ought  to  be,  from  the 
attention  of  the  referees,  it  is  very  doubtful  whether,  even 
with  the  newly  discovered  evidence,  his  case  would  not 
stand  in  a  worse  plight,  in  matter  of  proof,  before  them,  than 
it  did  at  the  former  hearing.  Under  such  circumstances  toe 
cannot  longer  delay  the  settlement  of  a  large  estate  by  allow- 
ing this  motion. 

The  motion  to  discharge  the  rule  altogether,  upon  the  ground 
that  two  of  the  referees  after  their  appointment,  and  before 
they  had  heard  the  case  of  the  claimant,  expressed  opinions 
unfavorable  to  it,  demands,  on  account  of  the  nature  of  the 
cause  alleged,  the  careful  consideration  of  the  court.  Whilst 
in  modern  times  courts  have  been  more  liberal  in  overlooking 
honest  errors  in  referees  and  arbitrators,  and  mere  defects  of 
form  in  their  reports  and  awards,  they  have  been  more  strict  in 
requiring  from  them  the  integrity  and  impartiality  which  belong 
to  the  judicial  character.  CI  eland  Sf  others  v.  Hedly,  5  R.  I. 
Rep.  163 ;  Strong  v.  Strong,  9  Cush.  573.  The  partiality  be- 
trayed by  the  expression  of  an  opinion  by  a  referee  for  or 
against  the  case  of  either  party  before  he  has  heard  it,  would, 
unless  the  parties  had  agreed  to  waive  impartiality  in  the  tribu- 
nal selected  by  them,  be  a  good  cause  to  invalidate  bis  report, 
and  to  discharge  the  rule  which  appointed  bim.  Under  such 
circumstances  the  court  would  be  bound  to  presume,  notwith- 
standing the  referee  swore  that  his  prejudice  did  not  sway  him, 
that  the  report  was  not  the  result  of  his  fair  and  deliberate 
judgment,  but  of  preconceptions,  which  placed  him  beyond  the 

VOL.  III.  —  AMES.  22 
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influence  of  both  law  and  fact  Fox  v.  Hazleton,  10  Pick.  275; 
Boston  Water  Power  Co.  v.  Gray,  6  Met  169. 

There  is  nothing  in  this  case  to  indicate  that  the  parties  did 
not  intend  to  submit  their  controversy  to  the  arbitrament  of 
impartial  as  well  as  of  uncorrupt  referees ;  and  were  we  satis- 
fied by  the  proof  that  either  had  in  this  respect  been  deceived, 
we  shonld  have  no  hesitation,  upon  his  request,  in  freeing  him 
from  the  partial  judges,  as  well  as  from  the  partial  judgment 
of  his  cause.  The  affidavits  submitted  to  us  do  not,  however, 
satisfy  us  that  the  claimant  has  suffered  from,  or  been  exposed 
to,  the  injustice  of  which  he  complains.  There  are  but  two 
affiants  who  support  this  motion :  one  swearing  to  the  declar- 
ations made  by  one  of  the  referees,  which  impeach  his  im- 
partiality, and  the  other,  to  similar  declarations  made  by  one 
of  the  two  others.  Each  of  the  referees  impeached,  explicitly 
denies  under  oath  the  charge  made  against  him ;  and  in  ad- 
dition  to  the  fact  that  one  of  the  affiants  does  not  pretend  to 
give  the  language  of  the  referee,  in  the  conversation  with  him 
to  which  he  swears,  but  merely  his  inference  from  it,  it  would 
hardly  do  to  consider  the  evidence,  under  such  circumstances, 
in  a  better  position  for  the  motion  than  balanced ;  especially 
when  we  recollect  that  the  referees  were  nominated  by  the 
claimant  and  selected  by  the  respondent  as  just,  uncorrupt,  and 
impartial  men. 

In  a  balance  of  proof,  the  party  moving  can  take  nothing  by 
his  motion ;  and  we  must,  for  these  reasons,  overrule  both  the 
motions  made  to  us,  and  order  judgment  to  be  entered  confirm- 
ing the  report 
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Eben  Simmons  v.  Marinus  W.  Gardiner,  City  Treasurer. 

A  notice  given  by  the  street  commissioners  of  the  city  of  Providence  to  the  owner  of  two 
estates  on  the  same  street,  that  he  mast,  before  a  time  specified  in  the  notice,  alter  and 
improve  the  sidewalk  adjoining  his  estate,  situated  on  the  street,  without  specifying 
which  estate,  is  bad  for  uncertainty;  nor  is  it  well  served,  under  the  statute  "  concern- 
ing sidewalks  in  the  town  of  Providence,"  if  the  owner  be  a  resident  of  the  city,  by 
being  left,  during  his  temporary  absence,  at  his  boarding-house,  the  statute  in  such 
case  requiring  personal  service ;  and  the  neglect  of  the  owner  to  improve  the  sidewalk 
adjoining  that  one  of  his  estates  intended  by  the  commissioners,  upon  such  notice,  will 
not  justify  the  city  in  assessing  against,  and  exacting  from  the  owner,  the  expenses 
paid  by  the.  city  surveyor  in  making  the  improvement. 

Assumpsit  to  recover  from  the  city  treasurer  of  Providence, 
the  sum  of  $407.22,  with  interest,  paid  by  the  plaintiff  to  the  city 
collector  under  protest ;  the  ground  of  recovery  being,  that  the 
same  was  illegally  assessed  against  him  by  said  city  for  the  ex- 
penses of  laying  a  sidewalk  in  front  of  his  estate  on  Eddy  Street, 
in  said  city.  The  case  was  submitted  to  the  court,  under  the 
general  issue,  in  fact  and  law,  and  the  opinion  of  the  court 
states  all  the  facts  necessary  to  make  it  intelligible. 

James  Tillinghast,  for  the  plaintiff! 

Clarke,  City  Solicitor,  for  the  defendant. 

Brayton,  J.  This  action  is  brought  to  recover  of  the  de- 
fendant the  sum  of  (407.22,  the  amount  of  a  certain  tax 
assessed  against  him  for  altering  and  amending  a  sidewalk  in 
the  city  of  Providence,  which  tax  was  paid  by  the  plaintiff 
under  protest,  and  which  he  claims  was  illegal  and  void. 

The  tax  was  assessed  against  the  plaintiff  under  the  pro- 
visions of  an  act  entitled  "  an  Act  concerning  sidewalks  in  the 
town  of  Providence."  See  Ordinances,  City  of  Providence, 
58,  59,  61.  The  first  section  provides,  that  sidewalks  shall  be 
built,  altered,  and  repaired  at  the  expense  of  the  owners  of  the 
adjoining  land.  The  second  section  provides,  that  the  commis- 
sioners of  sidewalks  shall  have  power  and  authority  to  order 
and  determine  the  height,  width,  and  material  of  which  the 
walks  shall  be  built,  and  the  manner  of  building  and  altering 
any  sidewalks. 


Digitized  by  VjOOQlC 


1 


256  PROVIDENCE. 


Simmons  *  Gardiner,  Ctty  Treasurer. 


The  third  section  provides,  that  the  commissioners,  haying  de- 
termined the  manner  and  within  what  time  any  sidewalk  shall 
be  built,  altered,  or  improved,  "shall  cause  written  or  printed 
notice  thereof  to  be  personally  given  to  the  owner  of  the  ad- 
joining lot  if  residing  within  the  town,  particularly  describing 
the  materials,  width,  height,  and  manner  the  sidewalk  shall  be 
built  or  the  alteration  made ;  but  if  the  owner  shall  not  reside 
in  said  town,  then  the  notice  shall  be  given  to  the  tenant  in  pos- 
session ;  but  if  no  tenant  be  in  possession,  then  the  same  shall 
be  published  in  one  of  the  newspapers  in  said  town  of  Provi- 
dence for  three  successive  weeks,"  and  upon  neglect  by  such 
owner  to  make  or  alter  such  sidewalk  within  the  time  limited, 
the  commissioners  may  order  it  to  be  done  at  the  expense  of  the 
owner  of  the  adjoining  lot  and  report  the  expense  thereof  to  the 
assessors  of  taxes,  who  shall  add  it  to  the  tax  of  the  owner  of 
such  adjoining  lot. 

Upon  the  facts  before  the  court,  (a  jury  trial  having  been 
waived  by  the  parties,)  it  was  objected  by  the  plaintiff,  that  the 
assessment  was  illegal  and  void  for  various  reasons, — for  defect  of 
power  in  the  commissioners  to  make  the  determination  they  did, 
that  the  place  where  this  sidewalk  was  constructed  was  not  a 
public  highway,  and  that  the  notice  given  to  the  plaintiff  by  the 
commissioners,  after  determining  what  improvement  should  be 
made  in  the  sidewalk,  and  within  what  time,  was  insufficient  to 
render  him  liable  for  the  expense  of  making  such  improvement. 
The  last  objection,  viz. :  that  the  notice  given  by  the  commis- 
sioners was  defective  and  insufficient,  is  all  that  need  now  be 
considered.  Assuming  the  power  of  the  commissioners  to  make 
the  determination  provided  for  the  second  section  of  the  act 
and  by  the  amendment  of  1841,  and  the  place  where  the  walk 
was  made  to  have  been  a  public  highway,  it  would  still  be 
necessary,  in  order  to  charge  the  plaintiff  for  the  improvement 
made  against  his  land,  that  notice  should  have  been  given  him 
by  the  commissioners  of  what  was  required  by  them  to  be 
done,  and  that  it  should  be  given  in  the  mode  prescribed  by 
the  act.  It  will  be  sufficient  to  state  so  much  only  of  the  evi- 
dence submitted  as  bears  upon  the  question  of  notice. 

The  evidence  upon  this  point  was,  that  prior  to  1847,  there 
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had  been,  and  was,  a  street  called  "  Eddy  Street,"  extending 
from  the  central  part  of  the  city  to  a  street  called  Point  Street, 
where  commenced  the  turnpike,  called  the  Pawtuxet  Turnpike, 
which  extended  thence  to  and  beyond  the  city  line ;  that  in 
1847,  under  and  by  virtue  of  an  act  of  the  general  assembly, 
passed  at  the  January  session  of  that  year,  so  much  of  said  turn- 
pike as  was  within  the  city  limits  was  released  to  the  city  for 
a  public  highway,  and  has  been  since  improved  and  repaired  as 
such  by  the  city ;  that  it  has  never  been  named  Eddy  Street 
by  the  board  of  aldermen,  but  it  was  testified  that  this  portion 
of  the  street  was  known  as  Eddy  Street,  and  that  it  was  some- 
times called  Pawtuxet  Avenue. 

The  lot  against  which  the  sidewalk  in  question  was  built 
was  upon  that  portion  of  the  street  formerly  Pawtuxet  Turnpike, 
and  the  plaintiff  owned  beside  this  lot  other  estates,  north  of 
Point  Street,  and  bounding  upon  Eddy  Street  as  it  was,  prior 
to  1847.  * 

It  further  appeared,  tbat  the  plaintiff  was  a  resident  of  the 
city  of  Providence,  in  the  family  of  a  sister.  The  printed  paper 
following  was  produced  in  evidence :  — 

"  City  of  Providence,  June  14, 1856. 
u  To  Eben  Simmons  &  Brother, — The  surveyor  of  highways 
being  about  to  pave  Eddy  Street,  and  make  the  same  to  grade, 
you  are  required  by  the  street  commissioners  to  alter  and  im- 
prove the  sidewalk  adjoining  your  estate,  situated  on  the  street 
about  to  be  improved  as  aforesaid,  and  to  make  said  sidewalk 
ten  feet  wide,  covered  with  flagging  stones,  bricks  or  good 
gravel,  as  you  may  choose,  and  bounded  on  the  outside  with 
good  curb-stones  eighteen  inches  or  more  deep,  seven  inches  or 
more  thick,  hammered  on  the  upper  edge  and  cut  to  a  level ; 
the  height  of  said  sidewalk  is  marked  on  the  posts  set  up  by 
the  city,  and  if  you  have  dopbt  the  commissioners  will  show 
you  the  height,  at  the  city's  expense.  The  commissioners  direct 
that  said  sidewalk  be  so  altered,  improved,  and  finished  on  or 
before  the  30th  insfc 

By  order  of  the  Commissioners. 
"  Cyrus  Fishek,  Clerk. 
22  • 
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*  N.  B.  If  the  curb-stonee  are  famished  on  ot  before  the 
21st  inst  next,  farther  compliance  with  the  above  order  will  be 
waived  as  to  setting  said  curb-stones.* 

It  appeared  that  this  paper  was  left  by  one  of  the  comiois* 
sioners  at  or  near  the  day  of  its  date,  at  the  place  of  residence* 
of  the  plaintiff  but  that  said  plaintiff  was  then  absent  from  the? 
city,  and  remained  absent  for  some  days ;  but  that  the  said 
paper  did  some  time  after  bis  return,,  come  to  hi*  bands.  Ttta 
was  the  only  notice  attempted  to  be  given  by  the  commis- 
sioners. 

The  purpose  of  the  notice  required  to  be  given  was  not 
merely  to  inform  the  land-owner  of  the  width  of  the  walk 
required  and  of  the  materials  of  which  it  should  be  made,  but 
of  the  length  thereof,  so  that  the  person  intended  to  be  charged 
with  the  improvement  might  be  apprised*  a  sufficient  length  of 
time  before  the  time  appointed  for  its  completion,  of  the  quan- 
tity of  materials  required,  and  of  the  amount  of  labor  neces- 
sary for  its  completion,  and  to  procure  them.  For  this  purpose  it 
would  be  necessary  to  know  not  merely  the  width  of  the  walk 
required,  but  the  length  of  that  portion  required  of  the  party 
notified,  and  to  this  end,  that  he  should  be  distinctly  informed 
against  what  lands  of  b&  the  work  was  to  be  done.  If  he  own 
lots  on  different  streets*  then  the  lot  upon  which  street  \  if  dif- 
ferent lots  upon  the  same  street,  then  against  which  of  his  lots 
upon  that  street,  The  plaintiff  in  this  case  was  not  so  in- 
formed. He  was  notified  to  alter  and  improve  the  sidewalk 
adjoining  his  estate  on  Eddy  Street,  —  one  estate,  in  the  sinr 
gular,  and  not  all  his  estates  situated  on  that  street*  He  is 
is  the  owner  of  land  adjoining  Eddy  Street,  north  of  Point 
Street,  as  well  as  of  the  land  against  which  the  work  was 
done,  lying  south  of  Point  Street;  and  he  wa&  as  much  required 
to  alter  the  sidewalk  against  his  estate  north  of  Point  Street  as 
against  that  lying  south  of  it ;  and  which  was  to  be  altered  is 
left  indeterminate. 

In  point  of  fact  no  improvement  was  contemplated  by  the 
commissioners  to  be  made,  or  was  made,  on  Eddy  Street,  except 
on  that  portion  lying  south  of  Point  Street,  or  that  part  which 
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had  been  turnpike ;  yet  their  notice  relates  to  Eddy  Street  gen- 
erally, and  requires  the  plaintiff  to  alter  the  sidewalk  against 
one  of  his  estates  adjoining  it,  bat  without  informing  him 
which.  We  are  of  opinion,  in  this  view  of  the  subject,  that 
had  the  printed  notice  been  delivered  to  the  plaintiff  personally, 
it  would  have  been  insufficient  to  make  him  liable,  or  guilty  of 
neglect  in  making  the  required  improvement  against  his  estate. 

But  we  think  the  notice  insufficient  for  another  reason :  that 
it  was  not  given  to  the  plaintiff  personally,  as  the  act  requires. 
He  was  a  resident  of  the  city  at  the  time ;  and  though  the 
notice  could  not,  on  account  of  his  temporary  absence,  be  then 
served  upon  him,  such  absence  does  not  make  constructive 
notice  sufficient;  that  is  only  to  be  resorted  to  in  case  the 
owner  is  not  a  resident-  The  leaving  a  copy  at  the  usual  place 
of  abode  of  such  person,  is  not  serving  him  personally. 

For  these  reasons  judgment  must  be  given  for  the  plaintiff  for 
ike  amount  paid)  with  interest  and  costs. 


Albert  K.  Barnes  v.  Daniel  W.  Vauohan. 

Where  no  particular  place  for  payment  is  named  in  a  note,  payment  moat  be  demanded 
of  the  maker,  in  order  to  charge  the  indoreer,  on  the  last  day  of  grace,  either  personally, 
or  at  his  place  of  business  or  abode;  and  written  notice  to  the  maker,  by  mail,  given  by 
a  bank  with  whom  the  note  is  left  for  collection,  and  predion*  to  the  note's  felling  due, 
that  the  note  has  been  so  left,  and  of  the  day  of  payment,  will  not  be  a  sufficient  de- 
mand upon  the  maker  to  render  the  indoreer  liable. 

Assumpsit  against  the  defendant  as  the  indorser  of  two 
promissory  notes  for  six  hundred  dollars  each,  made  by  one 
Nelson  C.  Northup,  and  payable,  one  in  thirty-six,  and  the 
other  in  seventy-four  months  after  date,  to  the  order  of  the 
defendant,  and  by  him  indorsed  to  the  plaintiff. 

At  the  trial  before  the  court,  to  whom  the  case  was  sub- 
mitted in  fact  and  law,  under  the  general  issue,  it  appeared 
that  the  notes,  which  were  not  made  payable  at  any  particular 
place,  had  been  left  by  the  plaintiff  at  the  Mount  Vernon  Bank, 
in  Foster,  for  collection ;  and  that  the  only  demand  of  payment 


6    SMi 
17    M4 


Digitized  by  VjOOQlC 


260  PROVIDENCE. 


Barnes  v.  Vaughan. 


made  upon  Northup,  the  maker,  was  by  the  usual  printed  bank 
notice,  mailed  to  him  by  the  cashier  of  the  bank,  and  directed 
to  him  at  Providence,  where  he  lived,  in  the  early  part  of  the 
months  in  which  they  respectively  fell  due,  although  at  what 
times  precisely,  the  cashier  of  the  bank  could  not  recollect. 
Due  notice  of  non-payment  by  the  maker  was  proved  to  have 
been  given  to  the  defendant. 

Bartlett,  for  the  plaintiff. 

Notice  through  the  post-office,  of  demand  of  payment  of  the 
maker,  is  sufficient  Manchester  Bank  v.  Fellows,  8  Foster, 
(N.  H.)  R.  302 ;  KelMe  v.  Jones,  3  McLean,  R.  96 ;  Foster  v. 
Smith,  2  Pick.  338. 

Burgess  8f  Brownell,  for  the  defendant 

1.  A  note,  specifying  no  place  of  payment,  must  be  presented 
to  the  maker  personally,  or  at  his  residence  or  place  of  business, 
when  due ;  and  neither  bankruptcy,  insolvency,  nor  death  of 
maker  will  dispense  with  the  necessity  for  such  demand,  and 
due  notice  to  the  indorser.  Edwards  on  Bills  and  Notes,  159, 
486 ;  Story  on  Promissory  Notes,  §§  201,  203,  241 ;  Anderson 
v.  Drake,  14  Johns.  R.  114 ;  Taylor  v.  Snyder,  30  Denio,  R. 
145  ;  Spies  v.  Gilmore,  1  Corns.  R.  321.  • 

*  2.  The  notes  in  suit  were  entitled  to  grace,  and  should, 
therefore,  have  been  presented  to  the  maker  on  the  third  day 
of  grace,  and  payment  demanded.  Edwards  on  Bills  and  Notes, 
525,  527  ;  Cook  v.  Darling  et  al.  2  R.  L  385 ;  Bank  of  Wash- 
ington v.  Triplett,  1  Pet  R.  31 ;  Wood  et  al  v/CbrZ,  4  Met 
R.  203;  Griffin  v.  Goff,  12  Johns.  R.  423 ;  Jackson  v.  Newton, 
8  Watts,  R.  401. 

3.  An  indorser  of  a  note  does  n5t  dispense  with  the  neces- 
sity of  presentment  for  payment  and  notice  of  non-payment,  by 
taking  from  the  maker  security  against  his  liability.  Seacord 
v.  Miller,  3  Kern.  R.  55 ;  Woodman  v.  Eastman,  10  N.  Hamp. 
R.  359 ;  Spencer  v.  Harvey,  17  Wend.  R.  489 ;  Kramer  v.  San- 
ford,  4  Watts  &  Serg.  328 ;  Creamer  v.  Perry,  17  Pick.  R.  332. 

Bosworth,  J.  The  defence  to  this  suit  is,  that  no  legal  and 
proper  demand  was  made  on  the  maker  of  the  note ;  and  that 
therefore  the  indorser,  who  is  here  sued,  is  discharged.  The 
rule  of  the  common  law  is,  that  in  order  to  charge  the  indorser, 
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demand  must  be  made  on  the  maker  for  payment  on  the  very 
day  on  which  the  note  becomes  due.  In  case  the  note  on 
its  face  is  made  payable  at  a  particular  place,  as  at  a  bank 
named,  it  is  necessary,  and  only  necessary,  to  make  demand 
at  such  place  ;  but  if  no  place  of  payment  is  named  in  the  note 
at  which  the  note  is  payable,  it  is  necessary  to  present  the  note 
to  the  maker  personally,  or  at  his  place  of  abode  or  business, 
before  the  indorser  can  be  made  chargeable.  In  this  case,  no 
place  of  payment  was  mentioned  in  the  notes.  The  notes  were 
left  at  the  Mount  Vernon  Bank  for  collection  ;  and  it  is  agreed, 
that  the  maker  had  notice  before  the  day  of  payment  that  they 
were  there  for  that  purpose.  This  notice  could  not  avail  to 
make  the  notes  payable  at  said  bank.  The  maker  had  not  by 
the  terms  of  bis  contract  agreed  to  pay  the  notes  at  that  bank ; 
and  a  demand  there  was  no  demand  upon  him.  It  was  neces- 
sary that  demand  should  be  made  upon  him  personally,  or  at 
his  dwelling,  or  place  of  business,  on  the  last  day  of  grace.  No 
such  demand  was  made,  and  the  indorser  therefore  was  never 
charged. 

Judgment  must  therefore  be  rendered  for  the  defendant,  for 
his  costs. 
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Chester  Cooper  &  others  v.  Charles  D.  "W.  Cooper.  J7  *» 
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A  devise  of  lands  to  "my  grandson,  Stephen  Cooper  (son  of  Stephen),  my  aforenamed       

grandson  to  come  into  possession  at  twenty-one  years  of  age,  and  to  have  and  to  hold 
the  abovenamed  bequest  to  him  during  his  natural  life;  and  after  his  decease,  I  give 
the  premises  unto  his  male  heirs,  equally  between  them ;  and,  for  want  of  heirs  wale* 
then  to  go  in  equal  shares  to  his  daughters,"  vests  an  estate  tail  in  Stephen,  tne  grand- 
son, under  the  rule  in  Shelley's  case;  the  clause  of  the  statute  of  wills  in  relation  to  the 
creation  and  continuance  of  estates  tail,  not  being  applicable  to  such  a  case. 

To  bar  an  estate  tail,  the  deed  of  the  tenant  in  tail,  if  executed  and  acknowledged  aa 
required  by  section  8,  ch.  145,  of  the  Revised  Statutes,  need  not,  as  against  the  heirs  of 
the  tenant,  be  recorded  in  the  records  of  the  town  where  the  land  lies. 

Trespass  and  ejectment,  to  recover  possession  of  a  lot  of 
land,  containing  about  thirty  acres,  and  situated  partly  in  the 
town  of  Gloucester,  and  partly  in  the  town  of  Burrillville. 

•  The  suit,  which  was  an  amicable  one,  was  submitted  to  the 
eourt  upon  the  following  agreed  facts:  —  Moses  Cooper,  for- 
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merly  of  Gloucester,  deceased,  by  his  last  will  and  testament, 
duly  proved,  gave  the  lot  of  land  declared  for  to  his  grandson, 
Stephen  Cooper,  describing  the  estate  of  his  grandson  therein 
in  these  words : — 

"  My  aforenamed  grandson,  Stephen,  to  come  into  possession 
at  twenty-one  years  of  age,  and  to  have  and  to  hold  the  above- 
named  beqnest  to  him  during  his  natural  life ;  and  after  his 
decease,  I  give  the  premises  unto  his  male  heirs,  equally  be- 
tween them ;  and  for  want  of  heirs  male,  then  to  go  in  equal 
shares  to  his  daughters." 

The  defendant  derives  his  title  under  a  sale  on  execution  of 
Stephen  Cooper's  interest,  and  also  under  a  warranty  deed  of 
the  premises  and  other  lands,  executed  by  said  Stephen,  in  his 
lifetime,  for  the  nominal  consideration  of  four  thousand  dollars, 
and  acknowledged  before  the  town  clerk  of  Gloucester,  and 
recorded  in  the  land  records  of  that  town.  After  said  deed  was 
thus  acknowledged  and  recorded,  Stephen  Cooper,  on  the  28th 
day  of  May,  1822,  again  acknowledged  said  deed  before  the 
court  of  common  pleas,  for  the  county  of  Providence,  then  in 
session  at  Providence,  and  again,  on  the  28th  day  of  Septem- 
ber, 1822,  before  the  supreme  judicial  court,  then  in  session  for 
said  county.  The  deed  was  recorded  after  these  acknowledg- 
ments in  court,  to  wit :  on  the  14th  day  of  November,  1822,  in 
the  land  records  of  the  town  of  Burrillville,  but  not  after 
being  so  acknowledged,  in  the  land  records  of  the  town  of 
Gloucester. 

Stephen  Cooper  died  some  time  prior  to  April,  in  the  year 
1853,  and  the  plaintiffs  are  his  three  only  sons,  born,  respec- 
tively, in  1810, 1813,  and  1821. 

The  cause  was  submitted  by  B.  JV.  Lapham,  for  the  plaintiffs, 
upon  the  following  brief,  and  by  &  &  Lapham,  for  the  defend- 
ant, without  argument 

B.  N.  Lap/iam,  for  the  plaintiffs. 

The  plaintiffs  in  this  action  claim  the  land  described  in  this 
declaration  under  the  will  of  Moses  Cooper,  because  they  claim 
that  under  said  will  their  father,  Stephen  Cooper,  took  no 
more  than  a  life-estate,  and  that  on  his  decease  they  became 
entitled  to  the  real  estate  given  to  him  for  life.    In  the  construc- 
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tion  of  wills,  the  intention  of  the  testator  governs  and  controls 
unless  inconsistent  with  established  rules  of  law.  Under  the 
will  it  is  evident  that  Moses  Cooper  intended  that  his  grandson, 
Stephen  Cooper,  should  take  a  life-estate,  and  that  his  children 
should  take  the  remainder,  the  sons  taking  first ;  but  if  no  sons, 
then  daughters.  The  expression,  "  male  heirs"  should  be  con- 
strued to  mean  sons ;  the  expression,  "  daughters?  being  used 
immediately  after,  and  in  the  same  connection.  2  Jarman  on 
Wills,  301,  302.  The  question  under  this  will  is,  did  Stephen 
Cooper,  Jr.  take  an  estate  for  life  or  an  estate  tail  ?  It  could 
only  be  made  an  estate  tail  by  the  application  of  the  rule  in 
Shelley's  case.     That  rule  does  not  apply  here. 

1.  The  reason  of  the  rule  is  obsolete.  It  is  contrary  to  the 
policy  of  our  laws,  and  is  only  applied  to  cases  falling  strictly 
within  the  letter  of  the  rule. 

2.  When  instead  of  the  words  "  heirs  of  the  body  begotten," 
the  words,  children,  issue,  lawful  issue,  sons,  are  used,  the  rule 
does  not  apply.  1  Hilliard  on  Real  Property,  643,  650; 
6  Greenleaf's  Cruise  on  Real  Property,  290,  297,  650,  and 
note ;  Sisson  v.  Seabury,  1  Sumner,  235,  and  the  cases  there 
cited,  most  of  the  authorities  being  examined  and  commented 
on  in  that  case.  In  this  class  of  cases  the  first  devisee  takes 
only  a  life-estate.  See,  also,  Manchester  v.  Durfee,  5B.I.  Re- 
.ports,  555.    "  Children,"  in  a  "  will,"  is  a  word  of  purchase. 

3.  When  the  words,  "  heirs  of  the  body,"  are  used,  if  there 
are  any  other  words  used  showing  that  by  w  heirs  "  the  testator 
meant  a  class  of  persons  or  a  description  of  persons,  or  children, 
or  sons,  or  daughters  who  were  to  take,  the  first  devisee  takes 
a  life-estate,  and  the  class  of  persons  designated  take  as  pur- 
chasers ;  the  word  "  heirs  "  being  construed  as  a  word  of  pur- 
chase, and  not  as  a  word  of  limitation.  1  Hilliard  on  Real 
Property,  539-650,  651  and  652;  6  Greenleaf's  Cruise  on  .Real 
Property,  291 ;  2  Jarman  on  Wills,  ch.  38,  and  more  particu- 
larly pp.  301  and  302 ;  Archer's  case,  1  Co.  66  ;  Wilde's  case, 
6  Co.  17;  Clark  v.  Day,  Moore,  593;  Cro.  El.  313;  Wedg- 
ward's  case,  1  Rol.  Ab.  837 ;  King  v.  Melting,  1  Vent.  231*; 
Sisson  v.  Seatwry,  1  Sumner,  235.  The  words  in  this  will, 
w  male  heirs,  and  for  want  of  heirs  male,  then  to  go  in  equal 
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shares  to  bis  daughter,"  bring  the  case  within  the  operation 
of  the  2d  section  of  the  Rev.  Stats.,  ch.  154,  the  same  being 
in  force  when  the  will  was  made  and  admitted  to  probate; 
Statutes  of  1798,  p.  279 ;  the  words  used  being  the  same  in 
meaning  as  the  words  "  children  or  issue."  The  remainder  in 
the  estate  had  vested  in  the  sons  of  Stephen  Cooper,  Jr.  before 
the  same  was  attached,  and  before  he  made  any  deed  of  the 
same,  one  son  having  been  born  in  1810,  one  in  1815,  and 
the  other  in  February,  1821,  and  the  attachment  having  been 
made  in  November  15, 1821,  and  the  deed  having  been  exe- 
cuted some  time  after.  If  we  allow  that  Stephen  Cooper,  Jr. 
took  an  estate  tail,  ought  not  the  deed,  with  the  acknowledg- 
ments before  the  court  of  common  pleas  and  the  supreme  court, 
to  have  been  recorded  in  the  town  clerk's  office  of  the  town 
of  Gloucester,  in  order  to  bar  the  entail  of  the  land  in  that 
town? 

Boswobth,  J.  This  case  depends  upon  the  construction  of  a 
devise  in  the  will  of  Moses  Cooper.  The  devise  is  to  "my 
grandson,  Stephen  Cooper  (son  of  Stephen),  my  aforenamed 
grandson  to  come  into  possession  at  twenty-one  -years  of  age, 
and  to  have  and  to  hold  the  abovenamed  bequest  to  him  dur* 
ing  his  natural  life ;  and  after  his  decease,  I  give  the  premises 
unto  his  male  heirs,  equally  between  them  j  and,  for  want  of 
heirs  male,  then  to  go  in  equal  shares  to  his  daughters." 

By  the  established  rules  of  construction,  the  words  "maie 
heirs"  in  this  devise,  are  words  of  limitation ;  and  enlarge  the 
estate  devised  to  Stephen  Cooper  to  an  estate  tail.  This  is 
established  by  the  rule  in  Shelley's  case.  The  case  of  Man- 
chester 4*  wife  v.  Durfee,  5  R.  I.  Rep.  549,  recognizes  this  as  an 
inflexible  rule  of  law ;  and  further  decides,  that  our  statute  of 
wills,  in  its  relation  to  the  creation  and  continuance  of  estates 
tail,  .(Rev.  Stats,  ch.  154,)  is  not  applicable  to  a  case  like  this, 
to  alter  the  rule  of  the  common  law. 

The  estate  of  Stephen  Cooper  then  being  an  estate  tail,  was 
an  estate  which  might,  under  our  statute,  (Revised  Statutes, 
ch.  145,  §  3,)  by  a  deed  duly  executed  by  the  person  seised 
in  fee-tail,  under  his  hand  and  seal,  and  acknowledged  before 
the  supreme  court  or  any  court  of  common  pleas  in  this  state, 
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be  conveyed  in  fee-simple ;  and  tbe  statute  declares,  that  such 
conveyance  shall  vest  an  estate  in  fee-simple  in  the  grantee,  his 
heirs  and  assigns,  and  shall  bar  the  tenant  in  tail,  his  heirs  and 
assigns,  and  all  others  who  may  claim  the  same  in  remainder 
or  reversion,  expectant  upon  the  determination  of  such  estate- 
tail  It  is  agreed  that  such  a  deed  was  executed  by  Stephen 
Cooper,  embracing  the  land  mentioned  in  the  plaintiffs'  declara- 
tion ;  and  that  the  defendant,  by  several  mesne  conveyances, 
derives  his  title  from  the  grantee  mentioned  in  this  deed.  We 
are  of  opinion  that  this  -deed  vested  the  title  in  the  grantee  in 
fee-simple,  and  the  defendant  taking  that  title,  now  has  the 
estate. 

The  agreement  of  the  parties  further  shows,  that  the  deed  of 
Stephen  Cooper,  before  referred  to,  was  first  executed  in  the  ordi- 
nary form  before  a  magistrate,  and  recorded  in  the  land  records 
of  the  town  of  Gloucester,  where  a  part  of  the  premises  was 
situated ;  and  that  subsequently  it  was  acknowledged  before 
the  court  of  common  pleas  and  supreme  court,  and  recorded  in 
BuniUyille,  where  another  part  of  the  premises  was  situated, 
but  not  again  in  Gloucester.  Would  this  defeat  the  operation 
of  the  deed,  as  a  bar  of  the  entail  of  the  land  in  Gloucester  ? 
To  this  it  may  be  answered  that  the  statute,  —  Rev.  Stats, 
oh.  145,  sec.  3, — which  provides  the  mode  of  barring  the  entail, 
.  does  not  require  a  record  in  the  town  clerk's  office ;  but  provides 
that  a  deed,  executed  and  acknowledged  in  manner  therein  pro- 
vided, shall  bar  the  tenant  in  tail,  his  heirs  and  assigns,  and  all 
others  who  may  claim  the  same  in  remainder  or  reversion,  &c. 
The  general  statute  regulating  conveyances  of  real  estate  pro- 
vides, that  all  conveyances,  &c  of  lands  shall  be  void  unless 
acknowledged  and  recorded,  as  aforesaid,  t.  e.  in  the  office  of 
the  town  clerk  of  the  town  where  the  lands  or  tenements  lie ; 
but  provides,  that  between  the  parties  and  their  heirs  such  con- 
veyance shall  nevertheless  be  binding.  These  plaintiffs  are 
heirs  of  Stephen  Cooper,  and  between  them  and  the  defendants 
the  conveyance  without  record  passed  tbe  estate. 

Judgment  for  the  defendant 
vol.  in. — AMES.  28 
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Orray  Taft  &  Company  v.   Handel  N.  Daggett, 

The  bar  of  the  statute  of  limitations  cannot,  in  Rhode  Island,  be  indefinitely  postponed  bj 
continuances  of  process  issued  Trom  term  to  term,  as  under  the  English  practice  and 
statutes;  but  the  8th  section  of  ch.  177,  of  the  Rev.  Stats,  allows  one  year,  and  one  year 
only,  after  the  defeat,  from  inability  to  serve  the  writ,  of  an  action  commenced  in  due 
time,  within  which  to  bring  a  new  action  for  the  same  cause. 

Assumpsit,  to  recover  four  hundred  and  thirty-five  dollars 
and  sixty  cents,  the  amount  of  a  promissory  note,  dated  Feb- 
ruary 3, 1852,  and  made  by  the  defendant,  together  with  one 
Homer  M.  Daggett,  his  copartner  in  the  firm  of  H.  N.  &  H.  M. 
Daggett,  to  the  plaintiffs,  and  payable  to  the  plaintiffs  or  order, 
six  months  after  date.  * 

The  writ  was  dated  June  28,  1859,  and  was  served  by  an 
arrest  of  the  defendant  on  the  same  day. 

Pleas,  the  statute  of  limitations  and  the  general  issue. 

The  plaintiff  joined  in  the  general  issue,  and  to  the  plea  of 
the  statute,  replied  in  substance,  first,  that  the  causes  of  action 
did  accrue  to  the  plaintiff  within  six  years  next  before  the  com* 
mencement  of  the  action,  with  a  conclusion  to  the  country ; 
and,  second,  that  within  the  six  years,  to  wit :  on  the  17th  day 
of  July,  1858,  for  the  recovery  of  said  note,  they  sued  out  of  the 
supreme  court  for  the  county  of  Providence,  a  writ  of  arrest  in 
assumpsit,  against  the  defendant  and  the  said  Homer  M.,  and 
on  the  same  day  delivered  said  writ  to  a  deputy  sheriff  of  the 
county  of  Providence  for  service ;  that  on  the  fourth  Monday  of 
September,  1858,  on  which  day  said  writ  was  returnable  to 
said  court,  the  said  deputy  sheriff  returned  the  said  writ  to  said 
court,  without  service,  for  want  of  the  body,  goods,  and  chattels 
of  said  Handel  and  Homer  to  be  by  him  found  within  his  pre- 
cinct; that  on  said  fourth  Monday  of  September,  1858,  the 
plaintiffs  came  by  their  attorney,  Roilin  Mathewson,  to  said 
court,  and  offered  themselves  against  said  Handel  and  Homer ; 
and  that  said  Handel  and  Homer,  and  neither  of  them,  appeared 
in  said  court  according  to  the  exigency  of  said  writ ;  that  the 
plaintiffs  thereupon  sued  out  another  like  writ,  returnable  to 
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said  court  here  on  the  fourth  Monday  of  March,  1859,  for  the 
said  Handel  and  Homer  to  answer  the  complaint  of  the  plain- 
tiffs in  the  action  aforesaid;  that  the  same  day  was  given  to 
the  plaintiffs  there,  &c  where  said  last-mentioned  writ  after- 
wards, and  before  the  said  return  thereof,  to  wit :  on  the  24th 
day  of  February,  1859,  was  delivered  to  another  deputy  sheriff 
of  said  county,  who,  on  the  said  fourth  Monday  of  March, 
1859,  made  the  like  return  tp  said  court ;  and  that  the  said 
Handel  and  Homer,  although  the  plaintiffs  appeared  on  that 
day  and  offered  themselves  •  against  them,  did  not  appear  at 
said  court  to  answer  the  exigency  of  said  writ;  that,  thereupon, 
the  plaintiffs  sued  out  another  like  writ,  returnable  to  said 
court  here,  on  the  fourth  Monday  of  September,  1859,  for  the 
said  Handel  and  Homer  to  answer  the  complaint  of  the  plain- 
tiffs in  the  action  aforesaid,  and  the  same  day  being  given  to 
the  said  plaintiffs  there,  &c  on  the  same  day  the  plaintiffs  by 
their  said  attorney,  and  the  said  defendant,  Handel  N.  Daggett, 
by  his  attorneys,  C.  T.  &  J.  Tillinghast,  came  according  to  the 
exigency  of  said  last-mentioned  writ ;  and  the  plaintiffs  offered 
themselves  twelve  days  before  the  return  of  said  writ,  to  wit,  on 
the  14th  day  of  September,  in  the  year  last  aforesaid,  against 
said  Handel  N.  Daggett  in  the  action  aforesaid ;  as  by  the  record 
and  proceedings  thereof  remaining  in  said  court  here  more  fully 
and  at  large  appears.  That  said  several  writs  were  respectively 
so  sued  and  prosecuted  by  the  plaintiffs  against  said  Handel 
and  Homer,  with  the  intent  to  implead  said  Handel  and  Homer 
upon  and  for  the  several  causes  of  action  in  the  declaration 
mentioned,  and  to  cause  them  to  appear  in  the  said  court  here 
to  answer  the  complaint  of  the  plaintiffs  in  said  action,  and 
with  intent  to  declare  against  them  for  the  said  several  causes 
of  action  in  the  said  declaration  mentioned ;  that  according  to 
their  said  intent  the  plaintiffs,  afterwards,  to  wit :  on  the  day 
and  year  last  aforesaid,  declared  upon  said  last-mentioned 
writ  against  the  said  Handel  N.  Daggett,  and  that  said  several 
causes  of  action  in  the  declaration  mentioned  did  accrue  to  the 
plaintiffs  within  six  years  next  before  the  issuing  against  the 
defendant  of  said  last  mentioned  yrrit,  and  that  this  they  are 
ready  to  verify,  &c 
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The  defendant  joined  issue  upon  the  plaintiffs5  first  replica* 
tkra,  and  to  the  second  rejoined,  that  there  is  not  any  record  of 
the  said  original  writ  sued  by  the  plaintiffs  upon  the  17th  day 
of  July,  1858,  and  of  the  return  thereof,  remaining  in  the  court 
here,  and  that  the  writ  in  this  cause  upon  which  the  defendant 
was  arrested  and  upon  which  the  plaintiffs  have  declared,  is  an 
original  writ  of  arrest,  sued  out  by  the  plaintiffs  in  this  cause  on 
the  28th  day  of  June,  1859,  and  is  not  a  continuation  of,  or  an 
alias  or  pluries  of  said  writ  sued  out  upon  the  17th  day  of 
July,  1858. 

To  this  rejoinder  the  plaintiffs  demurred  generally,  and  the 
defendant  joined  in  demurrer*  ' 

Markland,  for  the  plaintiffs. 

The  authorities  are  all  agreed,  that  where  to  a  plea  of  the 
statute  of  limitations  the  plaintiff  replies  the  issuing  of  process 
with  continuances,  as  is  the  case  here,  the  first  should  be  stated 
to  have  been  returned.  2  Saund.  63  d,  e  ;  Willes,  255 ;  2  Bos. 
Jc  Pul.  157 ;  Angell  on  Lam.  §  318.  As  to  this  there  is  no  dis- 
pute, and  the  replication,  which  is  in  the  most  approved  form,  is 
framed  accordingly.  3  Chatty's  PL  1153 ;  4  Barn.  &  Cressw.  625. 
But  the  answer  relied  on  by  the  plea  is  the  want  of  enrolment 
el  the  first  writ ;  and  that  because  the  last  writ  upon  which  the 
defendant  was  arrested  was  an  original  writ  and  not  an  alias  or 
pluries  writ,  it  is  not  a  continuance  of  the  first  writ.  These 
matters,  however,  are  no  answer  to  the  plaintiffs'  replication. 
With  us,  enrolment  of  the  first  writ  was  unnecessary,  there 
being  no  rule  of  law  or  practice  in  this  state  on  the  subject,  and 
the  nature  and  simplicity  of  our  practice  being  against  it.  Nor 
was  it  necessary  that  the  last  writ  should  have  been  an  alias  or 
pluries.  In  New  York,  and  also  in  England,  prior  to  the  pa»* 
sage  of  the  uniformity  of  process  act,  2  Wm.  IV.  c.  39,  §  10> 
both  these  matters  were  mere  matters  of  practice.  1  Tidd's 
Pract  (1st  Am.  ed.  1807),  91;  3  Chitty's  Gen.  Pract.  406; 
Hummer  v.  Woodburne,  4  Barn.  &  Cressw.  625 ;  Taylor  v. 
ExpkinSj  5  B.  &  Aid.  489.  The  defendant's  notion  is  evidently 
founded  upon  this  practice.  But  the  English  practice  is  materi- 
ally different  from  ours ;  with  us,  the  sheriff  does  not  return  the 
writ  to  the  court,  but  to  the  attorney,  from  whom  he  received 
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it;  and  the  cause  is  never  docketed  until  the  declaration  is 
filed  pursuant  to  the  statute.  Moreover,  we  have  no  process 
roll,  as  they  have  in  England,  distinct  from  the  appearance  and 
judgment  roll.  1  Tidd's  Pract.  (1st  Am.  ed.,  Pref.)  Nor  is  there 
any  rule  of  law  or  practice  for  the  preservation  of  such  writs. 
To  file  them  would  expose  them  to  loss.  Indeed,  in  England, 
it  seems,  the  practice  was  not  to  file  the  first  writ  until  it  be- 
came necessary  to  do  so  in  support  of  a  replication  stating  a 
writ  issued,  to  save  the  statute,  with  continuances  as  here. 
*3  Chitty's  Gen.  Pract.  406.  But  this  was  not  done,  because 
there  was  no  precedent  for,  nor  anything  in  our  practice,  to 
authorize  it  The  replication  contains  sufficient  notice  of  the 
existence  of  the  writ,  which  being  in  fact  returned,  as  is  ad- 
mitted by  the  plea,  though  not  enrolled,  the  defendant  should 
have  traversed  the  return  and  not  the  enrolment,  to  agree  with 
our  practice.  The  defence  of  want  of  enrolment,  therefore,  is  a 
surprise ;  and  the  court  will  not  suffer  the  plaintiffs  to  lose  their 
debt  for  want  of  a  technical  formality,  when  they  have  shown 
their  non-acquiescence  in  the  bar  of  the  statute  by  issuing  their 
writ  in  time,  and  by  proper  continuances,  which  are  merely 
formal,  and  may  be  entered  at  any  time.  6  Term  Rep.  257 ;  7  lb. 
618 ;  3  Brod.  &  Bing.  212;  1  Bing.  324;  5  Barn.  &  Cressw. 
341.  The  plaintiffs  have  connected  this  writ  with  the  process 
upon  which  the  defendant  was  arrested,  and  to  prevent  such 
loss  the  court  may,  if  they  think  it  necessary,  permit  the  record 
to  be  amended  by  filing  the  writ  now.  3  Chitty's  Gen.  Pract 
407 ;  Smith  v.  Bower,  3  Term  Rep.  664  (per  Ashurst,  J.) ;  An- 
gell  on  Lim.  §  320 ;  Plummet  v.  Woodburne,  4  Barn.  &  Cressw. 
625;  Rev.  Stats.  445,  §  5.  As  to  the  matter  that  the  last  writ 
is  not  a  continuance  of  the  first  because  it  is  an  original  and 
not  an  alias  or  pluries,  that  is  matter  of  law,  and  in  this  respect 
the  plea  is  bad,  as  putting  in  issue  matter  of  law  to  be  tried  by 
the  jury.  1  Chitty's  Plead.  540.  And  being  matter  of  law  it 
is  not  admitted  by  the  demurrer.  Gould's  Plead.  471,  §  29. 
But  as  to  the  fact  that  the  last  writ  was  an  original  one  and* 
not  an  alias  or  pluries,  that  is  undoubtedly  admitted  by  the 
demurrer,  if  well  pleaded ;  but  what  of  it  ?  As  to  this,  it  is  suf- 
ficient to  say,  that  it  is  the  only  alias  known  to  our  practice, 
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even  in  the  case  of  an  alia*  execution,  which  is  the  only  alias 
writ  known  to  us,  and  which  there  is  nothing  to  distinguish 
from  an  original,  but  a  simple  indorsement  of  the  word  alias 
by  the  clerk.  But  it  was  not  necessary  that  it  should  have 
been  an  alias  or  piuries.  The  replication  does  not  allege  that 
it  was,  nor  was  it  necessary.  The  plaintiffs  say  that  all  the 
writs  were  to  recover  in  respect  of  the  same  cause  of  action. 
The  last  writ  here  is  undoubtedly  a  good  continuation  of  the 
first  Plummer  v.  Woodburne,  supra ;  3  CMtty's  Plead.  1152, 
n.  f. ;  3  Black.  Com.  287,  288. 
James  Tillinghasty  for  the  defendant. 

1.  The  writ  upon  which,  the  defendant  is  arrested  must  be  a 
continuance  of  the  original  writ ;  otherwise  it  does  not  avoid 
the  bar  of  the  statute.  2  Saunders's  Rep.  63,  cL  K  J.  note  b* ; 
Soulden  v.  Van  Rensselaer,  3  Wend.  476 ;  Smith  v.  Bower, 
8  Term  Rep.  662,  particularly  per  Buller,  J. ;  Dams  v.  West, 
5  Wend.  63  -r  Bank  of  Orange  Co.  v.  Haight,  14  Wend.  83; 
Hume  v.  Dickinson,  4  Bibb,  (Ky.)  276;  2  U.  S.  Dig.  820, 
§  644.  Our  writ  is  not  a  latitat,  but  an  original  writ,  and 
continuances  are  not  necessary  when  the  process  is  by  an 
original    1  Wils.  167, 168 ;  AngeU,  Lim.  §  318. 

2.  The  return  of  the  original  writ,  and  the  continuances* 
must  be  shown  by  the  record.  They  cannot  be  shown  by  paroL 
See  cases  cited  above.  See,  also,  Fowler  v.  Williams*  3  Bre- 
vard, (S.  Car.)  414. 

Ames,  C.  J.  There  is  nothing  in  our  practice  which  war* 
rants,  as  this  replication  supposes,  the  continuance  from  term 
to  term  of  the  process  for  the  commencement  of  an  action,  by 
which  the  bar  of  the  statute  of  limitations  may  be  indefinitely 
postponed.  We  have  no  process  roll  upon  which  to  enter  each 
successive  writ  returned  non  est,  whether  at  a  time  regulated  by 
practice  or  by  statute, — no  alias  or  piuries  summons  or  capias 
issuable  in  renewal  of  a  former  writ,  to  be  filed  in  court,  with 
or  without  return,  as  the  practice,,  or  statute  regulating  it,  may 
require ;  and  the  old  general  English  practice  in  these  respects* 
is  quite  as  foreign  to  us,  and  finds  as  little  in  our  modes  of  pro- 
ceeding to  rest  upon,  as  the  statutes  of  2  and  3  Wm.  IV.  ch* 
39,  and  15  and  16  Vict  eh.  76,  which  have  successively  mod** 
fied  it 
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Bat  more  than  this,  the  8tb  section  of  chap.  177  of  eat  Re- 
vised Statutes  expressly  allows  and  limits  the  period  of  one 
year,  after  the  abatement  avoidance  or  defeat,  "  for  any  mat- 
ter," of  an  action  commenced  within  the  period  of  general  limi- 
tation, within  which,  though  beyond  that  period,  a  new  action 
may  be  commenced  for  the  same  cause.  By  this  plain  and 
comprehensive  provision,  applicable  to  every  action  commenced 
within  time,  which,  without  coming  to  the  merits,  has  been 
defeated  or  avoided,  our  legislation  has  recognized,  as  far  as 
was  deemed  proper,  the  policy  of  the  English  practice,  as  well 
ae  provided  for  other  cases  not  reached  by  it  If,  therefore,  the 
entire  novelty  in  our  practice  of  this  mode  «rf  indefinitely  post- 
poning the  operation  of  the  statute  did  not  condemn  it,  this 
clause  of  the  statute,  as  inconsistent  with  it,  certainly  would. 

Besides,  the  effect  of  allowing  this  novelty  would  be  to  set 
up  a  mode  in  which  the  amendment  of  1867,  in  respect  to 
absent  defendants,  migHt  be  contravened.  By  that  amend- 
ment, found  in  the  5th  sect  of  chap.  177  of  the  Revised  Statutes, 
absence  from  the  state  saves  the  bar  between,  and  only  as 
between,  residents;  leaving  it  in  force,  as  it  ought  to  be,  be* 
tween  citizens  of  other  states,  and  between  our  own  citizens 
and  such.  Against  absent  residents  no  such  practice  is  needed 
to  keep  alive  a  cause  of  action.  The  citizens  of  other  states 
are  properly  suable  at  home  in  the  state  or  federal  courts,  — 
tribunals  quite  sufficient  to  answer  all  the  demands  of  justiee ; 
and  ought  not,  because  at  home,  to  be  forever  exposed  by  such 
continuances,  to  suit  here  upon  claims  long  barred  by  the  law 
of  their  respective  domicils,  the  policy  and  even  terms  of  which 
are,  in  general,  so  precisely  identical  with  our  own. 

The  effect  of  the  8th  section  of  the  statute  upon  thin  action, 
in  the  position  in  which  the  pleadings  present  it,  remains,  how- 
ever, to  be  considered.  The  note  counted  upon  fell  due  in  the 
early  part  of  August,  1852 ;  anjl  would  consequently  be  barred 
by  the  six  years'  limitation  of  the  statute  in  the  early  part  of 
August,  1858.  Now,  the  replication  avers,  that  on  the  17th  of 
July,  1858,  before  the  bar  was  complete,  the  plaintiffs  com- 
menced an  action  upon  this  note  against  the  defendant,  by  a 
writ  issued  out  of  the  clerk's  office  of  this  court,  returnable  on 
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the  fourth  Monday  of  September,  1858,  and  that  this  writ  was, 
on  that  day,  duly  returned  non  est,  by  the  deputy  sheriff  charged 
with  its  service.  It  was  long  ago  decided  here,  that  the  mere 
issuing  of  a  writ  with  the  intent  to  have  it  served,  was  the  com- 
mencement of  an  action  within  the  meaning  of  our  statute  of 
limitations  (Hall  v.  Spencer,  1  R.  L  Rep.  17) ;  and  the  avoid- 
ance or  defeat  of  the  plaintiffs'  action  thus  commenced,  by  their 
inability  to  serve  the  defendant,  brings  it,  in  our  judgment, 
within  the  saving  of  the  above  section  of  the  statute.  This 
writ,  by  our  law,  expired  twenty  days  before  the  fourth  Monday 
of  September,  1858,  the  first  day  of  the  court  to  which  it  was 
returnable,  which  fell  on  the  seventh  day  of  September  of  that 
year ;  and  as  the  present  writ  was  issued  on  the  28th  day  of 
June,  1859,  this  action  was  commenced  within  a  year  of  the 
defeat  of  a  former  action  commenced  within  the  time  of  gen- 
eral limitation,  and  so  within  th€  time  in  such  case  limited  by 
the  statute. 

With  surplusage,  it  is  true,  the  replication  thus  sets  up  facts 
which  avoid  the  bar  of  the  statute  ;  and  there  is  nothing  in  our 
law  or  practice  which  requires,  as  the  rejoinder,  to  be  a  good 
one,  supposes,  that  an  ineffectual  writ  must  be  recorded  in  the 
court  which  issues  it,  in  order  that  it  may,  as  the  commence* 
ment  of  an  action,  extend  the  time  of  suit. 

The  demurrer  to  the  defendant's  rejoinder  must  therefore  be 
sustained,  and  the  plea  of  the  statute  overruled. 


Thurston,  Gardner  &  Co.  v.  Theodore  Schroeder 
&  another. 

The  supreme  court  hat,  under  oh.  108,  sect^  2,  of  {he  Rev.  State.,  power  to  entertain  a 
petition  of  a  party  erroneously  nonsuited  by  the  court  of  common  pleas,  filed  within 
one  year  of  the  nonsuit,  although  such  nonsuit  was  not  caused  by  any  accident,  mis- 
take, or  other  unforeseen  cause,  but  was  deliberately  ordered  by  the  common  pleas;  a 
party  improperly  nonsuited  by  the  court,  when  he  had  a  right  to  the  judgment  of  the 
jury  on  his  case,  not  haying  had  "  a  full,  fair,  and  impartial  trial,"  in  the  sense  of  the 
statute. 

A  party  aggrieved  by  the  ruling  of  the  court  of  common  pleas  in  matter  of  law,  and  whose 
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bill  of  exceptions  has  been  duly  allowed  by  the  judge  who  tried  the  cause,  but  has  been 
dismissed  by  the  supreme  court  because  he  had  neglected  to  give  bond  to  prosecute  his 
exceptions  as  required  by  ch.  192,  sect.  17,  of  the  Rev.  Stats.,  may,  nevertheless,  pro- 
ceed, for  the  same  cause,  by  petition  for  new  trial  in  said  court,  under  ch.  198,  sect  % 
of  the  Rev.  Stats. 
A  petition  for  a  lien  under  the  mechanics'  lien  law,  filed  against  two  persons,  as  joint 
contractors  for  the  work  done  and  materials  furnished,  is  not  supported  by  proof  that  the 
contract  was  made  by  one  of  them;  and  in  case  there  be  not  sufficient  evidence  that 
the  contract  was  joint,  to  be  weighed  by  the  jury,  may  be  taken  from  them  and  dis- 
missed by  the  court,  as,  under  like  circumstances,  a  nonsuit  may  be  ordered  in  an 
action  at  law. 

Petition  for  the  new  trial  of  an  application  for  the  enforce* 
merit  of  a  lien  against  the  Manchester  Print  Works,  in  Smith- 
field,  under  the  mechanics'  lien  law,  for  work  done  and  mate* 
rials  furnished  by  the  plaintiffs  to  Edward  P.  Patterson  and 
Theodore  Scbroeder,  as  joint  contractors  for  the  same.  The 
application,  which  was  made  before  the  jurisdiction  over  this 
subject  was  vested  in  the  supreme  court  by  petition  in  equity, 
was  tried  upon  the  question  of  lien  or  no  lien,  at  the  December 
term  of  the  court  of  common  pleas  for  the  county  of  Provi- 
dence, 1857,  before  Mr.  Justice  Shearman*,  sitting  with*  a  jury. 
At  the  trial  it  appeared  that  the  claim  of  the  applicants,  who 
were  steam-engine  and  boiler-makers  and  machinists,  was  fof 
the  sum  of  $10,848.54,  balance  of  account,  for  work  and  mate- 
rials done  and  furnished  in  the  erection  of  the  Manchester 
Print  Works,  so  called,  in  the  town  of  Smithfield,  and  in  the 
( fitting  of  the  same  with  a  steam-engine,  shafting,  pipings 
gearing,  and  pulleys,  suitable  for  such  an  establishment*  The 
work  was  originally  contracted  for  by  the  defendant,.  Schroeder, 
under  a  written  agreement  signed  by  him  and  the  plaintiffs, 
and  bearing  date  the  22d  day  of  August,  1855.  By  a  subse- 
quent agreement  executed  on  the  third  day  of  November,  1855, 
by  the  plaintiffs,  Schroeder,  and  the  defendant  Patterson,  refer- 
ring to  and  reciting  parts  of  the  former  agreement,  and  that 
Schroeder  has  since  authorized  Patterson  to  use  and  occupy  the 
above  print  works  for  the  term  of  one  or  two  years,  according 
to  the  terms  of  the  agreement  of  Schroeder  with  one  Joseph 
Smith,  the  owner  of  the  works,  and  to  place  therein  and 
remove  therefrom  any  fixtures  at  his  pleasure,  it  was  agreed, 
that  the  plaintiffs  should  go  on  and  complete  their  contract  with 
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Schroeder,  and  that  Patterson  should  give  his  notes  for,  and  pay 
the  consideration  for  the  same,  in  the  place  of  Schroeder,  as 
stipulated  in  the  agreement  between  the  plaintiffs  and  Schroe- 
der ;  and  that  "  the  engine,  shafting,  pulleys,  and  pipes,  and  all 
other  articles  furnished  by  them  (the  plaintiffs)  in  completing 
the  same,  together  with  the  value  of  all  the  labor  bestowed 
upon  the  same,  shall  be  the  property  of  the  said  Patterson  from 
the  time  of  the  delivery  thereof  upon  said  works  and  the  per- 
formance of  said  labor."  The  agreement  then  went  on  to  pro- 
vide for  a  renewal  of  certain  notes  to  be  given  by  Patterson  for 
the  work  and  materials  to  be  furnished  under  the  contract,  and 
to  provide  that  notwithstanding  the  change  thus  made,  the 
plaintiffs  should  retain,  as  security  for  Patterson's  performance 
of  his  contract  to  pay  for  their  work  and  materials,  a  certain 
mortgage  on  the  personal  property  of  Schroeder,  originally  given 
by  him  to  them  to  secure  his  payments  to  them.  Between  the 
dates  of  these  two  agreements,  to  wit :  on  the  30th  day  of  Octo- 
ber, 1855,  Schroeder,  who  held  the  print  works  under  an  agree- 
ment with  Smith,  the  owner,  by  virtue  of  which  he  was  to  oc- 
cupy and  to  have  a  right  to  purchase  them  upon  certain  agreed 
terms,  executed  a  lease  of  them  to  Patterson  for  one  year*  with  a 
right  of  renewal  in  either  party  upon  the  same  terms  for  another 
year,  and  in  the  lease  stipulated,  in  substance,  that  the  fixtures 
and  machinery  put  into  the  works  by  Patterson  should  remain 
the  property  of  Patterson,  and  that  he  should  have  the  privilege 
of  removing  them,  and  that  for  the  reimbursement  of  any  sums 
advanced  by  Patterson  towards  Schroeder's  contract  with  Smith 
to  purchase  the  works,  Patterson  should  be  substituted  to  all 
the  rights  of  Schroeder.  To  this  contract  between  Schroeder 
and  Patterson,  Smith,  the  owner  of  the  works,  by  a  writing  of 
the  same  date,  gave  his  assent 

The  applicants  having  submitted  to  the  jury  at  the  trial  the 
above  agreements,  and  some  deeds  not  pertinent  to  the  issue, 
but  which  merely  traced  the  title  to  the  print  works  from  Pat- 
terson to  Schroeder  prior  to  the  accruing  of  Smith's  title  to 
the  same,  in  proof  that  Schroeder  was  a  copartner  with  Patter- 
son at  the  time  they  furnished  the  work  and  materials,  pro- 
duced testimony  to  the  statements  of  Benjamin  Cozzens,  made 
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previous  to  Patterson's  coming  to  the  works,  that  Schroeder  was 
going  to  have  some  one  with  him  to  carry  them  on,  and  after- 
wards, that  it  was  Patterson,  —  and  that  the  witness,  who  was 
one  of  the  applicants,  understood  that  Cozzens  was  acting  for 
Schroeder  and  Patterson ;  also,  the  testimony  of  another  of  the 
applicants  to  Schroeder's  declarations  that  Patterson  was  to  be 
concerned  with  him,  and  to  have  one  fourth  of  the  concern  and 
Schroeder  the  other  three  fourths, — and  testimony  that  Schroe- 
der gave  the  orders  and  directions  as  the  work  was  going  on ;  and 
lastly,  the  testimony  of  Patterson  himself,  that  after  the  above 
contract  of  October  30, 1855,  made  by  him  with  Schroeder,  he 
considered  himself  in  the  sole  possession  of  the  print  works, 
and  so  remained  until  his  assignment  for  *the  benefit  of  his 
creditors  in  1857 ;  that  Schroeder  and  himself  were  not  actually 
copartners  from  said  30th  day  of  October,  1855,  but  were,  by 
their  agreement,  to  be  copartners  from  the  time  that  Schroeder 
should  settle  his  debts,  and  that  the  witness  might  have  said  to 
one  of  the  applicants  that  Schroeder  was  interested  in  the  profits 
from  said  30th  of  October,  and  now  supposed,  that  if  there  had 
been  any  profits,  Schroeder  would  have  claimed  three  quarters 
of  them,  but  that,  in  fact,  there  was  no  understanding  or  con- 
tract about  it,  other  than  that  Schroeder  was  to  be  manager  of 
the  works  at  a  salary,  and  was  to  be  a  copartner  with  the  wit- 
ness  when  his  debts  were  settled,  taking  an  interest  of  three 
quarters  of  the  concern. 

The  applicants  having  rested  their  case,  the  respondents, 
without  producing  any  evidence,  moved  that  the  applicants 
should  become  nonsuit,  or  the  petition  be  dismissed,  because, 
in  substance, —  1st,  Smith,  the  principal  owner  of  the  works, 
against  which  the  lien  was  sought  to  be  enforced,  was  not 
notified  and  had  not  appeared  to  the  same ;  2d,  because  the 
applicants,  pursuing  upon  a  joint  contract  of  Patterson  and 
Schroeder,  had  by  their  written  evidence  shown  only  a  several 
contract  with  Patterson,  which  their  parol  evidence  had  no 
tendency  to  vary ;  3d,  because  the  applicants  had  shown  no . 
title  or  interest  in  Schroeder  to  the  articles  furnished  by  them, 
or  to  the  real  estate  upon  which  they  were  placed,  but  that  he 
had  no  interest  in  either ;  and  that  Patterson  had  no  interest  in 
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the  real  estate  except  an  assignment  of  a  lease,  tinder  which  he 
had  wholly  ceased  to  act  or  possess  before  the  commencement 
of  this  process  or  his  default  in  paying  the  notes  given  for  the 
work  and  materials ;  and  that  the  parol  evidence  introduced  by 
the  applicants  bad  no  tendency  to  prove  any  joint  interest  of 
Schroeder  and  Patterson  in  the  articles  furnished  by  the  appli* 
cants,  or  in  the  real  estate  against  which  they  sought  to  enforce 
their  lien ;  and,  lastly,  because  neither  the  notice  filed  in  the 
town  clerk's  office,  nor  the  petition,  contained  "the  particular 
description,"  required  by  the  7th  and  9th  sections  of  the  lien 
law,  of  the  buildings,  improvements,  and  lands,  and  of  "  the 
estate  and  title  in  the  same,"  upon  which  the  applicants  claim 
a  lien,  and  "  to  whose  estate  therein  the  account  or  demand 
referred,"  and  what  was  stated  therein  concerning  "  what  and 
whose  estate  therein "  the  lien  was  claimed  upon,  was  shown 
by  the  applicants  to  be  untrue* 

The  court  having,  upon  this  motion,  dismissed  the  application, 
the  applicants  excepted,  and  procured  an  allowance  of  a  bill  of 
exceptions  stating  substantially  the  above  facts,  in  order  that 
the  questions  of  law  arising  thereon  might  be  token  to  the 
supreme  court  for  consideration  and  judgment  The  copy  and 
hill  of  exceptions  were. duly  filed  with  the  clerk  of  this  court 
at  the  March  term  at  Providence,  1858,  but  no  bond  to  prose- 
cute the  appeal  by  way  of  writ  of  error  having  been  filed,  as 
required  by  chapter  192,  sect.  17,  of  the  Revised  Statutes,  this 
court,  upon  motion  of  the  respondents,  dismissed  the  bill  of  ex- 
ceptions. The  applicants,  thereupon,  at  the  same  term,  filed  in 
this  court  this  petition  for  a  new  trial,  alleging  as  grounds 
thereof  the  matter  of  their  bill  of  exceptions,  and  as  an  excuse 
for  not  giving  bond  as  aforesaid  when  they  earned  up  their 
exceptions,  that,  as  their  attorney  swore,  he  had  overlooked  the 
change  made  as  be  alleged  by  the  Revised  Statutes,  in  requir- 
ing such  bond. 

This  petition  was  submitted  to  the  court  upon  written  argu- 
ments. 

Thurston,  fix  the  petitioners. 

Cozzensy  for  the  respondents. 

Brayton,  J.    The  first  objection  made  by  the  respondents  in 
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this  case  is,  that  the  court  has  no  power  to  grant  the  petition, 
— that  there  are  but  two  classes  of  cases  in  which  a  new  trial 
can  be  granted  by  the  court,  into  neither  of  which  does  this  case 
fall ;  that  the  statute  gives  the  court  power  to  grant  new  trials, 
first,  where  by  reason  of  accident,  mistake,  or  any  unforeseen 
cause  judgment  has  been  rendered  in  such  suit,  on  discontinuance, 
nonsuit,  default,  or  report  of  referees,  or,  that  such  party  or 
garnishee  had  not  a  full,  fair,  and  impartial  trial  in  such  suit ; 
and,  secondly,  where  there  has  been  a  trial  by  jury,  a  new  trial 
may  be  granted  for  such  reasons  as  new  trials  are  usually 
granted  at  common  law. 

The  petitioners  say,  that  the  judgment  of  nonsuit  in  this  case 
was  not  rendered  by  reason  of  any  accident,  mistake,  or  unfore- 
seen cause,  but  was  rendered,  after  a  full  hearing  and  argu- 
ment of  the  questions  determined,  and  that  there  has  been  no 
trial  by  jury. 

-For  the  purpose  of  determining  the  question  here  raised  by 
the  respondents,  we  must  assume  that  though  the  judge  con- 
ducted fairly  and  impartially,  yet  that  the  nonsuit  was  errone- 
ously ordered,  and  the  petitioners  ought  rightfully  to  have  gone 
to  the  jury  upon  the  testimony  in  the  cause ;  that  there  was  evi- 
dence for  them  to  weigh  and  consider ;  and  that  the  petitioners 
had  the  right  to  their  judgment  upon  it.  Whether  there  was 
such  error,  must  be  the  subject  of  inquiry  upon  the  merits  of 
this  petition.     The  question  now  is  of  jurisdiction. 

It  cannot  be  said  that  by  reason  of  any  accident,  mistake,  or 
any  unforeseen  cause  the  nonsuit  was  ordered ;  but  this  is  not 
the  only,  cause  why  a  new  trial  should  be  granted  in  a  case 
where  there  has  been  no  trial  by  jury.  In  every  case  in  which 
it  shall  be  made  to  appear  that  the  party  petitioning  has  not 
had  a  full,  fair,  and  impartial  trial,  the  statute  empowers  the 
court  to  grant  a  trial,  or  new  trial,  as  the  case  requires.  To 
arrive  at  the  conclusion,  that  no  trial  can  be  granted  in  case 
of  nonsuit,  unless  it  be  shown  that  the  nonsuit  has  been  ren- 
dered by  reason  of  accident,  mistake,  or  unforeseen  cause, 
it  would  be  necessary  at  the  same  time  to  conclude,  that  in 
every  such  case  the  party  has  had  a  full  and  fair  trial  of  his 
cause.     What  is  a  full  and  fair  trial,  in  the  sense  of  this  statute, 
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when  a  party  has  the  right  to  submit  bis  cause  to  a  jury,  and 
has  evidence  which  they  alone  have  a  right  to  weigh,  and 
upon  which  the  court  has  no  right  to  pass  judgment  ?  Can 
the  party  be  properly  said  to  have  had  a  full  and  fair  trial  when 
he  has  been  deprived  of  all  opportunity  of  obtaining,  upon  the 
facts  of  his  case,  the  judgment  of  a  jury,  to  whose  verdict  he 
has  a  right?  Has  he  a  full  trial  without  this?  We  think  he 
has  not.  A  full  and  fair  trial  must  mean  a  full.triai,  fairly  con- 
ducted before  the  tribunal  before  which  be  has  the  right  to  go ; 
and  if  that  tribunal  be  the  jury,  he  is  deprived  of  a  full  and 
fair  trial  unless  he  is  allowed  to  submit  his  case  to  their  de- 
termination. It  matters  not  in  such  case,  that  the  party  has 
been  fairly,  folly,  and  impartially  heard  by  the  judge  upon  the 
question  whether  his  cause  shall  *be  submitted  to  the  jury,  i£ 
under  the  law,  he  had  a  right  so  to  submit  it  In  either  case, 
the  result  is  the  same.  The  party  is  equally  cut  off  from  a  full 
trial,  by  an  honest  error,  as  by  a  partial  judgment* 

The  judge  who  heard  this  cause  was  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury,  —  none  which  the  jury  could 
properly  consider;  that  the  petitioners  had  not  made  out  a 
primd  facie  case.  If  he  was  right  in  this,  the  petitioners  have 
no  ground  of  complaint ;  for  in  that  event,  they  have  had  all  the 
trial  which  the  law  contemplates  they  should  have.  If,  on  the 
other  hand,  the  judge  was  wrong,  he  has  deprived  them  of  their 
right  of  further  trial  before  the  jury. 

Another  objection  urged  against  the  consideration  of  the 
merits  of  this  petition,  and  against  the  relief  prayed  for,  is, 
that  as  the  petitioners  filed  these  exceptions  in  the  court  below, 
which  were  regularly  allowed  by  the  judge,  but  which  they 
neglected  to  prosecute,  and,  as  the  statute  gives  no  appeal  in 
cases  of  this  kind,  but  provides  that  the  party  aggrieved  may 
file  his  exception  to  any  ruling  of  the  court,  in  any  matter  of 
law,  apparent  upon,  or  brought  upon  the  record  by  such  excep- 
tion, and  also  provides  the  mode  in  which  they  may  be  heard 
here,  that  that  mode  is  the  only  one  by  which  the  party  can  be 
relieved  from  any  errors  in  law  happening  in  the  trial  below,— 
that  his  only  remedy  is  by  bill  of  exceptions. 

This  point  may  require  a  careful  consideration.    The  provis- 
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ions  of  the  act  referred  to,  empowering  this  court  to  grant  new 
trials  for  the  causes  therein  stated,  in  substance,  as  it  now  stands 
in  the  Revised  Statutes,  have  been  in  force  for  much  more  than 
half  a  century.  Under  them,  the  party  might  apply  for  a  new 
trial  at  any  time  within  one  year  after  the  judgment  should 
have  been  rendered.  Down  to  the  year  1848,  every  party  ag- 
grieved by  any  judgment  of  the  court  of  common  pleas,  ren- 
dered in  any  action  originally  brought  there,  might  appeal  to 
this  court,  by  which  all  questions,  both  of  law  and  fact,  were 
open  here,  provided  the  appeal  were  taken  within  five  days 
after  the  rising  of  the  court  During  all  that  time,  it  was  not 
doubted  that  new  trials  might  be  granted  for  the  causes  stated, 
provided  the  petition  therefor  were  filed  within  one  year,  not- 
withstanding the  right  of  appeal,  if  the  time  of  appeal  were 
passed. 

In  June,  1848,  the  right  of  appeal  was  in  a  large  class  of 
cases  taken  away;  and  in  such  cases  the  right  to  be  heard 
upon  exceptions  to  the  rulings  of  the  court  in  matters  of  law 
only,  was  given  ;  the  effect  of  which  was  to  deny  an  appeal  in 
matters  of  fact,  but  to  retain  it  in  matters  of  law.  The  provision 
of  the  statute  for  granting  new  trials  has,  however,  remained 
the  same,  including  not  only  cases  by  law  appealable,  but  cases 
not  appealable,  but  in  which  the  right  to  be  heard  by  excep- 
tions was  given.  Whether,  therefore,  the  party  has  a  right  to 
appeal,  or  only  to  except  in  matters  of  law,  the  provision  for 
granting  new  trials  is  the  same ;  and  the  party  may  have  it,  for 
any  of  the  causes  there  stated,  at  any  time  within  one  year 
after  judgment  rendered ;  and  there  is  no  exception  in  case  the 
party  has  the  right  to  appeal,  and  omits  to  do  so ;  or  where  he 
has  a  right  to  except,  and  omits  to  do  so. 

If  the  position  of  the  respondents  be  correct,  no  such  petition 
could  be  preferred,  and  no  trial  or  new  trial  granted,  in  any 
case  where  the  right  of  appeal  existed,  at  least  for  any  cause 
known  to  exist  before  the  time  of  appeal  had  passed,  and  could 
not  be,  for  any  cause,  even  for  which  new  trials  are  usually 
granted  at  common  law,  except  for  newly  discovered  evidence. 
The  language  of  the  statute  is  much  too  broad  for  any  such 
limited  construction. 
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The  only  plausible  ground  upon  which  the  respondents  can 
stand  is,  that  where  exceptions  are  taken,  the  statute  declares 
that  the  party  shall  give  bond,  and  enter  his  case  at  the  next 
term  of  the  supreme  court ;  not  that  he  may%  but  that  he  shall 
so  enter  it.  But  the  provision  is  the  same  in  case  of  appeal ; 
that  the  appellants  shall  give  bond,  and  shall  file  the  reasons  of 
appeal  at  the  next  term  of  the  supreme  court  We  cannot, 
therefore,  distinguish  the  cases,  or  deny  the  right  of  the  appli- 
cants in  this  case,  to  petition  for  a  new  trial,  notwithstanding 
their  failure  properly  to  bring  up  their  exceptions. 

It  becomes  necessary,  then,  to  consider  the  merits  of  this 
petition  for  a  new  trial,  and  to  examine  the  grounds  upon 
which  it  is  claimed.  The  proceeding  in  this  case  is  for  the 
enforcement  of  a  lien,  alleged  to  have  been  created  by  the  par- 
ties upon  the  premises  described  in  the  original  petition. 

The  first  question  raised  is,  whether  the  estate  upon  which 
the  lien  is  claimed  is  sufficiently  described.  Of  thia  we  have  no 
question.  The  property  is  described  as  "The  Manchester 
Print  Works,"  formerly  called  the  "  Arnoldville  Print  Works," 
bounding  them  particularly,  and  as  containing  "  six  and  a  quar- 
ter acres,"  &c.  There  is  no  difficulty  in  ascertaining  what  the 
subject  is  in  which  the  petitioners  claim  a  lien.  It  was  ob- 
jected, that  there  is  no  particular  description  of  the  interest  or 
estate  which  the  respondents  had  in  the  premises  described. 
This  does  not  seem  to  be  required  by  the  statute  regulating 
these  proceedings.  The  act  requires  only,  that  the  petitioners 
should  give  notice,  —  name  the  individuals  against  whose  in- 
terest in  the  premises  they  intend  the  lien  should  be  enforced, 
but  does  not  require  any  particular  statement  of  what  that 
interest  is,  whether  for  life,  for  years,  or  in  fee. 

The  judge  held,  also,  that  upon  the  construction  of  the 
written  contract  submitted  by  the  petitioners,  which  it  was  the 
sole  province  of  the  judge  to  construe,  the  contract  for  the 
work  done  by  them,  and  under  which  it  was  done,  was  the 
sole  contract  of  Patterson,  one  of  the  respondents ;  and  as  the 
petitioners  claimed  a  lien  for  work  done  under  the  joint  con* 
tract  of  Schroeder  and  Patterson,  they  had  not  submitted 
any  proof  of  such  work  as  alleged,  and  so  had  entirely  failed 
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to  support  their  allegation.  If  the  judge  was  right  in  this,  the 
petitioners  were  properly  nonsuited.  Every  party  is  bound  to 
prove  every  substantial  allegation  made  by  him.  The  petition- 
ers set  forth,  and  allege  a  lien  created  by  a  joint  contract  of 
two ;  they  prove  only  the  <  sole  contract  of  pne.  The  debt  proven 
is  not  the  debt  alleged.  They  propose  to  show  a  lien  for  some- 
thing else  than  that  which  is  alleged. 

Was  the  judge  right  in  holding,  that  upon  the  proper  con- 
struction of  several  written  contracts,  the  contract  under  which 
the  work  was  done  was  the  sole  contract  of  one  only  of  the 
respondents?  The  contract  for  furnishing  the  materials  and 
performing  the  work  for  which  the  lien  is  here  claimed,  was 
originally  made  with  the  petitioners  by  Schroeder  alone ;  but 
by  a  subsequent  contract  between  them  and  Schroeder  and 
Patterson,  Schroeder  was  to  transfer  all  his,  Schroeder's  interest 
in  this  contract,  all  power  to  claim  the  fulfilment  thereof  by  the 
petitioners  and  all  interest  in  the  property  to  be  ceded  to  Pat- 
terson, and  to  be  relieved  from  all  obligation  upon  it  and  all 
liability  in  relation  to  it,  except  a  mortgage  lien  for  a  certain 
amount;  and  Patterson,  with  the  assent  of  the  petitioners, 
assumed  all  obligation  under  the  contract,  and  thereby  became 
substituted  to  Schroeder  in  this  contract,  and  Schroeder  dis- 
charged. There  was  no  evidence  offered  of  any  other  contract 
for  the  performance  of  the  work  than  that  contained  in  the 
written  agreement  referred  to,  and  no  evidence  of  any  liability 
of  Schroeder  for  the  work  done,  as  the  copartner  of  Patterson, 
sufficient  for  the  jury  to  weigh.  The  substance  of  the  evidence 
submitted  by  the  petitioners  was,  that  Schroeder  was  not  a  co- 
partner of  Patterson  at  the  time  of  the  substitution  of  the  latter 
§K  him  in  the  contract  with  the  petitioners ;  but  it  was  agreed 
that  he  was  to  become  a  copartner  when  his  debts  were  settled, 
which  time  never  arrived. 

Although  the  petition  for  new  trial  is  properly  before  us,  it 
must,  because  it  discloses  no  error  in  the  judge  who  disposed 
of  the  cause  below,  be  dismissed  with  costs. 

24* 


Digitized  by  VjOOQIC 


383 


PROVIDENCE. 


Hoffman  «.  Anthony  &  others. 


George  Hoffman  v.  Rebecca  Anthony  tc  others. 

The  notice  of  sale  under  a  power  in  a  mortgage,  usually  required  to  be  advertised  by  the 
mortgagee  or  his  assignees  in  a  public  newspaper  for  a  certain  number  of  days  pre- 
vious to  the  sale,  is  designed  to  secure  the  attendance  of  purchasers  of,  and  a  fair  price 
for,  the  mortgaged  estate ;  and  where  such  a  notice  was  not  signed  by  any  one*  and  gave 
neither  the  name  of  the  mortgagor,  nor  of  the  mortgagee,  nor,  correctly,  a  reference  to 
the  page  of  the  volume  of  Land  Records  in  which  the  mortgage  was  recorded,  nor  even 
the  name  of  the  auctioneer  who  was  employed  to  sell  the  estate,  it  was  held  to  be  fatally 
defective,  and,  notwithstanding  a  sale  under  it,  a  redemption  of  the  mortgaged  estate 
was  decreed  to  the  assignee  of  the  equity;  such  notice  affording  to  persons  who  might 
desire  to  purchase  the  estate  no  means  of  ascertaining  the  validity  of  the  title  offered  to 
them. 

Bill  in  equity  to  redeem  two  lots  of  land  in  Cranston, 
originally  mortgaged,  together  with  two  other  adjoining  lots  of 
land,  by  James  Reynolds  and  Thomas  Parker  to  Henry  Blun- 
dell,  to  secure  a  promissory  note,  at  three  years,  of  five  hundred 
dollars,  of  the  equity  of  redemption  in  which  lots  the  plaintiff 
was  an  execution  purchaser. 

The  mortgage,  which  was  dated  December  13, 1852,  contained 
a  power  of  sale  to  Blundell,  his  heirs,  executors,  administrators, 
and  assigns,  authorizing  him  or  them,  in  default  of  payment  of 
said  note  or  annual  interest,  to  sell  the  lots  for  the  satisfaction 
of  the  same,  "  first  giving  thirty  days'  notice  of  such  sale  in 
some  one  of  the  public  newspapers  printed  in  the  city  of  Provi- 
dence." In  October,  1863,  Reynolds  and  Parker,  who  held  the 
four  lots  mortgaged  by  them  as  tenants  in  common,  by  mutual 
releases,  vested  two  of  the  lots  in  severalty,  being  numbers  117 
and  118  on  a  plat  of  part  of  the  Joseph  Burgess  farm,  in  Par* 
ker,  and  the  other  two,  numbered  119  and  120  on  said  plat,  in 
Reynolds,  subject  to  said  mortgage;  and  on  the  18th  day  4^. 
March,  1867,  Parker  released  all  his  interest  and  equity  of  re- 
demption in  his  two  lots,  numbers  117  and  118,  to  Sarah  K. 
Reynolds,  the  wife  of  James  Reynolds.  The  interest  and  equity 
of  redemption  of  Reynolds  in  the  other  two  lots  embraced  in  the 
mortgage,  being  lots  119  and  120  on  Baid  plat,  was  levied  upon 
by  two  executions,  issuing  out  of  the  supreme  court,  obtained 
against  him  by  creditors  of  Reynolds,  and  was,  on  the  26th 
day  of  February,  1868,  sold  and  conveyed  to  the  plaintiff  by 
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the  depaty»sheiiff  charged  with  the  service  of  said  executions. 
Upon  this  title,  the  complainant  commenced  an  action  of  eject- 
ment against  Reynolds,  who  was  in  possession  of  the  two  lots, 
and  at  the  September  term  of  the  supreme  court  obtained  judg- 
ment for  possession.  The  mortgage  came  by  mesne  assign- 
ments to  the  defendant  Thomas  E.  Anthony,  who  claimed  to 
hold  the  same  as  security  for  the  balance  due  thereon,  amount- 
ing, as  the  bill  charged,  only  to  about  three  hundred  dollars.  On 
the  11th  day  of  December,  1857,  after  Anthony  had  contracted 
with  the  East  Greenwich  Institution  for  Savings,  the  then  hold- 
ers of  the  mortgage,  to  purchase  the  same  from  them,  but  before 
he  had  received  an  assignment  of  the  mortgage,  he  advertised 
the  four  lots  embraced  in  the  mortgage  for  sale  under  the 
power,  in  the  "  Rhode  Island  Weekly  Tribune,"  a  newspaper 
printed  in  Providence;  and  having  received  an  assignment  of 
the  mortgage  on  the  6th  or  7th  day  of  January,  1859,  he  sold, 
on  the  12th  day  of  January,  1859,  the  mortgaged  property  at 
auction,  for  the  sum  of  $320,  —  he  bidding  off  the  same  in  the 
name  of  his  sister,  the  defendant,  Rebecca  Anthony,  and  giving 
her  a  deed  thereof.  The  notice  of  sale,  advertised  as  above  by 
Anthony,  was  as  follows :  — 

"  Mortgagee's  Sale. 

"  Will  be  sold  at  public  auction,  on  the  12th  day  of  January, 
1859,  on  the  premises,  by  virtue  of  a  power  of  sale  contained  in 
a  deed  of  mortgage,  made  and  executed  on  the  13th  day  of 
December,  1852,  and  recorded  in  book  27,  page  25,  of  the 
records  of  deeds,  &c,  in  the  town  of  Cranston,  the  conditions 
of  which  have  been  broken,  the  following  described  real  estate 
situated  in  said  Cranston,  being  lots  laid  out  and  described  as 
Nos.  117,  118, 119, 120,  on  a  plat  of  part  of  the  Joseph  Burgess 
farm,  belonging  to  Edward  R.  Mitchell,  surveyed  and  platted  by 
Atwater  &  Schubarth,  and  recorded  in  book  No.  16,  page  575, 
of  the  records  of  deeds,  &c,  in  Cranston,  with  the  buildings  and 
improvements  thereon.     Sale  to  commence  at  ten  o'clock." 

The  bill  charged  that  the  sale  was  advertised  by  collusion 
between  James  Reynolds  and  Anthony,  before  the  latter  had 
become  the  owner  of  the  mortgage,  in  a  paper  of  limited  circu- 
lation, —  so  that  the  plaintiff  never  heard  of  the  sale  until  the 


Digitized  by  VjOOQlC 


284  PROVIDENCE. 


Hoffin&n  v.  Anthony  &  ethers. 


27th  day  of  January,  1859,  fifteen  days  after  it  had  taken  place, 
when  he  was  casually  informed  of  it ;  that  the  reference  to  the 
book  and  page  of  the  Cranston  records,  in  the  notice,  for  the  rec- 
ord of  said  mortgage,  is  erroneous ;  that  the  sale  was  made  on  the 
premises  in  Cranston,  by  an  auctioneer  appointed  by  the  city  of 
Providence ;  no  person  beside  the  auctioneer  being  present  but 
James  Reynolds,  Thomas  E.  Anthony,  and  a  person  unknown 
to  the  complainant;  that  no  posters  were  put  up  or  other  notice 
given  of  the  sale  than  the  above  advertisement ;  that  the  lotB 
were  sold  together,  and  bid  off  by  Anthony  in  the  name  of  his 
sister  Rebecca,  for  $320,  when  they  were  well  worth  and 
would  have  brought,  at  a  sale  fairly  advertised  and  conducted, 
a  thousand  dollars ;  and  that  the  sale  was  collusively  contrived 
and  carried  on  by  the  defendants,  Reynolds  and  Anthony,  for 
the  purpose  of  cutting  off  the  claim  of  the  complainant  to  lots 
Nog.  119  and  120,  embraced  in  said  mortgage. 

The  answer  of  the  defendants  admitted  the  statement  of  the 
title  on  both  sides,  as  made  in  the  bill, — that  the  sale  was  ad- 
vertised by  Anthony  before  he  had  obtained  a  transfer  of  the 
mortgage,  but  after  he  had  contracted  for  it,  and  with  the  assent 
of  the  East  Greenwich  Institution  for  Savings,  the  then  holder 
of  the  mortgage ;  that  the  notice  of  sale  was  as  above  set  forth, 
and  erroneous  as  to  the  page  of  the  book  of  records  in  which 
the  mortgage  was  recorded;  that  the  sale  was  made  by  a 
Providence  auctioneer,  but  under  the  direction  of  a  Cranston 
auctioneer,  who  was  present  at  the  sale;  that  the  lots  were, 
bought  at  the  sale  by  Rebecca  Anthony  for  $320,  being  leas 
than  their  value ;  one  Rice  bidding  for  her,  but  the  deed  being 
executed  to  her ;  that  she  bought  at  the  request  of  Sarah  Rey- 
nolds, the  wife  of  James  Reynolds,  but  for  herself;  that  she 
paid  no  money  to  her  brother,  but  gave  to  him  her  negotiable 
promissory  note,  which  has  since  been  taken  up ;  but  the  answer 
denied  all  collusion  for  the  purpose  qf  defeating  the  plaintiff's 
equity  of  redemption,  and  all  fraud  whatsoever,  alleging  that 
the  sale  was  fairly  conducted,  and  was  made  for  the  sole  pur- 
pose of  enabling  Anthony,  the  holder  of  the  mortgage,  to  obtain 
out  of  the  mortgaged  property  what  he  had  paid  for  the  mort- 
gage- 
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Depositions  were  taken  and  read  on  both  sides,  bearing  upon 
the  allegations  of  the  bill  and  answer,  bat  as  they  do  not  touch 
the  point  upon  which  the  case  was  decided,  it  is  needless  to  set 
forth  their  contents  or  substance. 

James  Tillingfiast,  for  complainant 

1.  The  sale  is  ineffectual  to  cut  off  the  complainant's  right  of 
redemption, — because  in  the  advertisement  neither  mortgagor 
nor  mortgagee,  nor  any  party  connected  with  the  mortgage,  is 
named,  and  the  only  means  given  by  which  to  ascertain  under 
what  mortgage  the  sale  is  to  be  made,  is  the  reference  to  its 
record,  —  and  this  is  not  correct  This  is  admitted  by  the  an- 
swer.    Compare  per  Wing,  J.,  in  1  Mann.  (Mich.)  342. 

2.  Because  the  advertisement  was  insufficient,  being  made 
by  Anthony  when  he  had  no  title  whatever  to  the  mortgage, 
and  while  the  title  was  in  the  Institution  for  Savings.  Cohoes 
v.  Goss,  13  Barb.  137 ;  Miles  v.  Bramford,  1  Mann.  (Mich.)  338. 

3.  Because  the  promise  by  Kenyon,  as  treasurer  of  the  Insti- 
tution for  Savings,  to  the  complainant,  to  inform  him  before 
anything  was  done  with  the  mortgage,  rendered  any  attempted 
foreclosure  without  notice  to  the  complainant  entirely  inef- 
fectual to  bar  the  complainant's  right  of  redemption.  See  Hail 
v.  Cushman,  14  N.  Hamp.  171. 

4.  Because  the  sale  was  made  in  Cranston,  by  an  auctioneer 
not  authorized  to  sell  there.  An  auctioneer  cannot  delegate  his 
authority.  Commonwealth  v.  Harnden,  19  Pick.  482 ;  Stone  v. 
The  Stale,  12  Miss.  400,  (11  U.  S.  Dig.  332,  333,  §§  56,  57,  58.) 
Compare  Rev.  Stfats.  ch.  117,  pp.  270,  &c.,  particularly  §§  10 
to  23.  It  is  evident  here  that  in  the  language  of  Morton,  J.,  in 
19  Pick.  484?  supra,  Doyle  did  not  make  this  sale  as  the  mere 
servant  or  clerk  of  Moore,  but  "  made  the  sale  himself,  having 
obtained  permission  for  the  purpose,  as  a  cover  by  means  of 
which  to  evade  the  provisions  of  the  statute." 

5.  Because  the  sale  was  otherwise  objectionable.  Although 
the  answer  contains  formal  denials  of  collusion  and  intention  to 
cut  off  the  complainant's  rights,  yet  enough  appears,  chiefly  from 
the  statements  of  the  answer  itself,  to  show  the  real  transac- 
tion, viz.:  that  the  mortgagor,  mortgagee,  and  purchaser,  are 
brothers  and  sisters  and  the  sale  was  entirely  a  family  matter. 
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They  knew  of  the  complainant's  title,  and  that  he  had  applied 
to  the  bank  for  this  very  mortgage  to  protect  himself,  and 
because  they  knew  this  they  procured  the  respondent,  Thomas 
E.  Anthony,  to  take  this  mortgage  as  a  mere  conduit  through 
whom  to  make  the  sale,  the  purchase  being  arranged  before- 
hand. Though  knowing  the  complainant's  interest  in  the 
matter,  no  notice  is  given  him  of  the  intended  sale.  It  is 
advertised  in  the  "  Weekly  Tribune,"  where  not  one  in  a  thou- 
sand would  see  it,  and  no  posters  put  out  Reynolds  himself 
had  the  whole  charge  of  the  business.  No  names  are  mention- 
ed in  the  advertisement ;  no  one  was  present  at  the  sale  but  the 
auctioneer,  the  mortgagor,  mortgagee,  and  the  person  employed 
by  them  to  bid  it  off  (bid  it  w,  we  submit.)  It  is  put  up  and 
sold  at  the  request  either  of  Reynolds  or  Anthony  in  an  un- 
usual way,  and  struck  off  (or  bid  in  ?)  for  just  the  amount  of 
the  mortgage,  and  at  about  or  less  than  one  third  its  value ;  and 
no  money  paid  at  the  time. 

Thurston  8f  Ripley  y  for  the  respondents. 

1.  The  answer  denies  fraud  or  collusion,  and  all  the  facts 
admitted  or  proved  are  reconcilable  with  good  faith,  and  if  so, 
the  complaint  must  faiL  1  Story's  Equity,  222,  §  190 ;  Rogers 
v.  Oruger,  7  Johns.  606. 

2.  If  this  is  a  defective  -execution  of  the  power  contained  in 
the  mortgage  deed,  it  is  such  a  defect  as  a  court  of  equity  will 
supply.  Bur  v.  Hatch,  3  Hamia  (Ohio)  Rep.  529 ;  Russ.  & 
Myl.  418;  Schenck  v.  Ellingvoood,  3  Edw.  Ch.  175;  Beulram 
v.  Bine,  2  Call.  387 ;  1  Story's  Equity,  §  176 ;  Sugden  on 
Powers,  ch.  6,  (4th  ed.)  353,  358.  The  agreement  for  the 
transfer  of  the  mortgage  was  made  with  the  East  Greenwich 
Institution  for  Savings  before  the  advertisement  was  inserted. 
The  treasurer  of  said  institution  had  authority  to  make  the 
transfer  to  Thomas  E.  Anthony. 

3.  The  "  Weekly  Tribune  "  is  a  paper  of  average  circulation. 
The  advertisement  was  substantially  correct  under  the  power  of 
sale,  and  the  description  was  such  as  that  no  one  could  be  de- 
ceived. No  particular  form  of  notice  of  a  sale  is  prescribed  by 
law,  under  a  deed  of  trust ;  it  is  sufficient  if  the  description  of 
the  land  is  reasonably  certain,  so  as  to  inform  the  public  of  the 
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property  to  be  sold.  Newman  v.  Jackson,  12  Wheaton,  570 ; 
7  lb.  363 ;  2  Kent,  710 ;  Cakraft  v.  Roebuck,  1  Veeey,  jr.,  221 ; 
Dyer  v.  Hmrgrave,  10  Vesey,  605. 

4.  The  lots  were  sold  under  the  authority  and  by  the  direc- 
tion of  Silas  Moore,  an  auctioneer  of  the  town  of  Cranston. 
An  auctioneer  may  employ  another  to  sell  under  his  control. 
Commonwealth  v.  Harnden,  19  Pick.  482. 

5.  In  a  mortgagee's  sale,  inadequacy  of  consideration  is  not 
enough  to  reopen  it.  Tripp  v.  Cook,  24  Wendell,  143 ;  Osgood 
v.  Franklin,  14  Johns.  527;  1  Madd.  Chan.  98;  Select  Chan. 
Cas.  7;  10  Vesey,  292;  2  Atk.  251;  2  Bro.  Ch.  Cases,  179. 
Besides,  it  was  upon  the  evidence  an  average  sale  for  a  mort- 
gagee's sale. 

6.  The  respondent  is  a  bond  fide  purchaser,  who  has  as  high 
a  claim  to  assistance  as  any  other  person  can  have.  1  Story's 
Equity,  §  108.  If  the  equities  are  equal,  a  court  of  equity  is 
silent  and  passive.    Story's  Equity,  §  176. 

Brayton,  J.  The  plaintiff  in  this  bill  claims  the  right  to 
redeem  the  premises  described  therein  from  the  mortgage  execu- 
tion by  James  Reynolds  and  Thomas  Parker,  on  the  13th  day 
of  December,  1852,  to  Henry  Blundell,  which  mortgage,  the  bill 
charges,  came  to  the  defendant,  Thomas  E.  Anthony,  by  various 
mesne  assignments,  and  that  the  said  mortgage  is  still  a  subsist- 
ing mortgage  upon  the  estates.  The  bill,  anticipating  the 
defence  to  be  set  up  to  his  claim  for  redemption,  that  the  mort- 
gage had  been  foreclosed  by  sale  under  the  power  contained  in 
the  mortage,  and  to  show  that  the  power  had* not  been  executed, 
at  least  so  executed  as  legally  to  vest  the  estate  in  the  purchaser 
to  whom  it  was  struck  off  at  the  auction  sale,  sets  out,  among 
other  grounds  of  objection  to  the  validity  of  the  sale  made  by 
the  said  Anthony,  the  assignee  of  the  mortgage^that  the  ad- 
vertisement, caused  to  be  published  by  the  said  Anthony  in  the 
public  newspaper,  is  not  signed,  and  does  not  contain  the  name 
of  any  party  connected  with  the  mortgage ;  and  charges,  that 
the  reference  in  said  notice  to  the  place  where  said  mortgage  is 
recorded,  is  not  correct,  the  mortgage  not  being  there  recorded. 
The  answer  admits  that  this  was  the  notice  given,  and  that  it 
was  erroneous  in  the  particulars  charged ;  that  although  it  stated 
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that  the  mortgage  was  recorded  at  page  25  of  Book  No.  27,  in 
Cranston,  it  was  not  there  recorded,  but  was  recorded  on  page 
325  of  that  book.  Now  the  plaintiff  claims  that  such  a  notice 
as  here  appears  to  have  been  given,  is  not  sufficient  to  warrant 
a  sale ;  that  it  is  not  a  fair  compliance  with  the  condition  im- 
posed upon  the  power  of  sale,  to  give  thirty  days9  public  notice. 

The  power  in  this  case  was  by  the  mortgagor  vested  in  the 
mortgagee,  if  the  mortgagor  should  make  default  in  payment 
at  the  times  appointed,  to  sell  the  estate,  or  so  much  as  might 
be  necessary  to  discharge  the  debt  upon  condition,  but  that  he 
should  give  public  notice  of  such  sale  for  thirty  days.  This 
power  is  annexed  to  the  estate  of  the  mortgagee ;  and  every 
assignee,  by  virtue  of  the  assignment  to  him  thereof,  is  clothed 
with  this  power,  and  upon  the  like  condition  of  notice.  The 
mortgagee,  so  long  as  he  held  the  estate  in  mortgage,  and 
every  successive  assignee  while  he  held  it,  became  a  trustee, 
therefore,  with  a  power  to  sell  and  appropriate  to  himself  so 
much  only  as  might  be  necessary  to  discharge  the  debt  due  from 
the  mortgagor.  He  was  to  sell  no  more  than  might  be  reason- 
ably necessary  to  discbarge  the  debt  If  he  sold  more  from 
any  necessity,  he  was  to  hold  the  balance  above  the  mortgage 
debt  for  the  mortgagor,  and  if  any  assets  remained  unsold,  it 
remained  to  the  mortgagor. 

The  mortgagor  did  not  require  and  had  not  provided,  that  before 
making  sale  of  the  estate  or  any  part  thereof,  any  notice  should 
be  given  to  him  of  such  intended  sale.  The  only  notice  provided 
for  was  that  by  advertisement  in  a  public  newspaper,  and  which 
was  intended  to  invite  purchasers.  This  was  its  great  and  only 
purpose ;  and  as  the  mortgagor  had  provided  no  notice  to  him- 
self upon  which  he  could  give  a  wider  circulation  to  the  adver- 
tisement, wai  of  the  utmost  importance  to  him.  He  bad  a  deep 
interest  in  having  such  notice  given  as  would  be  likely  to  at* 
tract  purchasers  who  would  be  willing  to  give  a  fair  price  for 
the  estate.  This  being  the  purpose  of  this  notice,  it  imposed 
a  duty  upon  the  assignee  to  see  that  the  notice  was  given,  such 
as  would  reasonably  accomplish  the  end  designed.  This  duty 
is  expressed  by  the  Chancellor  in  the  case  of  Matthie  v.  JEi- 
wards,  33  Eng.  Chan.  R.  465,  in  reference  to  a  notice  under  a  like 
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power,  in  this  language :  "  A  mortgagee  having  a  power  of  sale 
cannot,  as  between  himself  and  the  mortgagor,  exercise  it 
in  a  manner  merely  arbitrary,  but  is  bound  to  exercise  some 
discretion  not  to  throw  away  the  property,  but  to  act  in  a 
business-like  manner  with  a  view  to  obtain  as  large  a  price  as 
may  fairly  and  reasonably,  with  due  diligence  and  attention, 
be  under  the  circumstances  attainable." 

The  same  view,  a£  to  the  duty  of  the  mortgagee  in  giving 
notice,  is  expressed  in  Burnet  v.  Deniston,  5  Johns.  Ch.  35 ; 
Longworth  v.  Butler,  3  HI.  32.  This  duty,  as  it  seems  to  us,  is 
not  performed  by  the  notice  published  in  the  present  case. 
The  advertisement  professes  to  give  notice  that  at  a  certain 
time  and  place  these  lots  of  land,  which  are  sufficiently  de- 
scribed to  inform  purchasers  what  is  proposed  to  be  sold,  will  be 
sold  by  somebody  under  a  certain  power  which  may  be  found 
in  the  records  of  Cranston,  in  a  certain  place  there.  This  refer- 
ence to  the  records  is  the  only  source  pointed  out  by  the  notice 
of  any  information  as  to  the  terms  of  the  power,  or  of  the  condi- 
tions upon  which  it  might  be  exercised ;  and  when  an  inquirer 
goes  there,  no  such  record  and  no  such  information  is  to  be  found. 
Whether  there  is  any  such  power  he  has  no  means  to  ascertain. 
It  is  not  even  stated  who  made  the  mortgage  or  to  whom  it 
was  made.  Had  this  been  stated,  he  might  have  found  the 
deed  somewhere  on  the  records ;  but  without  it,  he  is  only  to 
search  for  a  mortgage  of  lots  117,  &c.  made  by  somebody.  The 
record  in  fact  utterly  fails  to  furnish  him  with  any  information. 
He  proposes  to  inquire  of  the  person  who  advertises  the  sale. 
But  who  is  he  ?  The  notice  does  not  state  this.  He  cannot 
inquire  of  the  mortgagor  or  of  the  mortgagee,  for  he  has  no 
notice  who  they  are.  As  a  last  resort  it  might  occur  to  him  to 
inquire  of  the  auctioneer,  but  on  looking  at  the  advertisement 
he  finds  that  it  is  not  disclosed  who  is  to  conduct  the  auction 
sale.  All  that  he  can  know  is,  that  certain  lots  of  land,  which 
he  can  view,  are  proposed  to  be  sold  by  somebody,  not  named, 
under  a  power  from  some  other  person,  not  named.  Whether 
there  exists  any  such  power,  or  whether  the  contingency  has 
arisen  upon  which  it  is  to  be  exercised,  or  what  the  contin- 
gency is,  he  cannot  know  from  any  source  of  information  given 
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him.  He  has  no  moans  to  form  an  opinion  even  whether  any- 
thing could  be  sold,  and  whether  it  would  be  worth  his  while 
to  attend  at  the  time  and  place  notified.  Few  purchasers, 
probably,  would  think  it  was.  Being  pointed  to  the  records  for 
the  terms  of  the  power,  they  should  have  the  means  of  exam* 
ining,  as  they  would  desire  to  do,  before  bidding. 

It  is  no  matter  of  wonder  that  with  such  a  notice  as  this  no 
other  persons  attended  this  sale,  as  the  evidence  shows  they  did 
not,  than  such  as  derived  their  information  from  other  sources 
than  this  advertisement, — none  but  such  as  were  specially  in* 
vited  to  attend,  viz :  the  auctioneer, 'the  bolder  of  the  mortgage, 
one  of  the  original  mortgagors  having  then  no  title,  and  one 
other  person  specially  requested  to  bid  for  the  defendant  Be* 
becca  Anthony.  Nor  is  it  strange  that  the  estate  should,  under 
the  circumstances,  have  been  struck  off  for  one  third  of  its  fair 
value.  Such  a  notice  would  be  likely  to  produce  such  a  result, 
or  at  least  was  not  adapted  to  produce  any  other.  In  giving 
such  notice  it  cannot  with  propriety  be  said  that  the  assignee, 
in  the  exercise  of  the  power  and  trust  with  which  he  was 
clothed,  acted  in  a  business-like  manner  with  a  view  to  obtain 
as  large  a  price  as  might  reasonably  be  obtained  under  the  cir- 
cumstances with  due  diligence  and  attention  on  his  part,  or  in 
common  fairness  towards  his  cestui  qtie  trust. 

It  must  be  declared  that  the  plaintiff  is  in  this  case  entitled 
to  redeem,  that  the  said  mortgage  is  not  foreclosed,  and  the 
case  must  be  referred  to  a  master  to  ascertain  the  amount  due 
upon  the  mortgage. 


State  (on  the  complaint  of  Edward  P.  Knowles)  v.  Martin 

C.  Pollard. 

The  ordinance  patted  by  the  town  council  of  North  Providence,  on  the  fourth  day  of 
March,  1850,  entitled  "  An  ordinance  for  the  government  and  regulation  of  the  police 
of  the  town  of  North  Providence,*'  although  not  contained  in  the  revised  ordinances  of 
said  town  adopted  by  the  town  council  of  North  Providence  in  1868,  is  not  repealed 
thereby,  because  "  not  repngnant  to  the  provisions  of  the  ordinances  "  contained  there- 
in, and  so  not  within  the  repealing  clause  of  said  revision. 

Nor  is  the  above  ordinance  repealed  by  the  fourth  section  of  the  act  of  the  general  assetn- 
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bly,  pawed  at  the  January  session,  1862,  entitled  "  An  act  authorizing  the  town  of  North 
Providence  to  establish  bridewells,  and  for  other  purposes." 

Complaint  and  warrant  against  the  defendant,  charging, 
that  at  Nprth  Providence,  on  the  first  day  of  August,  1859,  by 
loud  shouting  and  obscene  language  in  a  afreet  of  said  town, 
to  wit:  the  street  leading  by  the  Treadwell  farm,  so  called,  and 
other  public  places  in  said  town,  he  annoyed  the  peaceable 
inhabitants  of  said  town,  and  the  passengers  in  said  street 
against  an  ordinance  of  said  town,  in  such  case  made  and  pro- 
vided, and  against  the  peace,  &c 

This,  and  several  other  complaints  for  the  same  offence  at 
other  times,  were  made  by  the  same  prosecutor  against  the 
defendant,  upon  which  warrants  having  been  issued  by  William 
Earle,  Esq.  a  justice  of  the  peace  for  the  town  of  North  Provi- 
dence, and  the  defendant  having  been  found  guilty,  he  brought 
the  same  by  appeal  to  this  court  The  appeals  were  tried,  at 
this  term,  before  Mr.  Justice  Bosworth,  sitting  with  a  jury; 
and  verdicts  were  taken  against  the  defendant,  subject  to  the 
opinion  of  the  court  upon  the  question  whether  the  ordinance, 
under  which  the  defendant  was  prosecuted,  was  in  force  at  the 
time  <>f  his  alleged  offences  against  it 

The  ordinance  was  passed  by  the  town  council  of  North  Prov- 
idence, on  the  4th  day  of  March,  1850,  and  was  as  follows :  — 

"  An  Ordinance,  for  the  government  and  regulation  of  the 
police  of  the  town  of  North  Providence. 

It  is  ordered  by  the  town  council  of  said  town  as  follows :  — 

Sect  1.  Every  person  who  shall  be  convicted  of  riotous  or 
disorderly  conduct  in  the  streets,  highways,  or  other  public 
places  in  said  town,  committed  by  obstructing  in  a  disorderly 
manner  any  street  or  sidewalk,  or  by  loud  shouting  or  obscene 
language,  to  the  annoyance  of  any  of  the  peaceable  inhabitants 
of  said  town  or  passengers  in  any  street  or  highway  of  the 
same,  on  conviction  thereof  before  any  justice  of  the  peace  or 
competent  court,  shall  forfeit  and  pay  as  a  fine  not  less  than 
one  dollar  nor  more  than  twenty  dollars  to  and  for  the  use  of 
the  town,  and  in  default  of  paying  the  same  shall  be  committed 
to  the  bridewell  in  this  town  for  not  more  than  twenty-four 
hours,  or  to  the  county  jail  for  not  more  than  ten  days. 
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Sect.  2.  Henry  M.  Tucker,  James  H.  Angell,  and  John.  S. 
Dispeau  are  hereby  appointed  officers  to  complain  and  prose- 
cute for  violations  of  this  ordinance. 

Ordered,  That  the  clerk  cause  printed  copies  of  this  Ordi- 
nance to  be  posted  up  in  public  places  in  this  town." 

At  the  January  session  of  the  General  Assembly,  1852,  an 
act  was  passed,  entitled,  "  An  act  authorizing  the  town  of 
North  Providence  to  establish  bridewells,  and  for  other  pur- 
poses," by  the  4th  section  of  which  it  was  enacted : 

"  Sect.  4.  Any  person  who  shall  be  found  intoxicated  or 
quarrelling,  or  revelling,  or  wantonly  making  a  false  alarm  or 
cry  of  fire,  or  otherwise  behaving  in  a  disorderly  or  indecent 
manner,  to  the  disturbance  of  the  orderly  people  of  said  town, 
in  any  public  street,  lane,  public  building,  or  other  public  place, 
wharf  or  common,  in  said  town,  or  shall  aid,  incite  or  encourage 
the  same  to  be  done,  shall,  on  conviction  thereof,  be  sentenced 
to  pay  a  fine  not  exceeding  five  dollars,  or  to  be  imprisoned 
not  exceeding  ten  days,  in  one  of  the  bridewells  of  said  town 
established  pursuant  to  this  act,  at  the  discretion  of  the  justice 
having  cognizance  of  the  offence,  and  to  pay  all  costs  of  prose- 
cution and  conviction ;  and  in  default  of  paying  such  fine  and 
costs,  to  stand  committed  to  such  bridewell  until  such  sentence 
be  performed  in  all  its  parts ;  Provided,  that  such  person  shall 
not  be  kept  in  imprisonment  for  a  longer  period  than  ten  days 
for  any  one  default,  except  as  provided  in  the  tenth  section  of 
this  act" 

The  14th  section  of  this  act  provided,  that  "Every  com- 
plaint for  any  offence  against  this  act  shall  be  commenced 
within  ten  days  after  the  commission  thereof,  and  not  after. " 

In  1858,  the  town  council  of  North  Providence  revised, 
digested,  and  published  in  pamphlet  form,  the  ordinances  of  the 
town  passed  by  the  town  council;  the  pamphlet  containing 
also  the  several  acts  of  the  General  Assembly  specially  relating 
to  the  police  of  the  town,  and  the  ordinances  of  the  town 
passed  in  town-meeting.  Amongst  the  ordinances  passed  by 
the  town  council  which  were  then  revised  and  digested,  was 
one  "  in  relation  to  sidewalks,  lanes,  crosswalks,  and  passage- 
ways," the  fi*8t  section  of  which  was  as  follows :  — 
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u  Sect  1.  All  persons  who  shall  obstruct  any  sidewalk,  pas- 
sage-way, crosswalk,  or  lane,  in  the  village  of  Pawtucket,  or 
other  compact  part  of  said  town,  by  congregating  or  standing 
therein,  or  crowding  the  same,  to  the  annoyance  or  disturbance 
of  the  peaceable  inhabitants  thereof,  or  passengers  in  or  through 
such  lane,  passage-way,  crosswalk  or  sidewalk,  shall  forfeit  and 
pay  a  fine  of  not  less  than  one  dollar,  nor  more  than  twenty 
dollars," 

The  first  of  the  two  concluding  ordinances  in  this  revision, 
amongst  other  things,  provided,  "that  all  complaint©  under 
these  ordinances  shall  be  made  within  ten  days  after  the  com- 
mission of  the  offence ;  "  and  the  concluding  ordinance  in  the 
revision  repealed  "all  ordinances  heretofore  passed  by  said 
town  council,  which  are  repugnant  to  the  provisions  of  the 
abovenamed  ordinances."  The  ordinance  under  which  the 
defendant  was  prosecuted  was  not  in  the  revision,  and  was, 
as  contended,  one  of  the  ordinances  referred  to  in  this  provision 
for  repeal 

A  motion  was  now  made  by  the  defendant  to  set  aside  the 
verdicts  against  him,  upon  the  ground  that  the  ordinance  under 
which  be  had  been  convicted  had  been  repealed. 

Clarke,  for  the  prosecutor. 

Thurston,  for  the  defendant 

Bosworth,  J.  This  is  a  motion  to  set  aside  a  verdict  of  the 
jury,  on  the  ground,  that  the  ordinance  of  the  town  council  of 
North  Providence,  under  which  the  complaint  was  made,  has 
been  repealed 

The  ordinance  was  passed  by  the  town  council  of  North 
Providence  on  the  4th  day  of  March,  a.  d.  1850,  and  is  entitled, 
u  An  ordinance  for  the  government  and  regulation  of  the  police 
of  the  town  of  North  Providence,"  and  provides,  that  "  every 
person  who  shall  be  convicted  of  riotous  or  disorderly  conduct 
in  the  streets  or  highways  or  other  public  places  in  said  town, 
by  obstructing  in  a  disorderly  manner  any  street  or  sidewalk,  or 
by  loud  shouting,  or  obscene  language,  to  the  annoyance  of  any 
of  the  peaceable  inhabitants  of  said  town  or  passengers  in  any 
street  or  highway  of  the  same,  shall,  upon  conviction  thereof, 
pay  a  fine  of  not  less  than  one,  nor  more  than  twenty  dollars, 
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and  in  default  of  paying  the  fine,  shall  be  committed  to  the 
bridewell  or  the  county  jail." 

The  complaint  in  this  case  is  made  under,  and  comes 
within  the  provisions  of  this  ordinance.  Subsequently  to  the 
passage  of  this  ordinance,  it  seems  that  the  town  council  passed 
a  new  by-law,  establishing  the  ordinances  of  the  town  of  North 
Providence,  and  prescribing  the  time  when  they  should  go  into 
effect.  By  the  provisions  of  this  new  by-law,  certain  enume- 
rated ordinances  are  declared  to  be  the  ordinances  of  the 
town ;  all  such  of  them  as  are  new  ordinances,  and  such  of 
them  as  are  amendments  or  alterations  of  previous  ordinances  to 
go  into  operation  on  the  15th  day  of  December,  1858.  The  ordi- 
nance under  which  this  complaint  is  made  is  not  among  those 
enumerated.  Among  the  ordinances  established  by  the  by-law 
establishing  ordinances,  is  an  ordinance  prescribing  the  mode 
of  prosecuting  for  violations  of  the  ordinances  of  the  town,  in 
which  it  is  provided,  that  all  complaints  under  these  ordinances 
shall  be  made  within  ten  days  after  the  commission  of  the 
offence ;  and  another,  by  which  all  ordinances  which  are  repug- 
nant to  the  provisions  of  the  aforenamed  ordinances  are  de- 
clared to  be  repealed  from  and  after  the  15th  day  of  December, 
1850.  The  provision  limiting  the  time  within  which  prosecu- 
tions are  to  be  commenced,  is,  by  express  language,  applied  to 
the  "aforegoing  ordinances ; "  i.  e.  those  established  by  the 
by-law  establishing  certain  ordinances  enumerated  by  their 
titles,  among  which  the  ordinance  under  which  this  complaint  is 
made  is  not  found.  The  repealing  act  is  of  all  ordinances 
which  are  repugnant  to  the  provisions  of  the  aforenamed  ordi- 
nances. The  ordinance  under  which  this  complaint  is  made  is 
not  repugnant,  and  therefore  is  not  repealed  by  that  act. 

There  is  one  other  ground  on  which  it  is  contended  that  the 
ordinance,  under  which  this  complaint  is  made,  is  inoperative ; 
and  that  is,  that  in  the  fourth  section  of  the  act  of  the  General 
Assembly,  entitled,  "  An  act  authorizing  the  town  of  North 
Providence  to  establish  bridewells  and  for  other  purposes,"  it  is 
enacted,  that  "  Any  person  who  shall  be  found  intoxicated,  or 
quarrelling  or  revelling,  or  wantonly  making  a  false  alarm  or 
cry  of  fire,  or  otherwise  behaving  in  a  disorderly  or  indecent 
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manner,  to  the  disturbance  of  the  orderly  people  of  said  town,  in 
any  public  street,  lane,  public  building,  or  other  public  place, 
wharf,  or  common,  in  said  town,  or  shall  aid,  incite  or  encour- 
age the  same  to  be  done,  shall,  on  conviction  thereof,  be  sen- 
tenced to  pay  a  fine  not  exceeding  five  dollars,  or  be  im- 
prisoned not  exceeding  ten  days,  &c"  This  act  was  passed 
in  the  year  1852,  subsequently  to  the  passage  of  the  town  ordi- 
nance under  which  the  complaint  was  made.  If  it  embraces 
the  same  subject-matter  with  the  ordinance,  it  is  contended, 
that  the  ordinance  is  superseded  and  rendered  inoperative.  It 
would  biocompatible  that  a  town  ordinance,  with  one  penalty 
against  an  offence,  should  coexist  with  a  public  law,  having  a 
different  penalty  against  the  same  offence;  and  the  Revised 
Statutes,  ch.  34,  p.  102,  provides,  in  sec.  18,  that  no  ordinance 
or  regulation  whatever  made  by  a  town  council,  shall  impose, 
or  at  any  time  be  construed  to  continue  to  impose,  any  penalty 
for  the  commission  or  omission  of  any  act  punishable  as  a 
crime,  misdemeanor,  or  offence,  by  the  statute  law  of  the  state. 

Upon  a  comparison  of  the  ordinance  under  which  this  com- 
plaint is  made,  with  the  statute  by  which  it  is  contended  that 
it  is  superseded,  we  find  a  total  difference  of  phraseology.  The 
ordinance  is  against  riotous  or  disorderly  conduct  in  the  streets, 
committed  by  obstructing  any  street  or  sidewalk,  or  by  loud 
shouting  or  obscene  language,  to  the  annoyance  of  any  of  the 
peaceable  inhabitants  or  passengers  in  said  highways  or  streets ; 
the  statute  is  against  drunkenness,  revelling,  quarrelling,  or  rais- 
ing the  false  alarm  of  fire,  or  otherwise  behaving  in  an  indecent  or 
disorderly  manner  to  the  disturbance  of  the  orderly  people  of  said 
town.  One  is  against  annoyance  to  any  inhabitant  or  passen- 
ger; the  other  is  against  the  disturbance  of  the  orderly  people 
of  said  town.  One  aims  to  protect  inhabitants  or  passengers 
against  private  annoyance;  the  other  to  secure  the  orderly 
people  against  public  disturbance.  So  we  think  they  well  may 
stand  together,  one  imposing  a  penalty  for  one  offence,  the 
other  for  another. 

The  motion  to  set  aside  the  verdicts  upon  these  complaints 
must,  therefore,  be  overruled,  and  the  defendant  called  for 
sentence. 
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Benjamin  B.  Thurston  v.  Horace  Thurston  &  others. 

A  devise  of  a  farm  to  B.  B.  T.  "  in  special  trust  and  confidence  for  my  son  H.  T.,  and 
after  him,  in  fee  to  his  heirs ; "  with  an  order  to  the  trustee  to  pay  to  H.  T.  the  annual 
rent  of  the  farm,  "  and  in  the  event  of  his  decease  without  issue/*  the  farm  to  4t  revert 
equally  to  all  the  other  surviving  children  of  the  testatrix,"  gives  to  H.  T.  an  eqtriiabie 
estate,  for  life,  and  to  his  heirs  of  the  body  a  legal  remainder  in  fee;  the  rale  in  Shelley's 
case  not  applying  on  account  of  the  different  qualities  of  the  two  estates. 

In  such  case  the  necessary  repairs  of  the  buildings  upon  the  farm  are  a  charge  upon  the 
estate  of  H.  T,  the  life-tenant,  during  its  continuance;  and  the  trustee  is  justified  in 
applying,  irom  time  to  time,  such  portion  of  the  rent  as  may  be  necessary  io  make  such 
repairs.  The  trustee  has,  however,  no  power  to  sell  the  interest  of  the  life-tenant  in 
any  portion  of  the  farm,  to  make  such  repairs,  nor  will  a  court  of  equity  authorize  him 
to  do  so;  the  life-tenant  being  tui  juris,  and  there  being  no  restraint  upon  his  alienation 
of  his  estate. 

A  court  of  equity  has  no  jurisdiction,  in  such  case,  upon  the  application  of  the  trustee  of 
H.  T.  to  authorize  him  to  sell  for  such  repairs  the  interest  of  the  minor  children  of 
H.  T.  in  any  portion  of  the  farm ;  the  trust  not  extending  to  their  estate,  and  the  mod- 
ern doctrine  being,  even  in  case  of  a  trust  for  an  infant,  that  where  no  duty  or  charge 
is  incumbent  upon  the  inheritance  of  an  infant,  the  court  has  no  power  to  authorize  it 
to  be  sold  by  the  trustee  merely  upon  the  ground  of  some  benefit  which  may  accrue  to 
the  infant  therefrom. 

In  Rhode  Island,  by  Rev.  Stats,  cb.  161,  sect.  10,  the  power  to  authorize  the  sale  of  the 
real  estate  of  infants,  for  any  proper  purpose,  is  conferred  upon  the  courts  of  probate; 
and  in  cases  within  the  spirit,  though  not  within  the  letter  of  the  statute,  and  in  similar 
cases,  the  General  Assembly  is  constitutionally  competent  to  give  to  guardians  and 
trustees  special  authority  to  sell  the  real  estate  of  their  wards  and  cestuis  for  proper 
purposes;  this  being  the  exercise  of  a  legislative  and  not  of  a  judicial  power. 

This  was  an  amicable  bill  filed  by  a  trustee  under  the  will  of 
Sarah  Thurston,  late  of  Hopkinton,  deceased,  for  leave  to  sell  a 
portion  of  the  trust  estate  for,-  or  to  apply  the  rents  and  profits 
thereof  to,  the  repair  of  the  buildings  thereon,  and  for  instruc- 
tions. 

From  the  bill  and  answers,  upon  which  the  case  was  sub- 
mitted, it  appeared  that  the  testatrix,  amongst  other  things,  by 
her  last  will  and  testament,  devised  the  Babcock  farm,  so  called, 
in  Hopkinton,  containing  about  two  hundred  and  ninety  acres, 
and  of  the  value  of  about  three  thousand  dollars,  and  having 
upon  it  a  dwelling-house  and  other  buildings,  to  the  complain- 
ant, in  trust,  in  the  following  words :  — 

"  Item.  I  give,  devise,  and  bequeath  to  my  son  Benjamin  B. 
Thurston,  in  special  trust  and  confidence  for  my  son  Horace 
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Thurston,  the  Babcock  farm,  so  called,  which  I  inherited  from 
my  father,  and  after  him,  in  fee  to  his  heirs ;  the  annual  rent  of 
which  I  do  hereby  order  and  direct  my  said  trustee  to  pay  to 
my  son  Horace  Thurston,  and -in  the  event  of  his  decease  with- 
out issue,  it  is  my  will  that  said  farm  shall  revert  equally  to  all 
my  other  surviving  children." 

The  buildings  on  said  farm  were  greatly  out  of  repair  and 
were  falling  rapidly  into  decay ;  and  the  cestui  que  trust,  Hor- 
ace Thurston,  having  no  means  with  which  to  repair  them  in- 
dependent of  the  trust  estate,  and  requiring  the  rents  and  profits 
of  it  for  his  support,  this  bill  was  filed  by  the  trustee  against 
Horace  Thurston  and  his  minor  children,  for  leave  to  sell  a 
portion  of  it  to  make  the  necessary  repairs,  and  for  directions 
as  to  his  power  and  duty  in  the  premises. 

Thurston,  for  the  parties. 

The  question  presented  by  the  bill  and  answers  is  this  :  — 

Will  a  court  of  equity  aid  a  trustee  in  disposing  of  a  portion 
of  the  trust  property  for  the  purpose  of  making  the  residue  of 
the  estate  of  some  productive  value  to  those  who  are  interested 
in  the  remainder,  when  it  satisfactorily  appears  to  the  court 
that  unless  this  relief  is  afforded  the  estate  of-  the  minor  chil- 
dren must  be  greatly  impoverished  ? 

Previous  to  the  decision  by  this  court  of  the  case  of  Taylor 
v.  Place,  (4  R.  I.  Rep.  324,)  the  General  Assembly,  acting  as  a 
court  of  chancery,  entertained  petitions  of  this  character  on  the 
part  of  trustees.  An  application  in  behalf  of  Asa  Potter,  under 
this  same  will,  was  granted  by  the  legislature  at  the  May  ses- 
sion, a.d.  1851,  (Schedule  of  1851,  page  44,)  and  instances  of 
relief  in  similar  cases  have  been  in  our  history  so  numerous,  and 
the  practice  is  so  familiar  to  the  court,  that  a  more  particular 
citation  of  instances  is  unnecessary.  In  fact,  this  very  complain- 
ant petitioned  at  the  last  session  of  the  assembly  for  the  .very 
relief  which  he  now  seeks,  but  was  refused,  not  on  account  of 
any  doubt  in  the  mind  of  the  assembly  as  to  the  propriety  of 
granting  the  petition,  but  in  consequence  of  a  dislike  to  in- 
terfere in  view  of  the  decision  in  Taylor  v.  Place,  above  refer- 
red td. 

The  propriety  of  the  application,  as  the  only  means  of  secur- 
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ing  to  the  minor  children  interested  in  the  premises  the  foil 
value  of  their  estate,  need  not  be  argued.  The  legislature,  as 
has  been  already  stated,  admitted  the  propriety  of  some  relief, 
and  the  town  council  o,f  the  town  of  Hopkinton  indorsed  on  the 
petition  their  full  recommendation.  The  bill  and  answers  also 
set  forth  all  the  necessary  facts  which  the  court  would  desire  to 
know  in  deciding  upon  the  merits  of  the  case. 

Has  this  court  the  power  to  afford  assistance  to  the  trus- 
tee? 

On  this  point  it  is  submitted,  that  the  exorcise  by  the  legis- 
lature of  the  power  to  change  investments  of  trust  property, 
from  the  earliest  period  of  our  history  down  to  the  time  of  the 
decision  above  referred  to,  is  in  itself  the  best  evidence  that 
such  a  power  can  be  in  this  state  properly  exercised  by  the  ap- 
propriate tribunal. 

Now,  certainly,  although  it  is  undeniably  true  that  such  a 
power,  and  in  fact  no  other  judicial  authority  could  with  pro- 
priety be  exercised  by  the  legislature  after  the  adoption  of  the 
constitution,  yet  if  was  intended  that  the  power  which  formerly 
belonged  to  the  legislature  should  be  transferred  to  the  judicial 
department  of  the  government  In  determining  therefore  any 
question  as  to  chancery  jurisdiction  in  this  state,  it  is  proper  to 
inquire  into  the  practice  of  the  assembly  on  similar  questions 
before  the  adoption  of  the  constitution  ;  and  if  that  body 
afforded  relief  then  the  judiciary,  as  a  necessary  inference,  has 
the  same  power  now.  To  deny  this  doctrine,  would  be  to  as- 
sert that  the  charter  government  was  better  suited  to  the  wants 
of  the  citizen  than  the  present  constitution. 

Mr.  Justice  Story  (Eq.  Juris.  §  978)  says,  where  the  cestui 
que  trust  is  of  age,  or  sui  juris,  the  trustee  has  no  right,  unless 
express  power  is  given,  to  change  the  nature  of  the  estate,  as  by 
converting  land  into  money  or  money  into  land,  so  as  to  bind 
the  cestui  que  trust.  But  where  the  cestui  que  trust  is  not  of 
age,  or  sui  juris,  it  is  frequently  necessary  to  his  interests  that 
the  trustee  should  possess  the  power,  and  in  case  his  interests 
require  the  conversion,  the  acts  of  the  trustee,  bond  fide  done  for 
such  purpose,  seem  to  be  justifiable. 

2  Fonbl  Eq.  B.  2,  ch.  7,  §  1,  note  a,  says,  in  addition  to  the 
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doctrine  stated  by  Mr.  Justice  Story,  tt  the  true  criterion  is, 
whether  the  interests  of  the  cestui  que  trust  required  the  con- 
version ; "  and  vide  the  cases  there  cited. 

Now  the  present  application  comes  within  the  above  rule : 
the  cestuis  que  trust  are  minor  children,  unable  either  in  law  or 
from  understanding  to  act  for  themselves,  and  unless  their  best 
interests  can  be  aided  by  a  sale  of  a  portion  of  the  estate  for 
the  benefit  of  the  residue,  the  object  of  the  testator  will  be 
defeated. 

The  complainant  asks  that  he  may  be  authorized  to  make 
sale  of  so  much  of  the  estate  as  will  amount  to  the  sum  of  seven 
hundred  dollars,  the  proceeds  to  be  expended  in  restoring  the 
buildings  on  the  residue,  he  to  give  bond  to  this  court  for  the 
faithful  application  of  the  proceeds  of  sale,  and  the  sale,  as  well 
as  the  application  of  the  money  (if  the  court  see  fit),  to  be  under 
the  direction,  and  with  the  advice,  of  the  town  council  of  the 
town  of  Hopkinton.  If  the  court  dislike  to  order  a  sale  of  any 
part  of  the  farm,  then  the  complainant  would  suggest  that  he 
have  authority  to  give  a  mortgage  security  upon  the  farm  to 
any  person  who  will  advance  the  money  for  the  purposes 
required*  In  the  matter  of  Kane,  2  Barb.  Ch.  R.  375 ;  Rice  v. 
Totmele  Sf  others,  4  Sandf.  Ch.  R.  568;  In  re  Burke,  lb.  617 ; 
Hayward  v.  Cuthbert,  4  Dessau.  440 ;  In  re  Bostwick,  4  Johns. 
Ch.  R  100 ;  Tery  v.  Norcom,  2  Iredell,  Eq.  354 ;  Withers  v. 
Mchman,  6  B.  Monr.  292 ;  Newport  v.  Cook,  2  Ashmead,  332 ; 
McDowell  v.  Caldwell,  2  McCord,  43 ;  Williamson  v.  Berry, 
8  Howard,  495, 531,  Nelson,  J. ;  Buckworth  v.  Buckworth,  1  Cox, 
80 ;  Franklin  v.  Green,  2  Vera.  137 ;  Harvey  v.  Harvey,  2  P. 
Wms.  21 ;  Fairman  v.  Greeny  5  Ves.  44 ;  GreenweU  v.  Greer* 
well,  10  lb.  194, 195 ;  Fendall  v.  Nash,  lb.  197,  n.  a. ;  Ex  parte 
Kebble,  11  lb.  604;  Marshall  v.  Holloway,  2  Swanst  436; 
Turner  v.  Turner,  4  Sim.  430. 

Ames,  C.  J.  The  bill  assumes,  and  we  think  correctly,  that 
under  the  will  of  his  mother,  Horace  Thurston  is  tenant  for 
life  of  the  Babcock  farm  in  Hopkinton,  and  that  his  children 
or  issue  are  entitled  therein  to  a  remainder  in  fee.  His  estate 
is  an  equitable  one ;  the  order  to  pay  over  the  rents  to  him 
requiring  to  its  performance  the  legal  estate  to  be  in  the  trua- 
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tee ;  but  as  the  order  does  not  apply  to  the  heirs  or  issue  of 
Horace,  there  is  nothing  to  prevent  the  subsequent  limitation 
from  being  executed  in  them.  Shapland  v.  Smithy  1  Brown, 
Ch.  C.  74;  Doe  d.  Leicester  v.  Briggs,  2  Taunt  109;  Brown 
v.  Ramsden,  3  Moo.  612 ;  Tenny  d.  Gibbs  v.  Moody,  3  Bingh. 
3;  Doe  d.  Greatrex  v.  Horn/ray,  6  Ad.  &  Ell.  206.  The 
estate  of  Horace  being  equitable,  and  of  his  heirs,  who  are  to 
take  the  fee  after  him,  being  legal,  the  rule  in  Shelley's  case 
does  not  apply ;  and  the  latter  take  contingently  as  purchas* 
ers.  Fearne  on  Contingent  Rem.  ch.  1 ,  sect  5,  art  9,  p.  52. 
The  limitation  over  upon  the  death  of  Horace  without  issue, 
indicates  that  by  the  term  "  heirs,"  the  testatrix  intended  "  heirs 
of  the  body  "  of  Horace. 

Horace  Thurston  being  then  tenant  for  life  of  the  farm  in 
question,  the  expense  of  keeping  the  buildings  thereon  in  ten- 
antable  repair,  must,  as  between  him  and  those  entitled  in 
remainder,  be  a  charge  upon  his  estate.  Bostock  v.  Blakeney, 
2.  Bro  Ch.  C.  653 ;  Hxbbert  v.  Cooke,  1  S.  &  Stu.  552 ;  Nairn 
v.  Majoribanks,  3  Rubs.  582;  Caldicott  v.  Brown,  S  Hare, 
144.  If  we  construe  the  trust  to  authorize  the  complainant  to 
manage  and  let  the  property,  and  to  pay  over  the  annual  rents 
as  they  accrue  to  the  life  tenant,  the  complainant  would  be 
justified  in  applying  from  time  to  time  so  much  of  them  to 
such  repairs  as  would  be  necessary  to  the  performance  of  this 
duty  by  the  life  tenant  No  power  of  sale  having  been  con- 
ferred upon  the  complainant  as  trustee,  he  cannot  sell  the 
estate  of  his  cestui,  even  to  make  the  most  necessary  repairs ; 
and,  as  the  cestui  is  sui  juris,  and  there  is  no  restraint  against 
his  alienating  his  estate,  a  court  of  equity  would  not,  if  for  no 
other  reason,  authorize  the  trustee  to  do  what  his  cestui  himself 
could  do,  if  his  estate  were  not  worth  retaining,  or  he  was  not 
in  a  situation  to  bear  the  burdens  which  it  imposed. 

It  may  possibly  be,  that  although  it  is  no  part  of  the 
duty  of  the  infant  defendants,  as  contingently  entitled  to  a 
remainder  in  fee  in  this  farm,  to  pay  for  necessary  repairs  upon 
the  buildings  on  it  during  the  pendency  of  the  life-estate,  yet 
that  rather  than  the  buildings  should  fall  into  decay,  it  would 
be  a  benefit  to  them,  that  a  portion  of  the  farm  should  be  sold 
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to  enable  the  making  of  such  repairs.  What  jurisdiction,  how- 
ever, has  this  court  to  authorize  the  trustee  of  their  father's 
life  estate  to  sell  their  interest,  to  which  his  trust  does  not 
extend,  for  such  a  purpose  ?  What  right  has  the  court,  calcu- 
lating remote  and  contingent  advantages  to  them,  to  convert 
their  property,  in  order  to  apply  its  proceeds  to  repairs  which 
are  incumbent  upon  the  estate  of  another,  although  that  other 
may  be  their  father  ? 

Even  where  the  trustee  of  the  real  estate  of  an  infant,  not 
empowered  to  sell,  applies  to  the  court  for  leave  to  sell  it,  upon 
the  ground  of  its  being  for  the  infant's  benefit  that  it  should 
be  converted  for  better  investment,  although  there  is  some  con- 
trariety of  decision,  the  best  approved  doctrine  would  seem  to 
be,  th&t  the  court  has  no  jurisdiction  to  authorize  such  a  con- 
version. In  Taylor  v.  Philips,  2  Ves.  Senior,  23,  Lord  Hard- 
wicke*  is  reported  to  have  said,  that  "there  is  no  instance  of 
this  court's  binding  the  inheritance  of  an  infant  by  any  dis- 
cretionary act  of  the  court.  As  to  personal  things,  it  has  been 
done ;  but  never  as  to  the  inheritance ;  for  that  would  be 
taking  on  the  court  a  legislative  authority,  doing  that  which  is 
properly  the  subject  of  a  private  bill."  Indeed,  whatever  doubts 
may  have  been  entertained  on  the  subject  formerly,  the  modern 
doctrine  clearly  is,  that  where  a  trust  exists,  the  degree  of 
authority,  as  well  as  the  manner  of  its  exercise,  depends  on  the 
terms  of  the  instrument  creating  it.  In  other  cases  the  court  is 
thrown  on  its  inherent  jurisdiction,  and  has  authority  to  man- 
age the  estate  during  minority,  and  to  apply  its  proceeds  to  the 
infant's  benefit;  but  there  is  no  inherent  power  to  dispose  of  or 
alter  the  estate  itself/ except  in  cases  of  election  and  partition, 
where  the  disposition  is  demandable  as  of  right  by  other  par- 
ties, and  of  the  devolution  on  an  infant  of  a  mortgaged  estate, 
where  a  sale  is  the  only  protection  against  foreclosure.  Simson 
v.  Jones,  2  Russ.  &  Myln.  365 ;  Calvert  v.  Godfrey,  6  Beav.  97 ; 
Peto  v.  Gardner,  2  Y.&  Col.  312 ;  Garmstone  v.  Gaunt,  1  Coly. 
577;  Adams's  Equity,  284,  285;  Williamson  etal.  v.  Berry,  8 
Howard,  537,  554,  555,  586 ;  see,  however,  lnwood  v.  Twyne, 
Ambl.  417;  Terry  v.  Terry,  Prec.  Ch.  273;  Matter  of  Salis- 
bury, 3  Johns.  Ch.  R.  347 ;    Huger  v.  Huger,  3  Dessaus.  18 ; 
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Stapleton  v.  Lavgsiaff,  lb.  22,  denied  in  Rogers  v.  Dill,  6  HOI, 
615 ;  and  see  Williams's  case,  3  Bland,  186. 

In  this  state  the  power  to  authorize  the  mortgage  or  sale  by 
guardians  of  the  real  estate  of  infants,  "  to  pay  their  debts,  the 
expenses  of  supporting  them  or  their  families,  or  for  any  other 
proper  purpose  whatever,  including  the  making  of  a  better  or 
more  advantageous  investment,  and  the  settlement  of  their 
estates  with  incidental  charges,"  is,  by  statute,  confided  to  the 
courts  of  probate ;  Rev.  Stats,  ch.  151,  sect  10 ;  and  similar 
statutes  are  to  be  found  in  most  of  the  states  of  the  Union. 
Hill  on  Trustees,  396,  n.  1.  If  the  purpose  for  which  the  said 
of  their  property  is  asked  be  a  proper  one,  the  language  of  this 
statute  is  certainly  broad  enough  to  include  the  case  of  the 
infant  defendants  presented  by  this  bill;  a  guardian  being  first 
appointed  and  qualified  to  apply  for  them  to  a  court  of  probate. 
Rev.  Stats,  ch.  138,  sect  6.  If  a  case  should  arise  within  the 
spirit,  though  not  within  the  letter  of  such,  or  a  similar,  statute, 
a  special  authority  to  a  trustee  to  convert  the  real  estate  of  his 
infant,  lunatic  or  otherwise  incapable  cestui,  would  seem  to 
partake,  as  intimated  by  this  court  in  Taylor  v.  Place,  4R.L  Rep. 
332-334,  more  of  a  legislative  than  of  a  judicial  character,  and 
would  be,  having  been  long  exercised  and  not  prohibited^by  the 
constitution,  within  the  constitutional  competence  of  the  Gen- 
eral Assembly.  Watkins  v.  Holman  et  al.  16  Pet  25 ;  Davis  ▼. 
Johannot,  7  Met.  388 ;  Snowhill  v.  Snowhill,  2  Green's  Ch.  R. 
20 ;  Norris  v.  Clymer,  2  Barr,  277 ;  Spotswood  v.  Pendleton, 
4  Call,  514 ;  Dorley  v.  Gilbert,  11  Gill.  &  Johns.  87. 

"With  these  instructions,  our  office  is  performed  by  dismiss* 
ing  this  bill ;  but  as  the  bill  has  been  filed  to  carry  out  the 
views  of  both  the  adult  parties,  with  the  understanding  that  no 
expense  with  regard  to  it  is  in  any  form  to  be  visited  upon  the 
estates  of  the  infants,  it  must  be  dismissed  without  costs. 
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Whatcheeb  Bank  v.  Edward  J.  Gushing* 

An  agreement  by  the  holders  of  a  promissory  note  to  release  the  indorser  of  it,  upon  con- 
dition of  something  to  be  done  by  the  maker,  cannot  avail  the  indorser  in  defence  to  an 
action  against  him  on  the  note,  as  a  release  by  way  of  equitable  estoppel,  unless  the 
condition,  in  the  fair  sense  of  the  agreement,  has  been  fully  performed  by  the  maker, 
although  the  non-performance  of  the  condition  is  in  no  way  chargeable  upon  the  indorser. 

Where  a  bank  holding  an  indorsed  note,  agreed  with  the  maker  and  the  indorser,  that  If 
the  former,  who  had  stopped  payment,  would  prefer  its  claims  against  him,  including 
the  note,  in  the  first  class  of  his,  assignment,  with  other  banks,  it  would  release  the  in- 
dorser, and  the  maker  put  the  claims  of  the  bank  nominally  in  the  first  class  of  his 
assignment  with  other  banks,  but  really  postponed  them  in  payment  to  debts  exceed- 
ing in  amount  $80,000;  Meld,  in  an  action  by  the  bank  against  the  indorser,  that  the 
bank  was  not  equitably  estopped  by  the  agreement  from  pursuing  the  indorser,  inas- 
much as  the  condition  of  the  agreement  had  not  been  fairly  performed  by  the  maker, 
although  without  fault  on  the  part  of  the  indorser. 
• 

Assumpsit  to  recover  the  amount  of  a  promissory  note  for 
$2,000,  made  by  Zacbariah  Allen,  and  dated  on  the  7th  day  of 
August,  1858,  payable  to  the  order  of  the  defendant,  sixty  days 
after  date,  and  indorsed  by  the  defendant  for  the  accommoda- 
tion of  the  maker. 

The  case  was  submitted  to  the  court,  under  the  general  issue, 
in  law  and  fact;  and  at  the  trial  it  appeared,  that  in  Septem- 
ber, 1858,  the  plaintiffs  held,  for  value,  three  notes,  including 
the  note  in  suit,  for  $2,000  each,  made  by  Zachariah  Allen ; 
one  indorsed  by  the  defendant,  and  the  other  two  indorsed  by 
Philip  Allen  &  Sons,  —  a  firm  which  had  failed  about  a  year 
before ;  that  the  maker,  Zacbariah  Allen,  having  stopped  pay- 
ment, and  being  about  to  make  a  voluntary  assignment,  in 
trust,  for  the  benefit  of  bis  creditors,  came  with  the  defendant 
to  the  president  of  the  plaintiff  bank,  and  proposed  to  him,  that 
if  the  bank  would  release  the  defendant,  as  indorser  of  the  note 
now  in  suit,  they  should  be  preferred,  in  the  first  class  of  his 
assignment,  for  their  whole  debt  of  $6,000,  with  the  other 
banks ;  telling  him,  that  if  the  bank  did  not  accept  the  propo- 
sition, he  should  prefer  the  defendant  for  the  amount  of  his 
indorsement,  and  put  the  other  two  notes  in  a  class  in  the 
assignment  which  would  probably  draw  no  dividend  ;  that  the 
president  of  the  plaintiff  bank  told  Mr*  Allen,  that  he  had  no 
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authority  to  accept  his  proposition  without  authority  from  the 
directors,  and  asked  him  what  he  meant  by  the  first  class  in  his 
assignment  ?  to  which  the  reply  was,  that  it  was  the  first  thing 
preferred  in  the  assignment ;  whereupon  the  president  told  him 
that  he  would  consult  the  directors  and  give  an  answer  the 
same  day,  which  he  did,  informing  him  that  he  had  consulted 
the  directors,  and  assuring  him,  that  if  he  would  carry  out  what 
he  proposed,  the  bank  would  discharge  the  defendant  as  in- 
dorser,  and  shortly  after,  meeting  the  defendant,  gave  him  the 
same  conditional  assurance ;  that  the  «next  dtfy  the  defendant 
called  at  the  plaintiff's  banking  room,  and  requested  their 
cashier  to  release  his  name  .from  the  paper,  rind  insisted  that 
he  should  do  so,  but  was  told  by  the  cashier  "  that  he  had  no 
authority  to  give  him  the  release,  and  could  not  do  it;"  that 
the  next  day  the  president  of  the  bank;  meeting  the  defendant, 
asked  him  "why  he  had  called  at  the  bank  and  asked  the 
cashier  to  release  his  name  from  the  paper  ? "  and  then  told 
him,  "  that  his  name  would  not  be  released  from  the  paper,  until 
the  assignment  was  on  record,  and  Mr.  Allen  has  carried  out 
what  he  had  agreed  to  do."  After  this,  and  on  the  30th  day  of 
September,  1858,  Zachariah  Allen  executed  his  assignment; 
the  first  direction  in  which,  relating  to  the  appropriation  by  the 
assignees  of  the  proceeds  of  the  assigned  property,  was  as  fol- 
lows :  — 

"  After  paying  themselves  a  reasonable  compensation  for 
their  services,  as  well  as  all  counsel  fees  and  attorneys'  fees  due 
from  me,  the  expenses  of  this  deed  of  trust,  and  all  charges 
attending  the  management  and  preservation  of  the  property, 
and  the  execution  and  carrying  into  effect  the  trust  hereby 
created,  —  to  pay  firstly,  out  of  funds  on  hand  and  out  of  the 
first  proceeds  of  the  stock  in  said  mills  and  other  property 
hereby  assigned,  according  to  the  terms  of  purchase  of  said 
stock  of  cotton  as  nearly  as  may  be  thereto,  the  balances  due 
on  book  account  to  Messrs.  King  &  Glezen  and  Resolved 
Waterman  for  cotton  bought  of  them  respectively,  since  July 
14th,  1858,  (which  are  not  yet  payable,)  and  the  balances  due  as 
wages  for  work,  labor,  or  personal  services  rendered  and  actually 
done  by  persons  in  my  immediate  employ  as  superintendents, 
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clerks,  laborers,  teamsters  or  otherwise,  at  or  about  the  business 
of  said  cotton  mills,  or  in  the  counting-room,  said  personal  ser* 
vices  and  labor  having  been  mostly  paid  for  in  full  to  the  15tb 
of  August,  1858 ;  —  then  a  balance  of  account  due  Messrs.  Wil- 
liam A.  Robinson  &  Co.  for  oil  and  starch  delivered  me  since 
the  11th  day  of  September,  1857,  not  fully  paid  for ;  and  the 
balance  due  the  Providence  Dyeing,  Bleaching  and  Calendering 
Company  for  bleaching  goods  delivered  me  since  said  11  tb  day 
of  "September,  1857. 

"  And  whereas,  with  the  purpose  and  expectation  of  continu- 
ing my  business  under  an  extension,  I  have  been  induced  to 
renew  old  obligations  by  new  notes  on  time  to  a  large  amount, 
given  not  only  for  my  own  paper,  but  also  for  my  liabilities  as 
indorser  and  otherwise  on*  the  protested  paper  remaining  unpaid 
of  other  parties,  which  said  paper  is  still  outstanding  as  collat- 
eral to  my  said  new  notes ;  and  whereas,  it  is  my  general  pur- 
pose and  intention  in  this  assignment  to  prefer  debts  originally 
and  exclusively  my  own  to  those  wtiich  other  parties  as  princi- 
pals were  originally  obligated  to  pay,  it  is  hereby  further  pro- 
vided, that  after  paying  in  full  the  debts  and  claims  against  me 
above  recapitulated  and  first  described  and  specified  as  debts  to 
be  paid  in  full  as  aforesaid,  the  residue  of  the  proceeds  of  all 
such  sales  and  collections  shall  be  applied  to  the  payment  of 
the  following  described  classes  of  debts  or  claims  against  me,  in 
the  order  aod  manner,  and  on  the  conditions  hereinafter  speci- 
fied, viz." 

The  assignment  then  went  on  to  divide  the  debts  of  the  as- 
signor, by  description  of  their  character  or  origin  into  three 
classes,  preferring  them  in  that  order,— the  holders  of  the  two 
first  of  which,  as  the  condition  upon  which  they  were  to  take 
any  benefit  under  the  assignment,  were  to  release  the.  assignor 
on  or  before  the  31st  day  of  December,  1858 ;  the  third  and 
last  class,  as  named  in  the  assignment,  consisting  of  all  the 
debts  of  the  assignor  not  included  in  the  two  first  classes,  or  of 
which,  if  so  included,  no  release  should  by  that  time  be  ex- 
ecuted 

The  notes  held  by  the  plaintiffs,  including  the  note  in  suit, 
were  all  included,  with  those  held  by  pther  banks,  in  the  first 
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class,  nominally  preferred  in  the  assignment,  but  were,  in  fact, 
postponed  in  payment  to  debts  of  the  assignor  amounting  to 
$31,415.16,  which  were,  under  the  clause  of  the  assignment, 
above  extracted,  to  be  paid  in  full,  before  the  nominal  classifi- 
cation, in  the  order  of  preference  of  the  debts  embraced  by 
the  assignment,  commenced. 

The  plaintiffs  had  declined  to  come  in  under  the  assignment, 
or  to  execute  a  release  of  their  claims.  The  assigned  property, 
it  was  proved,  in  addition  to  paying  the  claims  preferred  in 
full,  would  pay  about  thirty  per  cent,  upon  claims,  nominally 
in  the  first  class  of  the » assignment,  of  which  the  holders  had 
executed  a  release. 

KnowteS)  for  the  plaintiffs. 

Hart,  for  the  defendant 

Bosworth,  J.  The  defence  in  this  case  is,  that  there  was 
an  agreement  on  the  part  of  the  plaintiff  to  release  the  defend- 
ant. The  proof  shows  that  Zachariah  Allen  was  the  maker  of 
three  notes,  payable  to  the  Whatcheer  Bank,  each  for  the  sum 
of  $2,000,  on  one  of  which  the  defendant  in  this  suit  was 
indorser.  A  short  time  before  the  failure  in  business  of  said 
Allen,  he,  desiring  to  have  his  indorser  secured,  went  to  the 
bank  in  company  with  the  defendant  and  made  a  proposition, 
that  if  the  bank  would  discharge  the  defendant  from  payment 
of  the  note,  the  three  notes  held  by  the  bank  should  be  put  in 
the  first  class  of  preferred  creditors  in  the  assignment  which  the 
said  Allen  was  about  to  make.  At  the  same  time  it  was 
stated,  that  unless  the  proposition  was  acceded  to,  the  said 
Allen  would  feel  bound  to  secure  the  defendant ;  and  in  that 
case  would  put  the  said  notes  in  another  class  in  his  assign- 
ment. The  bank  acceded  to  the  proposition.  No  release  was 
however  executed  to  the  defendant;  and  Allen  made  his  as* 
signment,  placing  the  notes  of  the  bank  in  a  class  of  preferred 
creditors  denominated  the  first  class ;  though  the  claims  of  this 
class  were  in  fact  postponed  to  a  class  of  creditors  whose 
claims  were  to  be  first  paid  in  full,  and  amounted  in  the  aggre- 
gate to  about  $31,000. 

We  do  not  see  how  this  defence  can  avail  to  discharge  the 
defendant.    His  liability  as  indorser  of  the  note  was  fixed; 
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and  no  release  was  in  fact  executed.  If  the  plaintiffs  made  an 
agreement  with  Mr.  Allen  of  the  nature  set  up,  it  could  avail 
the  defendant  in  this  suit  only  on  the  ground  of  an  estoppel, 
since  his  liability  as  indorser  had  become  fixed  and  no  release 
had  actually  been  executed.  The  agreement  to  release  was 
made  with  Allen  on'  the  faith  that  the  plaintiff's  three  notes 
should  be  put  in  the  first  class  of  preferred  creditors'  claims. 
The  class  in  which  they  were  put  was  denominated  in  the 
assignment,  class  first ;  but  the  fact,  that  a  class  of  creditors 
whose  claims  in  the  aggregate  amounted  to  the  large  sum  of 
$31,000,  were  preferred  to  this  class,  and  were  to  be  paid  in  full) 
before  anything  could  be  received  by  this  first  class,  renders 
this  denomination  a  misnomer.  It  appears  by  the  testimony 
of  the  president  of*  the  bank,  that  when  the  proposition  was 
made  to  put  the  three  notes  in  the  first  class  with  the  other 
banks,  Mr.  Allen  was  asked  what  he  called  the  first  class ;  if  it 
was  the  first  thing  preferred  in  the  assignment  ?  and  he  said  it 
was.  It  also  appears  by  the  testimony  of  the  same  witness, 
that  prior  to  the  assignment  of  Allen  the  defendant  called  upon 
the  bank  and  asked  to  have  his  name  released  from  the  paper ; 
and  that  the  bank  answered  that  his  name  could  not  be  released 
from  the  paper  until  the  assignment  was  on  record,  and  Mr. 
Allen  had  carried  out  what  he  hHi  agreed  to  do.  In  this  state 
of  proof  the  defendant  had  no  reason  to  expect  that  the  plain- 
tiffs would  discharge  him  from  the  note,  unless  the  three  notes 
were  put  in  a  class  of  claims  first  preferred  in  the  assignment 
of  Mr.  Allen.  This  we  think  was  not  done  in  the  manner  in 
which  the  plaintiffs  did  understand,  and  had  a  right  to  under- 
stand, that  it  should  be.  They  hold  the  note,  therefore,  unaf- 
fected by  the  Agreement,  and  must  have  judgment  for  the 
amount  of  it,  with  interest  and  costs. 
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Where  an  assignor  excluded  from  a  preference  under  hit  assignment  those  of  his  creditors 
who  had  received,  or  were  entitled  to  receive,  a  dividend  upon  their  claims  against  him 
under  any  other  assignment,  he  was  held  not  to  intend  to  exclude  from  his  preference 
those  of  his  creditors  by  promissory  note,  who,  by  neglecting  to  release  a  prior  assignor 
who  had  indorsed  his  notes,  were  thrown  into  such  a  class  under  another  assignment, 
that,  to  his  knowledge,  when  he  executed  his,  they  could  not  possibly  receive  any  divi- 
dend under  the  other. 

To  meet  acceptances  of  his  commission  agents,  advanced  to  him  on  consignments,  the 
assignor  had  purchased  with  his  checks  on  banks  and  remitted  to  his  agents,  bankers* 
drafts  on  short  time,  indorsed  by  him.  His  checks  not  being  paid,  the  bankers  did  not 
Send  funds  to  take  up  their  drafts;  so  that  the  agents  had  to  provide  for  their  accept- 
ances, out  of  their  own  funds;  and  the  result,  at  the  time  of  the  assignment,  was,  that 
a  balanco  of  account  was  due  from  the  assignor  to  them.  The  checks,  drafts,  and  bal- 
ance of  account  were  all  embraced,  by  description,  in  the  first  class  of  the  assignment 
Held,  that  the  commission  agents  should  receive  a  dividend  under  the  assignment  upon 
their  balance  of  account,  and  the  bankers  on  the  amount  of  the  checks,  less  the  dividend 
received  by  the  commission  agents. 

Bill  in  equity  by  the  assignees  of  Zachariah  Allen  for  in- 
structions in  the  administration  of  a  trust  for  creditors,  created 
by  a  general  deed  of  assignment 

The  deed,  which  bore  date  the  30th  day  of  September,  1858, 
conveyed  all  the  property  of  the  assignor ;  and  after  ordering 
the  sale  of  the  same  and  payment  out  of  the  proceeds  of  the 
expenses  of  the  trust,  and  certain  debts  which  were  to  be  paid 
in  full,  appropriated  the  balance  of  the  proceeds  to  the  payment 
of  the  debts  of  the  assignor,  which,  in  order  of  preference,  were 
divided  into  three  classes, — the  two  first  classes  of  which,  as  a 
condition  of  preference,  were  to  be  released  by  their  holders; 
the  third,  and  last  class,  consisting  of  debts  described  in  the 
two  first  classes  and  not  released,  and  of  debts  not  falling 
within  the  descriptions  of  the  two  first  classes.  The  instruc- 
tions prayed  by  the  bill  related  to  the  payment  of  a  dividend  to 
debts  falling  within  the  first  class,  so  called,  of  the  assignment, 
the  description  of  which  was  as  follows :  — 

"  Class  L  First  to  the  payment  in  full,  if  sufficient,  other- 
wise ratably,  of  all  sums  justly  due  from  me  on  my  promis- 
sory notes  and  checks  on  bank  outstanding,  signed  by  me  or 
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by  my  authorized  agent,  which  were  originally  given  exclu- 
sively for  my  own  indebtedness  as  principal,  and  not  otherwise; 
and  which  (1)  have  not  been  secured  in  anywise  by  me,  by 
any  mortgage  deed  of  real  or  personal  estate,  or  by  pledge  of 
negotiable  paper  oa  which  I  am  not  personally  liable ;  and 
which  (2)  are  not  new  notes  representing  debts  or  obligations 
for  which  I  am  or  was  liable  as  indorser  or  surety  on  the  paper 
of  some  other  person,  firm,  or  party ;  and  which  (3)  are  not  new 
notes  representing  old  obligations  on  which  I  am  or  was  liable 
as  drawer  of  any  draft  accepted  by  some  other  person,  firm,  or 
party ;  and  which  (4)  are  not  notes  entitled  to,  or  which  have 
received  or  may  receive  a  dividend  from  the  heretofore  assigned 
estate  of  some  other  person,  firm,  or  party,  whether  such  assign- 
ment were  voluntary  or  otherwise ;  nor  notes  which  represent  a 
previous  debt  that  has  received  or  is  entitled  to  receive  a  divi- 
dend as  aforesaid ;  also  to  the  payment  as  above  described,  of 
all  my  new  promissory  notes  made  and  signed  by  me  or  my 
authorized  agent,  and  given  in  exchange  for  or  representing  my 
debts  previously  evidenced  by  my  own  notes  indorsed  by  P. 
Allen  &  Sons,  and  which  new  notes  were  given  by  me  with  the 
"intent  that  the  original  notes  so  indorsed,  so  far  as  they  are 
outstanding,  should  be  held  as  collateral  thereto. 

"  Also  to  the  payment  as  above  described,  of  the  amounts 
due  from  me  as  indorser  on  the  unpaid  drafts  of  any  banking 
company,  public  or  private^drawn  to  my  own  order,  dated  on  or 
between  the  5th  day  of  August  and  9th  day  of  September, 
1867. 

"  Also  to  the  payment  as  above  described,  of  all  sums  justly 
due  or  owing  from  me  on  a  few  balances  of  book  accounts  for 
mill  supplies  and  merchandise  purchased  by  me  and  delivered 
previously  to  the  11th  day  of  September,  1857,  including  bal- 
ances that  may  be  found  justly  due  to  any  bleaching  company 
for  bleaching  goods  delivered  to  me  previously  to  the  11th  day 
of  September,  1857,  and  balances  which  may  be  found  due  to 
commission  agents  on  final  settlement  of  account  sales,  and 
balances  of  any  debts  secured  by  pledge  of  merchandise,  the 
same  being  first  applied  in  liquidation. 

"  Also  to  the  payment  as  above  described,  of  all  amounts  due 
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from  me  on  my  acceptances  of  drafts  drawn  on  me.  The  sev- 
eral claims  described  under  the  different  clauses  of  this  Class  L 
are  all  to  stand  on  the  same  footing,  without  reference  to  the 
order  in  which  they  are  described." 

There  were  three  descriptions  of  claims  falling  within  this 
class,  concerning  the  payment  of  a  dividend  to  which  the  bill 
prayed  instructions.  The  first,  were  claims  of  John  P,  Smith 
&  others,  consisting  of  notes  of  the  assignor  given  for  his 
original  indebtedness,  and  indorsed  by  Philip  Allen  &  Sons. 
Philip  Allen  &  Sons  had  made  an  assignment  in  trust  for  their 
creditors  on  the  27th  day  of  November,  1857,  giving  prefer- 
ence, on  condition  of  a  release  to  those  to  whom  they  were  the 
principal  debtors,  over  those  to  whom  they  were  indebted  as 
indorsers,  guarantors,  or  sureties,  and  preferring  also  their  re* 
leasing  to  their  non-releasing,  creditors.  The  claimants  had  not 
released  Philip  Allen  &  Sons,  and  were  of  course  thrown  into 
the  last  class  under  their  assignment.  The  debts  of  the  releas- 
ing creditors  of  P.  Allen  &  Sons  amounted  to  about  (1,180,000 ; 
whereas,  their  whole  property,  which  had  been  sold  prior  to  the 
execution  by  Zachariah  Allen  of  his  assignment,  had  realized 
only  about  $435,000.  The  above  facts  were  all  known  to  Zach- 
ariah Allen  on  the  30th  day  of  September,  1858,  when  he  executed 
his  assignment.  If  these  facts  did  not  exclude  the  claimants  from 
a  dividend  as  creditors  in  the  first  class  of  the  assignment  they 
had  entitled  themselves  thereto  by  duly  releasing  the  assignor. 

The  second  claim,  concerning  which  the  assignees  desired 
instructions,  was  that  of  the  Mechanics'  &  Manufacturers' 
Bank.  The  bank  held  a  note  of  the  assignor  for  (4,000,  given 
by  him  for  his  original  indebtedness,  and  indorsed  by  Philip 
Allen  &  Sons,  which  note  not  being  paid  at  maturity,  the 
assignor  gave  a  new  note  to  the  bank  for  the  same  amount, 
and  left  the  old  one  as  collateral  security  for  its  payment  In 
executing  its  release  to  the  assignor  at  the  time  limited  in  the 
assignment,  the  release  mentioned  by  mistake  only  the  first,  or 
collateral  note;  but,  upon  afterwards  receiving  a  partial  divi* 
dend,  the  bank  surrendered  both  notes,  and  gave  a  receipt  and 
discharge  of  the  last. 

The  third  and  last  description  of  claims  consisted  of  those  of 
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Messrs.  Wood  &  Erringer,  of  Philadelphia,  commission  agents 
of  the  assignor,  to  whom  he  was  indebted  in  a  balance  of  ac* 
count,  and  those  of  Messrs.  Daniel  W.  Vaughn  &  Co.,  brokers 
and  bankers,  of  Providence,  now  assigned  to  Walter  8.  Surges, 
Esq.,  and  which  consisted  of  the  assignor's  unpaid  checks 
drawn  upon  banks  in  Providence,  in  their  favor.  To  meet 
certain  renewed  acceptances  of  Messrs.  Wood  &  Erringer, 
which  they  had  advanced  to  the  assignor  upon  consignments, 
he  purchased  of  D.  W.  Vaughn  &  Co.,  their  drafts  upon  New 
York,  with  his  own  checks  upon  banks  in  Providence ;  and, 
having  indorsed 'the  drafts  so  purchased,  remitted  them  to 
Messrs.  Wood  &  Erringer.  The  banks  refusing  to  pay  all  the 
assignor's  checks,  D.  W.  Vaughn  &  Co.  only  partially  remitted 
funds  to  New  York  to  meet  their  drafts,  and,  in  consequence, 
Messrs.  Wood  &  Erringer  were  obliged,  in  great  part,  to  take 
tip  their  acceptances  with  other  funds, — leaving  them  an  un- 
paid balance  of  account  against'  the  assignor,  for  which  they 
held  the  drafts  of  D.  W.  Vaughn  &  Co. ;  Vaughn  &  Co.  hold- 
ing the  unpaid  checks  of  the  assignor  which  they  subsequently 
assigned  to  Burges.  In  this  Condition  of  things  the  present 
assignment  was  made ;  and  both  Wood  &  Erringer  and  D.  W. 
Vaughn  &  Co.,  having  duly  released  the  assignor,  claimed  to 
prove  their  claims  for  a  dividend  under  the  first  class  in  the 
assignment.  The  instructions  desired  by  the  assignees  related 
to  these  claims,  and  what  amount  of  claims  these  claimants 
were  respectively  entitled  to  prove  for  such  dividend* 

Bradley,  for  the  assignees. 

Payne,  for  John  P.  Smith  &  others. 

Hayes,  for  Wood  &  Erringer. 

Burges,  pro  seipso. 

Ames,  C.  J.  The  claims  of  John  P.  Smith  &  others  are  em- 
braced in  the  general  description  of  claims  preferred  in  the  first 
class  of  this  assignment ;  and  the  first  question  put  to  us  by 
the  assignees  in  their  bill  for  instructions  is,  whether  these  debts 
are  excluded  from  this  preference  by  the  fourth  exception  to  the 
claims  thus  described,  upon  the  ground,  that  by  virtue  of  them, 
the  claimants  were  entitled  to  a  dividend  under  the  assignment 
of  Philip  Allen  &  Sons. 
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Nothing  is  better  settled  at  this  day  than  that,  to  understand 
what  ths  maker  of  an  instrument  intends  by  his  description  of 
the  subjects  or  objects  of  his  conveyance,  the  court  is  entitled 
to  know  precisely  what  he  knew  with  regard  to  them,  so  that  it 
may  occupy  his  position  in  construing  his  language.  Now  the 
facts  stated  in  the  bill  show,  that  although  these  claims  were 
embraced  in  the  prior  assignment  of  Philip  Allen  &  Sons,  yet, 
when  this  assignment  was  made,  their  condition  was  unalter- 
ably fixed  in  such  a  class  under  that  assignment,  that  it  was 
reduced  to  an  absolute  certainty  that  they  could  receive  no  divi- 
dend under  it  The  assigned  property  of  Philip  Allen  &  Sons 
had  all  been  sold ;  its  proceeds  precisely  ascertained ;  and  the 
result  was,  that  there  remained  only  $425,000,  to  be  apportioned 
amongst  debts  of  the  first  class,  amounting  to  $1,180,000.  As 
the  claimants  had  not  released  Philip  Allen  &  Sons,  and  the 
time  for  release  had  elapsed,  they  were  postponed  in  payment 
to  this  vast  mass  of  debt,  and,  as  the  bill  states,  their  condition 
in  this  respect  was  well  known  to  Zachariah  Allen  when  he 
used  in  his  assignment  the  above  words  of  exception. 

With  these  facts  before  him,  "fte  are  all  satisfied  that  it  was 
not  his  intent  to  exclude  the  present  claimants  from  the  first 
class  in  his  assignment  by  his  fourth  exception  in  the  clause 
descriptive  of  that  class.  The  claimants  could  not  have  been 
in  his  view  entitled  to  a  dividend  under  the  assignment  of 
Philip  Allen  &  Sons,  when  he  knew  that  under  the  circum- 
stances it  was  absolutely  impossible  that  there  ever  could  be  a 
dividend  for  them  to  receive.  A  title  to  that,  which  to  his 
knowledge  could  have  no  existence,  can  hardly  have  been 
intended  by  him  to  exclude  from  his  preference  those  whose 
claims,  in  his  view,  otherwise  entitled  them  to  it.  His  substan- 
tial meaning  in  this  -exception  plainly  was,  that  those  should 
not  be  included  in  the  first  class  of  his  assignment,  who  had 
received  or  might  receive,  and  not  might  have  received,  a  divi- 
dend under  any  other.  His  assignment  speaks  from  the  day 
of  its  date ;  and  whatever  might  have  once  been  the  position  of 
these  claimants  under  the  assignment  of  Philip  Allen  &  Sons, 
must  be  construed  to  regard  them,  in  the  position  in  which  they 
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then  stood,  as  wholly  excluded  from  the  chance  of  dividend 
under  that  assignment. 

The  criticism,  that  the  specification,  as  preferred,  of  certain 
new  notes  of  the  assignor  given  for  debts  previously  evidenced 
by  his  notes  indorsed  by  Philip  Allen  &  Sons,  which  follows 
the  fourth  exception,  upon  this  construction  of  the  exception,  is 
not  warranted  by  the  context.  The  notes  before  mentioned  as 
preferred,  and  to  which  all  the  exceptions  apply,  were  notes 
"  originally  given  exclusively  n  for  the  assignor's  "  own  indebt- 
edness as  principal,  and  not  otherwise;"  whereas  these  new 
note^  were  preferred  without  reference  to  the  origin  of  the 
debts  which  they  represent. 

Our  instruction  to  the  assignees,  therefore,  must  be  to  pay 
the  claims  in  question  pari  passu  with  the  other  claims  in  the 
first  class  of  the  assignment,  as  not  within  the  fourth  exception 
to  the  claims  first  mentioned  therein  as  preferred. 

In  this  view  of  the  fourth  exception,  the  question  with  regard 
to  the  claim  of  the  Mechanics'  &  Manufacturers'  Bank  ceases 
to  be  of  any  importance.  The  amount  of  their  old  note,  which, 
under  the  above  construction  of  the  exception,  is  entitled  to 
dividend  in  the  first  class  of  the  assignment,  was  precisely 
equal  to  that  of  their  new  one ;  and  whichever  was  technically 
released,  their  right  of  dividend  remains  the  same.  It  becomes 
unnecessary,  therefore,  to  decide,  whether  the  mistake  in  their 
release,  coupled  with  the  fact  that  they  have  surrendered,  and 
the  assignees  have  accepted  the  surrender  of  both  notes,  is  not 
tantamount,  in  equity,  to  a  technical  release  of  both. 

The  claim  of  Wood  &  Erringer,  which  is  for  a  final  balance 
of  their  account  with  the  assignor  as  his  commission  agents, 
and  of  D.  W.  Vaughn  &  Co.,  on  unpaid  checks  on  banks, 
signed  by  the  assignor,  are  both  embraced  in  the  first  class,  so 
called,  of  the  assignment  Wood  &  Erringer  have  received, 
however,  from  the  assignor,  in  payment  of  their  balance,  certain 
drafts  of  D.  W.  Vaughn  &  Co.,  which  the  assignor  purchased 
of  the  latter  firm  with  his  unpaid  checks  on  bank  now  held  by 
them,  or 'by  their  assignee  Barges.  So  far  as  the  drafts  of 
D,  W.  Vaughn  &  Co.  remitted  to  Wood  &  Erringer  have  been 
paid,  they  sink  the  balance  of  their  account  against  the  as- 
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signor;  leaving  them  for  the  remainder  of  their  balance  the 
double  security  of  the  assignor's  liability,  anfl  the  drafts  of 
D.  W.  Vaughn  &  Co.  Upon  this  remainder  of  their  balance 
only,  are  Wood  &  Erringer  entitled  to  a  dividend;  and  as 
the  receipt  of  this  dividend  from  the  estate  of  the  assignor, 
will,  so  far,  go  to  decrease  the  liability  of  D.  W.  Vaughn  & 
Co.  upon  their  drafts  to  Wood  &  Erringer,  D.  W.  Vaughn  & 
Co.  should  be  allowed  to  prove  only  for  the  balance  of  their 
checks,  after  deducting  the  dividend  received  by  Wood  & 
Erringer. 


Simon  Hutchinson  &  others  v.  Jonathan  Cole. 

A  widow,  made  by  her  husband's  will  life-tenant  of  his  real  estate,  was  also  authorized 
by  the  will,  in  case  she  should  require  anything  more  than  tho  profits  of  the  estate,  for 
her  comfortable  support  and  maintenance,  to  sell  so  much  of  it,  as  should,  in  her  judg- 
ment, be  necessary  for  that  purpose ;  and  the  remainder  of  said  estate,  if  any,  was  to 
go  to  the  son  and  certain  grandchildren  of  the  testator,  in  such  manner  and  proportion 
as  she,  by  her  last  will  and  testament  might  direct.  She  married  again;  and  just 
before  the  marriage  conveyed  the  homestead  estate  of  her  old  husband  to  her  new  one, 
for  the  nominal  consideration  of  twelve  hundred  dollars,  "  said  sum,"  as  she  expressed 

*  It  in  her  deed,  "  being  necessary,  in  my  judgment,  for  my  comfortable  support"  The 
real  consideration  of  the  deed,  however,  was  the  contemplated  marriage,  and  about  one 

,  hundred  dollars  paid  to  her  by  her  betrothed,  the  defendant,  at  the  time  the  deed  was 
executed,  to  enable  her  to  settle  a  debt  she  was  owing.  ifeW,  that  this  was  a  fraudulent 
execution  by  the  widow  of  the  power  of  sale  entrusted  to  her;  and  that  upon  her 
death,  intestate,  those  entitled  to  the  estate  in  remainder  under  the  will  of  her  first 
husband  might,  in  equity,  compel  her  second  husband,  as  their  trustee,  to  convey  the 
estate  to  them,  according  to  their  interest,  upon  condition  of  repaying  to  him  the  hun- 
dred dollars  with  interest,  after  deducting  therefrom  the  rents  and  profits  of  the  estate, 
received  by  him  since  the  death  of  the  life-tenant,  with  all  just  allowances. 

Bill  in  equity  by  the  remainder-men  of  a  small  estate,  in 
Smithfield,  late  the  homestead  of  William  Hutchinson,  to  set 
aside,  as  unauthorized  and  void,  a  conveyance  of  the  same  in 
fee  to  the  defendant,  by  a  life-tenant,  under  a  power  of  sale 
contained  in  the  will  of  said  William. 

William  Hutchinson,  who  was  the  owner  of  said  estate  and 
other  property,  real  and  personal,  of  no  great  value,  made  his 
last  will  and  testament,  bearing  date  January  4,  1850,  which 
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was,  afterwards,  upon  his  death  in  1855,  duly  proved  and  re- 
corded. By  this  will,  after  ordering  his  just  debts  and  funeral 
expenses  to  be  paid  out  of  his  estate,  he  disposed  of  it  in  the 
following  manner:  — 

"  Firstly.  I  give,  devise,  and  bequeath  unto  my  wife,  Eliza- 
beth Hutchinson,  all  my  estate  and  estates,  real,  personal,  and 
mixed,  for  and  during  the  term  of  her  natural  life ;  and  in  case 
my  said  wife  shall  require  anything  more  than  the  profits  of 
said  real  estate  for  her  comfortable  support  and  maintenance, 
then,  in  that  case,  I  authorize  and  empower  my  said  wife  to 
sell  so  much  of  my  said  real  estate  as  shall,  in  her  judgment, 
be  necessary  for  her  comfortable  support  and  maintenance 
through  life.  And  my  will  is,  that  all  the  remainder  of  my 
estate,  after  the  decease  of  my  said  wife,  if  any,  shall  go  to 
my  son,  Simon  Hutchinson,  and  to  all  my  grandchildren,  except 
Frances  Brown,  daughter  of  my  late  son,  Burrill  Hutchinson, 
deceased,  in  such  manner,  and  in  such  proportions,  as  my  said 
wife,  in  .and  by  her  last  will  and  testament,  shall  direct."  The 
will  also  constituted  Elizabeth  Hutchinson  the  sole  executrix  of 
the  testator. 

Under  this  will,  Elizabeth  Hutchinson,  having  duly  qualified 
herself  as  executrix,  possessed  herself  of  all  the  estate  of  the 
testator,  real  and  personal,  and  paid  his  debts ;  but  never  hav- 
ing settled  any  final  account  with  the  court  of  probate  of 
Smithfield,  the  precise  amount  of  the  personal  property  or  of 
the  debts  did  not  appear;  and  evidence  was  submitted  to  the 
court,  on  both  sides,  for  the  purpose  of  proving  the  same,  and 
the  consequent  adequacy  or  inadequacy  of  the  profits  of  the 
real  estate,  after  the  satisfaction  of  the  debts,  to  afford  a  com- 
fortable maintenance  to  the  life-tenant.  As  the  case  did  not, 
however,  in  the  judgment  of  the  court,  turn  upon  this  evidence, 
it  is  unnecessary  to  detail  it  here. 

The  real  estate  of  the  testator  consisted  of  his  small  home- 
stead, of  about  ten  acres,  with  a  dwelling-house  and  other 
buildings  thereon,  and  of  a  lot  of  land  in  the  vicinity  of  it,  of 
about  three  acres.  On  the  9th  day  of  December,  1857,  his 
widow,  the  tenant  for  life,  by  her  deed  with  warranty,  reciting 
the  power  of  sale,  conveyed  the  homestead  estate  of  her  late 
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husband  to  the  defendant  for  the  nominal  consideration  of 
twelve  hundred  dollars,  "  said  sum,"  as  she  says  in  her  deed, 
"  in  my  judgment  being  necessary  for  my  comfortable  support," 
and  about  a  week  afterwards,  intermarried  with  him  ;  he  being 
a  widower,  and  a  maa  of  considerable  substance.  Both  in  his 
answer,  and  in  his  testimony,  for  he  was  examined  as  a  wit* 
ness,  the  defendant  admitted  that  the  consideration  named 
in  the  deed  of  Elizabeth  Hutchinson  to  him,  was  merely 
adopted  as  a  measure  of  the  value  of  the  estate,  which  was 
worth  not  less  than  one  thousand  dollars,  nor  more  than  sixteen 
hundred  dollars,  and  that  the  real  consideration  of  the  deed 
was,  the  marriage  between  himself  and  the  said  Elizabeth,  and 
about  one  hundred  dollars  which  he  paid  to  her  at  the  time  the 
deed  was  executed  to  enable  her  to  settle  some  debt  which  she 
.was  owing.  /He  further  testified,  that  early  in  the  spring  next 
after  the  death  of  William  Hutchinson  the  said  Elizabeth 
urged  him  to  buy  the  estate,  first  for  the  sum  of  (2,000,  and 
afterwards  for  the  sum  of  $1,800,  both  which  offers  he  declined, 
'  and  advised  with  him  about  selling  it  to  a  Quaker  for  $1,500,  * 
which  he  advised  her  to  do,  inasmuch  as  the  cost  of  labor,  and 
:  of  taxes  and  repairs,  would  amount  to  more  than  the  income 
'  would  repay;  that  the  trade  with  the  Quaker  feUf  through, 
;  when,  not  far  from  the  time  of  their  marriage,  she  again  urged 
'  the  defendant  to  buy  the  estate,  telling  him  that  she  was  afraid 
to  live  there  alone,  with  no  neighbors  but  old-country  folks,  and 
that  she  cried  of  nights,  she  was  so  lonely,  and  liable  to  fall 
sick.  The  defendant  testified  that  he  inquired  of  her  why  she 
did  not  board  out,  to  which  she  replied,  that  she  was  afraid  to 
leave  her  goods  there;  but  that  she  had  heard  the  defendant 
had  taken  an  aunt  of  his  former  wife  to  board  with  him  for  her 
property,  and  wished  him  to  take  her ;  that  the  defendant  told 
her —  he  being  a  widower  and  she  a  widow  —  that  would  not 
look  well,  and  then  proposed  marrying  her,  and  talked  about  a 
deed  of  the  estate,  although  he  had  not  thought  much  of  mar- 
rying her  before ;  that  they  talked  about  the  value  of  the  place, 
and  the  defendant  told  her  that  she  would  probably  be  more 
expense  to  him  than  it  was  worth ;  but  then  she  was  a  likely 
woman. 
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The  conveyance  in  question  and  a  marriage  between  the 
parties  was  the  result  of  these  and  similar  conferencesTlbut 
Elizabeth  dying  suddenly,  intestate,  on  the  7th  day  of  April, 
1859,  this  bill  was  filed  by  the  plaintiffs,  consisting  of  the  son 
and  grandchildren  of  William  Hutchinson,  who  were  entitled 
to  the  estate  in  remainder,  as  they  claimed,  under  the  will  of 
said  William,  praying  that  the  conveyance  by  Elizabeth  to  the 
defendant,  might,  both  because  the  profits  of  the  estate  were 
sufficient  for  her  support,  and  because  the  deed  was  executed 
in  fraud  of  the  power,  be  declared  void ;  or  that  the  defendant 
might  be  declared  to  be  a  trustee  of  the  estate  conveyed,  for 
them,  according  to  their  interest  under  said  will,  and  be  ordered 
to  convey  the  same  to  them  respectively  according  to  such 
interest,  and  for  further  relief. 

Thurston  Sf  Ripley,  for  the  complainants. 

1.  Elizabeth  Hutchinson  took,  by  the  will  of  her  husband  in 
the  real  estate  in  question,  an  estate  for  life,  with  a  naked 
power  to  sell,  dependent  upon  the  contingency  of  her  requiring 
"  anything  more  than  the  profits  of  said  real  estate  for  her  com- 
fortable support  and  maintenance."  Stevens  v.  Wxnship,  1  Pick. 
318 ;  Lamed  v.  Bridge,  17  lb.  341. 

,  2.  The  happening  of  the  contingency  was  a  condition  prece- 
dent to  the  right  to  sell.  Minot  v.  Prescott,  14  Mass.  496; 
Lamed  v.  Bridge,  17  Pick.  342 ;  Dyke  v.  Ricks,  Cro.  Car.  335. 

3.  The  recital  in  the  deed  of  Elizabeth  Hutchinson  to  the 
defendant,  that  the  consideration  of  $1,200  alleged  to  have 
been  received,  was,  in  her  judgment,  necessary  for  her  comfort- 
able support,  is  no  estoppel  upon  the  complainants  ;  it  is  open 
to  them  to  show  that  the  contingency  upon  which  a  good  title 
could  be  made,  never,  in  fact,  happened.  Minot  et  ctf.  v.  Pre*- 
colt,  14  Mass.  496. 

4.  No  money  consideration  was  in  fact  ever  paid  for  the  con- 
veyance, the  real  consideration  of  which  was  the  marriage  of 
the  life  tenant  with  the  defendant 

Weeden,  for  the  defendant. 

Elizabeth  Hutchinson,  the  defendant's  grantor,  was,  by  the 
will  of  her  husband,  authorized  to  sell  so  much  of  his  real  estate 
as  should,  in  her  judgment,  be  necessary  for  her  comfortable 

27,* 
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support  and  maintenance  through  life.  She  exercised  this 
judgment,  and  decided  the  sale  of  the  estate  conveyed  to  him 
to  be  necessary,  and  expressed  the  same  in  the  deed  to  him* 
The  true  consideration  of  the  deed  was  a  marriage  contract  to 
be  performed  by  the  defendant,  which  was  executed  a  few  days 
after  the  deed,  and  enured  as  a  good  consideration  for  it* 
Spencer  v.  Smith,  5  Conn.  Rep.  117,  and  cases  cited ;  4  Kent's 
Com.  465.  The  expression  of  a  pecuniary  consideration  is 
mere  matter  of  form,  and  the  true  consideration  may  be  proved. 
Wood  v.  Beach  et  al.  7  Verm.  528,  and  cases  cited ;  Meeker  v. 
Meeker,  16  Conn.  387;  Clapp  v.  Turell,  20  Pick.  247  ;  McOrea 
v.  Picrmont,  16  Wend.  460.  Elizabeth  Hutchinson  was  not  »■ 
quired  by  the  will  to  sell  only  enough  to  supply  her  wants  from 
time  to  time ;  but  "  through  life."  The  estate  was  unproduc- 
tive, and  afforded  no  income  to  her  at  the  time  of  sale,  and  she 
had  then  less  means  on  hand  than  she  brought  to  her  husband's 
estate.  The  consideration  of  her  support,  under  the  contract 
of  marriage,  was  more  eligible  for  her  than  a  retention  of  the 
property ;  since  it  secured  her  support  during  the  life  of  the  de- 
fendant, and  if  she  survived  him,  dower  out  of  all  his  lands. 

Ames,  C.  J.  The  bill,  in  substance,  alleges  two  grounds  for 
the  relief  asked ;  first,  that  the*  contingency  upon  which,  under 
the  will  of  her  husband,  the  power  of  Elizabeth  Hutchinson  to 
sell  the  real  estate  of  which  she  was  constituted  tenant  for  life, 
never  arose ;  and,  secondly,  if  it  did  arise,  that  the  conveyance 
made  by  her  to  the  defendant,  upon  the  consideration  disclosed* 
was  made  in  fraud  of  the  power. 

Upon  the  first  of  these  grounds,  we  doubt  whether  sufficient 
cause  is  shown  for  the  interposition  of  the  court  There  is 
certainly  room  for  question  upon  the  evidence,  whether,  after 
satisfying  the  debts  of  the  testator  out  of  his  personal  estate, 
as  far  as  it  would  go,  and  the  balance  of  them,  so  far  as  the 
personal  estate  was  deficient,  out  of  the  realty  upon  which  they 
were  charged,  the  profits  of  a  small  house  in  Smithfield,  and  of 
some  thirteen  acres  of  farming  land,  were  sufficient,  in  the 
hands  of  a  woman,  for  her  comfortable  support  and  mainte- 
nance, however  humble  might  be  the  scale  upon  which,  ac- 
cording to  her  condition  and  expectations,  we  might  be  dis- 
posed to  adjust  it 
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But  upon  the  other  ground  alleged,  the  proof  clearly  brings 
the  case  within  the  jurisdiction  of  the  court,  both  for  discovery 
and  relief.  It  is*  that  the  life-tenant  colorably  sold  the  estate  to 
the  defendant  for  the  sum  of  twelve  hundred  dollars,  but  really 
conveyed  it  to  him  without  money  consideration,  for  the  pur- 
pose of  promoting  herself  in  marriage.  It  is  not  contested  that 
this  was  substantially  the  fact ;  the  main  consideration  of  her 
conveyance  being,  that  the  defendant  would  marry  her,  although, 
as  he  swears,  he  paid  her,  at  the  time  of  the  execution  of  the 
deed  one  hundred  dollars,  to  enable  her  to  settle  a  debt  which 
she  was  owing.  Now  the  question  is  not,  as  was  argued  for 
the  defendant,  whether  this  was  not  the  best  and  most  comfort- 
able way  in  which  the  life-tenant  could  provide  herself  with  a 
support  by  means  of  the  estate,  which,  for  that  purpose  she  was 
empowered  to  sell ;  but,  whether  it  was  such  an  execution  of 
the  power  as  satisfied  the  intent  of  the  testator  in  giving  it* 
The  will  makes  the  widow  but  a  life-tenant,  with  remainder  in 
fee  to  the  testator's  children.  A  power  is  given  to  her  to  sell 
so  much  of  the  real  estate  as  in  her  judgment  shall  be  neces- 
sary for  her  comfortable  support  and  maintenance  through 
life,  provided  the  rents  and  profits,  to  which  she  would  be  en- 
titled as  tenant  for  life,  should  prove  insufficient  for  that  pur- 
pose. In  other  words,  the  power  to  sell  and  to  appropriate  the 
proceeds  of  sale,  so  far  as  necessary,  to  her  maintenance,  was, 
to  assure  it,  given  to  her,  in  addition  to  her  right  to  rents  and 
profits  as  tenant  for  life.  To  sell  a  portion  of  it,  or  to  sell  or 
encumber  the  whole  of  it,  as  her  necessities  might  require,  and 
to  apply  the  proceeds  to  their  relief,  —  in  other  words,  the  com- 
mon sense  of  such  a  provision,  was  undoubtedly  what  was  in 
the  mind  of  the  testator  when  he  made  it.  Nothing,  probably, 
was  further  from  his  thoughts,  than  that  he  waft  conferring 
upon  his  widow  a  power  to  buy  with  his  estate,  within  a  few 
months  of  his  death,  an  eligible  marriage  for  herself,  to  the 
disinherison  of  his  children.  The  result  illustrates  how  com- 
pletely such  an  execution  of  the  power  defeats,  to  the  injury  of 
those  entitled  in  remainder,  the  probable  intent  of  the  testator. 
Within  fifteen  months  of  the  marriage  thus  purchased,  the 
widow  of  the  testator,  now  wife  of  the  defendant,  dies,  leaving 


Digitized  by 


Google 


320  PROVIDENCE. 


Hutchinson  &  others  v.  Cole. 


the  defendant  the  gainer  of  this  estate,  at  the  expense  of  the 
remainder-men,  in  addition  to  having  enjoyed  during  this  inter- 
val the  happiness  of  the  society,  as  he  gives  us  to  understand, 
of  the  best  of  wives.  The  widow  undoubtedly  had  a  right  to 
marry  again,  and  for  aught  that  we  know,  wisely  chose  her  hus- 
band ;  but  good  as  he  might  be,  she  had  no  right,  under  this 
power,  to  buy  him  with  the  estate  of  his  predecessor;  thus 
staking  the  property  of  others,  as  well  as  her  own  well-being, 
for  what  has  proved  to  be  so  short  lived  a  happiness.  This 
was,  in  the  sense  of  a  court  of  equity,  and  for  the  purpose  of 
its  relief,  a  fraudulent  execution  of  the  power  of  sale  entrusted 
to  her ;  and  the  defendant,  who  was  a  party  to  the  fraud,  can 
derive  no  profit  from  it.  2  Sugden  on  Powers,  ch.  11,  §  2,  and 
cases  quoted. 

Let  a  decree  be  entered  declaring  the  defendant  a  trustee  of 
the  estate  in  question  for  the  respective  plaintiffs  in  proportion 
to  their  interest  as  remainder-men  under  the  will  of  William 
Hutchinson,  and  as  such,  ordering  him  to  convey  said  estate  to 
them  in  that  proportion.  As  there  is  some  proof  that  the  de- 
fendant, in  consideration  of  the  conveyance  to  him,  paid  a  hun- 
dred dollars  to  Mrs.  Hutchinson,  in  addition  to  marrying  her, 
let  a  master  inquire  into  and  report  upon  that  fact,  as  well  as 
prepare  and  superintend  the  conveyance  to  be  executed  by  the 
defendant.  If  it  turns  out  that  such  a  partial  valuable  consid- 
eration has  been  paid  by  the  defendant,  the  return  of  it,  with 
interest,  must  be  secured,  as  the  condition  upon  which  a  court  of 
equity  will  relieve  against  such  a  fraud.  Daubeny  v.  Cockburn, 
1  Mer.  626. 

The  bill  does  not  specifically  pray  for  an  account  of  the  rents 
and  profits  of  the  estate  received  by  the  defendant  since  the 
death  of  the*  life-tenant,  but  we  think  that  the  plaintiffs,  under 
the  prayer  for  general  relief  are  entitled  to  it  in  recoupment 
against  the  one  hundred  dollars  and  interest;  and,  therefore, 
order  the  master  to  take  such  an  account,  making  the  defendant 
all  just  allowances. 
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Georgb  C.  Nightingale  v.  Harris  &  Lippitt  &  another.     '  "  m 

■  J*    477 
|"T"S|J 

An  assignment  by  an  insolrent  debtor  in  trust  for  the  benefit  of  his  creditors  with  prefer-    I  17   ^ 

eucea  to  certain  creditors  on  condition  that  they  will  release  the  assignor  within  a  reason-       -  ■ 

able  time  limited  in  the  assignment,  is  a  rslid  trust  in  Rhode  Island ;  and  the  rights  of       •     8?J 

the  creditors,  as  cestui*  que  irvtt  under  it,  will  be  protected  in  equity  against  sale,  under      -J 

an  execution  against  the  assignor  levied  upon  the  assigned  property  subsequently  to  the 
assignment. 

Such  an  assignment  is  not  invalidated  by  the  fact  that  it  does  not  purport  to  convey  all 
the  assignor's  property,  if  in  truth  it  does  convey  all  his  property,  except  what  is  ex- 
cepted by  law  from  attachment. 

Nor  is  it  invalidated  by  the  fact  that  it  prefers  certain  creditors  by  giving  one  class  thirty 
per  cent.,  and  another  fifteen  per  cent,  only  on  their  claims,  out  of  the  assigned  prop- 
erty, turning  the  balance  over  to  the  general  creditors  of  the  assignor,  where  it  is  plain, 
from  the  relative  value  of  the  property  and  the  amount  of  the  debts  embraced  by  the 
assignment,  that  the  assignor  could  not  have  designed  or  expected  that  any  interest  out 
of  the  assigned  property  would  result  to  himself. 

tfor  is  it  to  be  held  fraudulent  and  void«uuder  the  statute  of  Rhode  Island  against  fraudu- 
lent conveyances,  merely  because  it  appropriates  in  payment  to  creditors  who  have, 
under  a  former  assignment  shortly  before  released  the  assignor,  without  payment  or 
upon  partial  payment,  placing  them  upon  an  equality  with  non-releasing  creditors;  al- 
though the  court  will  instruct  the  assignor  to  pay  nothing  out  of  the  assigned  fund  upon 
the  released  claims. 

Bill  in  equity  by  an  assignee  of  an  insolvent  debtor  under* 
a  voluntary  assignment,  to  enjoin  the  sale  of  a  portion  of  the 
issigned  property  under  an  execution  levied  upon  it  by  certain 
creditors  of  the  assignor,  and  for  instructions. 

At  the  hearing  of  a" motion  for  a  special  injunction  of  the 
sale,  which,  as  ttfere  were  no  facts  in  contest,  it  was  agreed 
should  be  a  final  hearing,  it  appeared,  that  on  the  30th  day  of 
September,  1858,  Zachariah  Allen,  of  Providence,  a  large  cot- 
ton manufacturer,  assigned  to  the  plaintiff  and  William  M. 
Bailey  all  his  estate,  real  and  personal,  in  trust,  for  the  benefit 
of  his  creditors,  and  that  the  assignment,  after  providing  in  full 
for  certain  claims  for  labor,  and  debts  contracted  by  the  assignor 
after  he  has  stopped  payment  and  whilst  negotiating  for  an  ex- 
tension and  before  he  made  his  assignment,  divided,  without 
specifying  the  amounts,  the  debts  of  the  assignor  into  three 
classes,  with  preferences  in  that  order,  and  with  condition,  so 
far  as  the  holders  of  the  first  two  classes  of  debts  were  con- 
cerned, that  in  order  that  they  should  be  entitled  to  such  prefer- 
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ences,  they  should,  on  or  before  the  31st  day  of  December  next 
succeeding,  release  under  seal  their  claims  against  the  assignor; 
no  release  being  required  from  the  third  or  unpreferred  class  of 
creditors.  It  appeared  from  the  affidavit  of  the  plaintiff,  that 
the  total  amount  of  the  debts  of  the  assignor  exclusive  of  those 
secured  by  mortgage  and  other  pledge  of  property,  was  about 
$425,000 ;  and  that  $255,680  of  this  amount  of  debts  was  in- 
cluded in  the  first  class  of  the  assignment ;  that  he  and  his 
co-assignee  Bailey  had  sold  the  most  valuable  portion  of  the 
assigned  estate  and  had  paid  fifteen  per  pent,  upon  their  claims, 
amounting  to  $31,415.16,  to  the  creditors  of  the  first  class,  who 
had  availed  themselves,  by  releasing,  of  their  preference  under 
the  assignment,  and  that  the  balance  of  the  assigned  property 
would  give  to  that  class  of  creditors  about  as  much  more,  leaving 
nothing  to  come  to  creditors  of  the  second  class.  It  further 
appeared  that,  on  the  19th  day  of  August,  1859,  Zachariah 
Allen,  by  the  death  of  his  sister,  Ann  Allen,  intestate,  became 
entitled  to  one  undivided  fifth  part  of  her  estate,  real  and  per- 
sonal, the  whole  being  valued  by  the  assessors  of  taxes  at 
$81,470,  which  valuation,  according  to  the  affidavit  of  the 
plaintiff,  was  more  than  the  estate,  when  sold,  would  probably 
realize.  On  the  same  day,  and  immediately  after  the  death  of 
his  sister,  Zachariah  Allen  made  another  assignment  to  the 
plaintiff,  embracing  all  his  right,  title,  and  interest,  as  one  of 
her  heirs  at  law  and  next  of  kin,  in  the  estate  of  his  said  sister, 
which,  after  the  usual  clause  providing  for*  the  sale  of  the 
assigned  property  and  the  payment  of  the  expenses  of  the  trust, 
ordered  the  plaintiff,  as  assignee,  to  appropriate  the  residue  of 
the  proceeds  of  sale  to  the  payment  of  the  following  classes  of 
debts,  in  the  order  and  manner,  and  on  the  conditions  therein- 
after specified,  to  wit :  — 

"  Class  I.  First,  to  the  payment  of  thirty  (30)  per  cent,  on 
all  just  and  liquidated  debts  (except  judgments  on  other  claims 
than  those  evidenced  by  notes  or  other  negotiable  paper)  due 
from  me  at  the  date  of,  and  which  were  embraced,  described, 
and  provided  for  under  Class  I.  of  the  general  assignment 
made  by  me  the  30th  of  September,  1858,  to  George  C.  Night- 
ingale and  Wm,  M.  Bailey,  Esqrs.,  in  trust,  and  duly  recorded ; 
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and  which  have  not  been  released  under  the  provisions  of  said 
assignment.  And  to  the  payment  of  fifteen  (15)  per  cent,  to 
the  holders,  on  the  full  amount  of  all  notes  made  by  me,  which 
are  entitled  to,  or  have  received,  a  dividend  from  the  assigned 
estate  of  any  other  person  or  firm,  whether  such  assignment 
were  voluntary  or  otherwise,  or  which  represent  a  debt  that  is 
entitled  to,  or  has  received  a  dividend  as  aforesaid,  and  which 
shall  not  draw  any  dividend,  though  released,  under  the  pro- 
visions of  said  general  assignment ;  and  on  any  judgment  debt 
not  hereinbefore  provided  for. 

"  The  classes  of  claims  above  specified,  to  stand  on  the  same 
footing,  as  to  their  right  to  receive  the  several  per  centages  pro- 
vided for  them  respectively,  notwithstanding  the  order  in  which 
they  are  named. 

"  Class  II.  It  is  hereby  further  provided,  that  after  rpaking 
all  the  payments  in  this  instrument,  before  provided  for,  the 
residue  of  said  proceeds  shall  be  applied  to  the  payment  in  full, 
if  sufficient,  otherwise,  ratably,  of  all  other  just  debts  and  lia- 
bilities of  whatever  nature,  due  from  me  at  the  date  of,  and 
described,  embraced  and  provided  for  under  Class  II.  of  the  said 
general  assignment  of  30th  of  September,  1858,  notwithstand- 
ing any  release  of  the  same  or  any  portion  of  them,  under  the 
provisions  thereof;  always  excepting,  however,  claims  specially 
secured  by  pledge  of  negotiable  paper,  on  which  I  am  not  per- 
sonally liable. 

"  Provided,  nevertheless,  that  all  and  singular  the  provisions  for 
the  payment  of  claims  under  Class  L  and  Class  II.  respectively, 
in  this  instrument  before  contained,  are  made  upon  the  express 
conditions  following,  viz. : 

"  That  the  holder  or  holders  of  any  such  claims  against  me 
as  are  specified  in  Class  I.  of  this  instrument,  do  and  shall,  on 
or  before  the  expiration  of  four  months  from  the  date  hereof, 
and  the  holder  or  holders  of  any  such  claims  as  are  specified  in 
Class  IL  of  this  instrument,  do  and  shall,  on  or  before  the 
expiration  of  six  months  from  the  date  hereof,  (except  as  to 
such  claims  as  have  been  heretofore  released,)  respectively  come 
in  under  this  assignment,  and  as  to  such  claims  accept  the 
terms  thereof,  and  in  consideration  of  the  provisions  for  pay- 
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ment  to  be  received  therefrom,  shall  respectively, — the  holders 
of  said  Class  L  claims,  on  or  before  the  expiration  of  four 
months,  and  the  holders  of  said  Class  IL  claims,  on  or  before 
the  expiration  of  six  months  from  the  date  hereof, —  execute 
and  deliver  to  me,  the  said  assignor,  a  release  under  seal,  of 
their  several  claims  against  me. 

"  Class  III.  And  it  is  lastly  hereby  provided,  that  after 
making  the  payments  hereinbefore  provided  for,  the  residue  of 
said  proceeds  shall  be  applied  to  the  payment  of  all  other  debts 
due  and  owing  from  me. 

"  And  I  hereby  authorize  and  empower  my  said  assignee  to 
settle,  compromise  and  adjust  all  claims  and  matters  arising 
under  this  assignment,  by  arbitration  or  otherwise,  as  he  may 
deem  best  for  all  interested  therein." 

This  assignment,  which  was  acknowledged  and  lodged  for 
record,  on  the  day  of  its  date,  August  19,  1859,  conveyed,  ac- 
cording to  the  affidavit  of  Zachariah  Allen,  all  his  property  at 
the  time  of  its  execution  except  what  was  exempted  from 
attachment  by  law.  By  the  affidavit  of  the  plaintiff  the  amount 
of  debts  embraced  i»  the  30  per  cent,  clause  of  the  first  class, 
was  $44,188.17  —  and  the  whole  amount  of  debts  embraced 
in  the  15  per  cent  clause  was  $21,720.06,  the  two  percentages 
when  added,  $13,256.70  +  $3,258  =  $16,514.70,  which  ex- 
hausted,  if  all  the  creditors  in  the  first  class  came  in  under  the 
assignment,  the  whole  probable  value  of  the  assigned  property, 
leaving  nothing  to  pass  to  the  creditors  of  the  second  class. 

The  defendants,  Messrs.  Harris  &  Lippitt,  who  were  execu- 
tion creditors  of  the  assignor,  Zachariah  Allen,  in  the  sum  of 
$5,512.80,  debt  and  costs,  on  the  20th  day  of  August,  1859, 
levied  their  execution  upon  the  assignor's  interest  in  the  real 
estate  embraced  in  the  assignment,  and  the  same  was  adver- 
tised to  be  sold  by  the  sheriff  under  the  levy  on  the  28th  day  of 
November,  1859.  The  plaintiff,  the  sole  assignee  of  Zachariah 
Allen,  under  his  last  assignment,  thereupon  filed  this  bill  per- 
petually to  stay  the  sheriff's  sale,  and  for  instructions  in  the 
execution  of  his  trust ;  and  now  moved  for  a  special  injunction 
of  the  sale  until  the  hearing  of  the  bill  and  further  order  of  the 
court 
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W.  EL  Potter^  for  the  complainant 

1.  There  is  nothing  on  the  face  of  this  assignment,  which,  in 
Rhode  Island,  will  make  it  void.  Snch  instruments  are  not 
here  taken  separately  from  the  extrinsic  facts,  and  with  these, 
the  preferences  by  percentages  were  made  for  the  purpose  only 
of  a  more  equitable  distribution  of  the  assignor's  property 
amongst  his  creditors. 

2.  As  to  the  provision  for  released  debts,  Class  No.  I.  in  the 
assignment,  which  includes  only  debts  released  under  the  first 
assignment  which  have  received  no  dividend,  will  swallow  up 
the  whole  assigned  property,  if  the  creditors  in  that  class  should 
execute  a  release  within  the  time  prescribed. 

Such  a  provision  does  not  avoid  the  whole  assignment,  as  a 
preference  of  a  fictitious  debt  or  a  reservation  of  property  for 
the  benefit  of  the  assignor  or  his  family  might  do,  but  the  court 
deciding  that  the  application  in  favor  of  released  debts  is  void, 
the  property  might  in  consistency  with  the  assignment  go  to 
satisfy  the  existing  debts  of  the  assignor. 

The  preference  is  not  of  a  fictitious  debt,  but  of  debts  unpaid, 
though  released.  The  moral  obligation  remains  as  before ;  and 
if  the  provision  in  the  assignment  to  pay  does  not  revive  the 
legal  right  to  enforce  them,  as  in  the  case  of  a  debt  discharged 
by  proceedings  in  bankruptcy,  or  barred  by  the  statute  of  limi- 
tations, or  of  a  note  from  which,  for  want  of  due  notice,  an 
indorser  is  discharged,  all  of  which  are  revived  by  promises  to 
pay,  at  least  the  assignment  is  not  void  for  fraud,  inasmuch  as 
in  this  respect  it  does  not  attempt  to  appropriate  the  property 
to  any  but  an  honest  purpose. 

If  the  assignment  is  to  be  avoided  for  this  cause,  why  not,  if 
it  should  turn  out  that  it  embraced  claims  which  were  supposed 
by  the  assignor  to  be  debts,  but  which  it  was  decided,  after 
contest,  were  not  such.  The  case  of  Curtis  et  al.  v.  Leavitty 
1  Smith  (N.  Y.)  R.  9,  shows  the  modern  doctrine  in  equity  to 
be  that  nothing  avoids  a  conveyance  but  actual  fraud. 

Bradley,  with  whom  was  T.  A.  Jenckes,  for  the  respondents. 

1.  It  is  not  according  to  the  usage  of  courts  of  equity  in  this 
state  to  enjoin  a  sale  under  an  execution  because  of  any  alleged 
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defects  in  the  right  of  the  creditor  to  offer  the  property  for  sale 
under  the  levy. 

2.  The  assignment  is  void  because  it  does  not  purport  to 
assign  all  the  debtor's  property,  or  to  give  all  that  is  assigned 
to  the  creditors,  but  only  enough  to  pay  certain  percentages, 
and  yet  requires  a  release  in  full  of  the  debts.  Jacob  v.  Corbitt, 
1  Cheves,  Ch.  Rep.  72 ;  1  Am.  Leading  Cases,  71,  and  cases 
cited  ;  Stewart  v.  Spencer,  1  Curtis,  165 ;  Spencer  8f  Pierce  v. 
Jackson,  2  R.  L  35.  The  cases  in  2  Rhode  Island,  and  1  Curtis, 
consider  an  assignment  of  part  of  a  debtor's  property  requiring 
a  release  as  extreme  and  doubtful.  This  assignment  adds  a 
most  objectionable  feature,  limiting  the  right,  even  of  judgment 
creditors,  to  the  receipt  of  15  .per  cent,  of  their  claim. 

3.  The  assignment  allows  those  who  are  not  creditors  to 
share  the  estate  with  those  who  are,  and  on  more  favorable 
terms.  This  makes  an  assignment  fraudulent  on  the  face  of 
the  deed  and  void.  See  1  Am.  L.  Cases,  69 ;  2  Kent,  732 ; 
Durfee's  case,  5  R.  L  Rep.  401 ;  Halsey  v.  Whitney,  4  Mason, 
230 ;  Hyslop  v.  Clarke,  14  Johns.  458 ;  Harris  v.  Sumner,  2 
Pick.  129 ;  Fiedler  v.  Day,  2  Sand.  S.  C.  Rep.  594;  Webb  v. 
Dagget,  2  Barb.  Sup.  Ct  R.  9 ;  Planck  v.  Schermerhorn,  3  Barb. 
Ch.  644 ;  Wakeman  v.  Orover,  4  Paige,  23 ;  Rogers  v.  De  For- 
est, 7  lb.  272 ;  Mackie  v.  Cairns,  5  Cowen,  547 ;  Goodrich  v. 
Downs,  6  Hill,  438;  McClwrg  v.  Lecky,  3  Penn.  83;  Snow  v. 
Keene,  3  Wharton,  347 ;  Passmore  v.  Eidred,  12  Serg.  &  Rawle, 
198 ;  1  Rawle,  163 ;  2  Penn.  92 ;  7  Watts  &  Serg.  219 ;  Albert 
v.  Winn,  7  Gill,  446. 

4.  The  statement  by  the  assignee,  if  proved,  would  not 
change  the  character  of  the  assignment;  for  upon  its  own 
showing,  all  the  creditors  of  the  1st  class  must  release,  or 
the  illegal  provisions  of  assignment  in  the  2d  class  come  into 
play.  None  have  yet  released,  though  the  time  has  nearly 
expired  under  the  30  per  cent  and  the  15  per  cent  provision. 
Those  creditors  might  have  taken  30  per  cent  under  the  first 
assignment,  and  declined  it-  The  presumption  is,  that  most  if 
not  all  will  decline  it  But  the  character  of  an  assignment  con- 
taining illegal  provisions  upon  its  face  is  not  saved  by  parol  evi- 
dence that  possibly  or  probably  those  provisions  will  become  in- 
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effectual.  Boardman  v.  Halliday,  10  Paige,  230.  This  was  the 
case  of  an  assignment  preferring  certain  claims,  no  release  being 
required;  and  that  the  surplus  should  be  distributed  in  the  as- 
signees' discretion.  The  property  was  not  sufficient  to  pay  the 
preferred  creditors ;  Held,  that  the  assignment  was  void  because 
of  the  discretionary  clause.  The  court  say,  "  The  fact  stated  in 
the  answer,  that  the  assignees  have  ascertained  that  the  assigned 
property  will  not  be  sufficient  to  pay  the  creditors  whom  the  as- 
signor has  himself  preferred,  cannot  change  the  character  of  the 
assignment.  For  when  the  assignment  was  made,  the  fact  that 
the  property  would  not  be  sufficient  to  pay  the  preferred  creditors 
Was  not  ascertained,  and  probably  was  not  supposed  to  exist 
And  the  assignment  itself  shows  that  the  assignor  contemplated 
the  possibility  of  there  being  more  than  enough  to  pay  all  his 
debts,  as  it  contains  an  express  provision  for  the  payment  of 
the*  surplus  to  him  in  that  event  The  failure  to  realize  as 
much  from  the  assigned  property  as  was  originally  anticipated, 
cannot,  therefore,  render  an  assignment  valid  which  was  void 
at  the  time  when  it  was  executed."  In  Mead  v.  Phillips,  1  San- 
ford  Ch.  83,  there  was  a  provision  to  pay  expenses  for  suits  that 
might  be  thereafter  brought  None  had  been.  To  the  argu- 
ment in  support  of  the  assignment  from  this  contingency  the 
court  say,  (p.  87,)  "  It  is  no  answer  to  the  argument,  that  the 
power  is  contingent,  and  that  no  occasion  has  arisen  for  its 
operation.  The  same  was  said  of  the  coercive  clause  in  Wake- 
man  v.  drover,  4  Paige,  23,  and  11  Wend.  187.  The  ques- 
tion is,  What  does  it  enable  the  debtor  to  accomplish  ?  and  the 
law  presumes  that  he  intended  all  that  the  instrument  provides. 
I  cannot  resist  the  inference  of  a  fraudulent  intent  on  the  part 
of  Phillips  in  this  provision  of  the  assignment."  In  Wakeman 
v.  Grover,  4  Paige,  42,  one  of  the  provisions  was,  that  the 
assignees  might  compound  with  the  creditors.  This  is  the 
most  objectionable  feature  of  an  assignment,  "  illegal  and  void 
on  its  face."  And  the  chancellor  says,  (p.  42,)  u  I  do  not  be- 
lieve that  the  respectable  .gentlemen  who  are  named  as  as- 
signees in  this  case  would  allow  themselves  to  use  the  power 
conferred  on  them  in  this  way.  But  it  might  be  used  in  that 
way  by  friendly  assignees  named  by  the  debtor.    It  is  therefore 
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to  the  principle  of  such  a  provision  that  I  mast  enter  my  dis- 
sent If  it  can  be  sanctioned  in  this  case,  it  would  be  equally 
valid  in  an  assignment  to  a  trustee  who  would  not  be  restrained 
from  exercising  his  power  by  any  very  nice  scruples  on  the 
subject" 

Ames,  C.  X  An  assignment  by  an  insolvent  debtor  in  trust 
for  the  benefit  of  his  creditors,  with  preferences  upon  condition 
of  a  release,  has  always  been  regarded  in  Rhode  Island  as  a 
valid  and  subsisting  trust ;  and  by  statutory  enactment,  long 
in  force,  this  court  has  been  vested  with  summary  powers, 
which  for  years  past  it  has  frequently  exercised,  to  guard  and 
enforce  the  rights  of  the  creditors,  as  cestui*  que  trust  under 
such  a  conveyance.  Rev.  Stats,  ch.  164,  §§  12-17.  We  can- 
not, therefore,  doubt  our  general  power  and  duty  as  a  court  of 
equity,  to  enjoin  those  who  without  right  seek  to  harass  or 
obstruct  a  trustee  in  the  performance  of  his  duties  under  such  a 
trust  as  this,  or,  by  sale  of  the  trust  property  upon  an  execution 
unlawfully  levied  upon  it,  to  cast  a  cloud  upon  the  trustee's 
title,  and  embarrass  the  creditors  in  electing  whether  they  will, 
within  the  time  reasonably  appointed  by  the  assignor,  come  in 
under  and  accept  the  terms  of  the  trust  Our  jurisdiction  in 
this  respect  is  as  clear  as,  upon  the  proper  call  of  the  assignee, 
to  construe  the  trust  deed,  and  instruct  him  in  the  performance 
of  his  duties  by  virtue  of  it 

In  answer  to  the  assignee's  claim  for  protection  in  this  case, 
it  is,  however,  objected,  that  this  assignment  is  void :  — 

First,  because,  although  it  does  not  upon  its  face  purport  to 
convey  all  the  assignor's  property,  but  only  certain  property  to 
which  he  recently  succeeded  upon  the  death  of  one  of  his  sisters, 
it  gives,  by  way  of  preference,  to  the  first  two  classes  of  creditors 
as  they  are  arranged  in  the  instrument,  certain  percentages  only 
upon  their  debts,  upon  condition  of  a  release  in  full,  leaving  the 
surplus,  if  any,  to  go  to  the  assignor's  non-releasing  creditors; 
and, 

Second,  because  it  prefers,  by  way  of  a  percentage,  certain 
former  creditors  of  the  assignor,  who  have  already  released  him 
in  consideration  of  a  right  of  dividend  under  his  first  general 
assignment 
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It  is  said  that  for  these  causes  this  assignment  is  Tendered 
yoid  by  our  statute  against  fraudulent  conveyances,  which, 
amongst  other  things,  enacts,  that  every  conveyance  of  lands 
or  chattels  "had,  or  made,  or  contrived  of  fraud,  covin,  col- 
lusion, or  guile,  to  the  intent  or  purpose  to  delay,  or  hinder,  or 
defraud  creditors  of  their  just  and  lawful  actions,  suits,  debts, 
accounts,  damages,  or  just  demands  of  what  nature  soever," 
shall  be  deemed  and  taken,  "  as  against  said  person  or  persons, 
his,  her,  or  their  heirs,  successors,  executors,  administrators,  or 
assigns,  and  every  of  them,  whose  debts,  suits,  demands,  &c,  by 
such  guileful  and  covinous  devices  and  practices  as  aforesaid, 
shall  or  might  be  in  any  wise  injured,  disturbed,  hindered, 
delayed,  or  defrauded,  to  be  clearly  and  utterly  void;  any  pre- 
tence, color,  feigned  consideration,  expressing  of  use,  or  any 
other  matter  or  thing,  to  the  contrary  notwithstanding."  Rev. 
Stats.  ch.  259,  §  1 ;  Supplement  to  Rev.  Stats,  of  1857. 

Without  doubt,  an  assignment  for  the  benefit  of  creditors 
may  contain  a  clause  so  plainly  indicative  of  the  fraudulent 
intent  pointed  at  by  this  statute,  as  to  carry  its  death-wound 
upon  its  face;  such  as  a  gratuitous  provision  out  of  the  assigned 
property  for  the  insolvent  assignor  or  his  family.  Except,  how- 
ever, in  such  glaring  cases,  incapable  of  any  just  or  honest 
explanation,  we  should  be  departing  far  from  the  usage  of  well- 
instructed  courts  of  any  sort,  and  especially  of  courts  of  equity, 
if  We  should  attempt  to  pronounce  upon  the  intent  of  the  maker 
of  any  instrument  without  the  aid  of  all  those  facts  relating  to 
the  subjects  and  objects  of  his  conveyance,  which,  by  placing 
us  in  the  precise  point  of  view  from  which  he  contemplated  his 
act,  will  enable  us  to  ascertain  what  he  intended  by  the  lan- 
guage he  used,  and,  consistently  with  that  language,  why  he 
intended  it 

It  certainly  is  not  honest  for  a  debtor  to  endeavor  to  extort 
from  his  creditors  a  full  release,  upon  a  partial  cession  of  his 
property ;  especially  when,  as  in  the  case  of  Stewart  et  at.  v. 
Spencer  etaLl  Curtis,  C.  C.  R.  157,  referred  to  in  the  argu- 
ment, he  secretly  runs  away  with  the  most  available  portion  of 
his  assets,  and  leaves  an  assignment  behind  him  of  the  balance 

only  of  his  property,  stipulating  for  a  release,  as  the  means  by 
28* 
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which  he  may  secure  himself1  in  the  enjoyment  of  his  dishonest 
reservation.  Bat  once  grant  that  the  policy  of  the  law  admits, 
as  ours  does,  that  an  insolvent  debtor  may  provide  in  his  assign- 
ment that  his  creditors  shall  release  him  in  order  to  take  any 
benefit  under  it,  and  we  apprehend  that  the  fact  that  the  as- 
signment does  not  purport,  upon  its  face,  to  convey  all  his 
property,  is  rather  a  badge  of  fraud  than  conclusive  evidence  of 
it ;  and  that  if  it  shall  be  shown  by  proof,  as  it  may  be  con- 
sistently with  the  deed,  and  as,  in  this  case,  it  is,  that  in  troth 
the  assignment  does  convey  all  the  debtor's  property,  this  badge 
of  fraud  will  be  completely  torn  oft  and  the  case  stand  before 
us  precisely  as  if  the  assignor  had  made  the  strongest  profes- 
sions in  his  deed,  that  the  assigned  property  was  all  that  he 
had.  On  the  other  hand,  however  strong  might  be  his  profes- 
sions in  this  respect,  if  the  fact  was,  that  whilst  concealing  a 
substantial  portion  of  his  property,  he  was  exacting  by  his 
assignment  a  full  discharge  of  his  partially  paid  debts,  it  would 
more  clearly  condemn  him,  from  its  very  inconsistency  with 
what  he  avowed. 

The  same  line  of  remark  applies  to  the  other  branch  of  the 
first  objection  to  this  assignment :  that  it  gives  to  the  first  two 
classes  of  creditors  under  it  but  thirty  and  fifteen  per  cent,  re- 
spectively upon  their  claims,  and  the  balance  of  the  proceeds 
of  the  assigned  property  over  to  the  non-releasing  creditors ;  so 
that,  for  aught  that  the  court  can  know  from  the  assignment,  a 
large  amount  of  property  may  result  to  the  assignor  from 
his  obtaining  releases  in  full  from  the  first  two  classes  of  his 
creditors  upon  partial  payment  only.  It  is  certain  that  the 
court  can  rarely,  if  ever,  know  from  the  assignment  itself  the 
value  of  the  assigned  property,  or  the  amount  of  the  debts  in 
each  class,  or  in  whole;  and  so,  what  percentage  on  their 
claims  the  different  classes  of  creditors,  as  they  are  arranged 
under  it,  will  receive,  and  whether  .there  will  be  anything  after 
satisfying  the  trust,  to  result  to  the  creator  of  it.  But  it  can 
know  all  this  from  proof;  and  is  bound  thus  to  ascertain  it 
before  coming  to  the  conclusion  that  the  assignor  designed 
to  make,  or  has  made,  a  conveyance,  which  may  force  any  of 
his  creditors  to  release  him  upon  condition  of  receiving  a  por- 
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tion  only  of  their  debts,  when  the  assigned  property  is  sufficient 
to  pay  them  in  foil.  It  would  be  strange  indeed,  if  a  court  of 
equity  should  insist  upon  arriving  at  a  conclusion  so  unfavor- 
able to  the  design  or  effect  of  a  trust  presented  for  its  protec- 
tion, upon  surmise  only,  when,  consistently  with  the  rules  of 
evidence,  it  could  have,  and  in  fact  easily  obtain,  proof  of  the 
relative  amount  of  the  property  and  debts,  and  thereby  ascer- 
tain the  probable  design  of  the  assignor  by  knowing  the  precise 
application  which  through  his  assignment  he  has  made  of  his 
property. 

Such  proof,  in  the  shape  of  affidavits,  is  now  before  us ;  and 
places  it  beyond  doubt  that  so  far  from  there  being  anything 
out  of  the  assigned  property  to  result  to  the  assignor,  after 
paying  the  percentages  provided  for  the  creditors  in  the  first 
class  and  the  other  debts  of  the  assignor,  not  a  dollar  will 
probably  reach  even  the  creditors  in  the  second  class ;  leaving 
debts  of  the  assignor  to  the  amount  of  about  $154,000  to  inter- 
vene between  him  and  any  such  resulting  interest  as  has  been 
imagined  for  the  sake  of  the  argument.  In  such  a  state  of 
facts  it  may  be  seen  at  once  how  improbable  it  is,  that  the  as- 
signor, by  ordering  the  first  class  of  claims  to  be  paid  in  part 
only  out  of  the  assigned  estate,  designed  thereby  that  any  ben- 
efit should  result  to  himself.  The  truth  is,  that  this  provision 
amounts,  and  was  intended  to  amount,  to  a  distribution  of  the 
assigned  property,  in  certain  proportions,  between  the  creditors 
whose  claims  were  arranged  in  the*  first  class;  the  balance 
being  turned  over  to  the  creditors  of  the  second  class  and  to 
the  general  creditors  of.  the  assignor,  to  prevent  the  possibility 
that  any  interest  in  the  assigned  estate  should  result  to  him. 

The  second  and  last  general  objection  to  the  validity  of  this 
assignment,  that  it  prefers  over  the  general  creditors  of  the  as- 
signor, certain  creditors  who  hyve  already  released  him  for  the  N 
chance  of  dividend  under  his  first  and  general  assignment, 
remains  to  be  considered.  This  provision,  which,  as  we  see 
from  the  accompanying  affidavits,  can  practically  operate  only 
in  favor  of  releasing  creditors  who  have  received  for  their 
releases  no  dividend  under  the  first  assignment,  is  conceived  in 
the  spirit  of  moral  justice ;  and  had  the  assignor  been  dealing 
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with  property  which  was  beneficially  his  own,  does  no  more 
for  the  wholly  unpaid  or  even  partially  paid  creditors  of  this* 
class,  than,  as  a  matter  of  general  equity,  ought  to  have  been 
done.  The  fact  of  a  release  of  debts  under  such  circumstances 
does  not  discharge  their  moral  obligation;  and  every  honest 
man  feels,  that,  in  case  of  future  acquisitions  by  the  debtor, 
releasing  creditors,  so  far  as  they  are  unpaid,  ought  to  be  placed 
by  him,  if  he  has  the  power,  upon  the  same  footing  with  those 
who  have  retained  the  power  to  enforce  against  him  their 
claims.  We  are  clear,  however,  that  a  right  of  preference 
can  be  exercised  by  an  insolvent  debtor  only  between  valid, 
subsisting  debts;  and  does  not  extend  to  those  which  have 
been  discharged  by  act  of  party,  as  in  this  case,  no  matter  how 
harsh,  in  general  justice,  the  consequences  may  be.  A  mere 
moral  obligation  is  not  sufficient,  as  the  consideration  of  a 
promise,  to  enable  it  to  be  legally  enforced  against  the  prom- 
isor himself ;  and  still  less  to  place  such  a  promise,  or  an  appli- 
cation of  property  in  favor  of  such  an  obligation,  upon  an  equal 
footing  with  claims  against  the  person  promising  or  applying 
which  have  the  sanction  of  law. 

Is,  however,  such  an  undisguised  attempt  in  an  assignment 
to  do  general  justice  between  his  releasing  and  non-releasing 
creditors,  so  "  had  or  contrived  of  fraud,  covin,  collusion,  and 
guile,  to  the  intent  or  purpose  to  delay,  or  hinder,  or  defraud 
creditors  of  their  just  and  lawful  actions,  suits,  debts,"  &c,  as 
by  bringing  it  within  the* range  of  our  statute  against  fraudu- 
lent conveyances,  renders  the  assignment,  "  clearly  and  utterly 
void  ?  "  It  is  likened  in  this  respect  to  preferences  of  fictitious 
debts,  —  to  reservations  of  property  in  favor  of  the  assignor  or 
his  family,  which  have  been  adjudged,  as  indicative  of  a  fraud- 
ulent detiign  upon  the  rights  of  creditors,  to  have  such  an  effect 
No  precedent  can  be  found,  however,  which  has  applied  the 
harsh  and  sweeping  remedy  of  the  statute  to  such  a  case  as 
this;  and  our  common  sense  recognizes  a  plain  distinction 
between  honest  things  which  one  may  be  incompetent  to  do, 
and  dishonest  things  which  no  one  ought  to  do,  —  between  a 
secret,  or  even  an  open,  attempt  of  a  debtor  to  deprive  his 
creditors  of  what  is  justly  theirs  in  favor  of  himself  or  his,  and 
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an  effort  on  his  part  in  applying  all  his  property  to  their  benefit, 
«to  endeavor  to  do  general  equity  between  them,  by  placing 
those  who  have  released  him  in  the  hope  of  payment,  and  are 
unpaid,  upon  the  same  footing  with  those  who  have  neither 
released  nor  been  paid. 

At  the  argument  it  was  urged  upon  us  as  decided,  that 
any  attempt  whatsoever  on  the  part  of  an  insolvent  assignor, 
though  made  without  disguise  in  his  assignment,  to  apply  a 
portion  of  his  property  to  the  benefit  of  others,  no  matter  whom, 
so  that  they  were  not  in  a  legal  sense  his  creditors,  made  the 
whole  assignment  fraudulent  and  void*  Without  doubt,  gen- 
eral expressions  may  be  found  in  some  of  the  cases  which  will 
bear  this  construction,  if,  as  we  have  no  right  to  do,  we  divorce 
the  phrases  of  a  judge  from  the  connection  in  which  he  uses 
them,  and  do  not,  according  to  the  received  rule,  limit  their 
meaning  by  the  state  of  facts  of  which  he  is  speaking.  Such 
phrases  are  quite  satisfied  by  applying  them  to  reservations  of 
property  for  tfee  benefit  of  the  assignor,  or  of  his  family,  or  of 
some  mere  volunteer  to  whom  in  no  sense  could  he  suppose 
himself  indebted,  without  pressing  them  so  far  as  to  embrace 
eases  of  open  and  honest  excess  of  power  in  adjusting  the  rela- 
tive claims  of  those  who  were  the  assignor's  creditors  when  he 
first  went  into  insolvency.  But  if  this  were  otherwise,  the 
astuteness  of  judges  of  other  states  to  find  fraud  in,  and  avoid, 
because  contrary  to  the  general  policy  of  their  law,  assignments 
with  preferences  made  by  insolvent  debtors,  would  furnish  no 
guide  to  us,  when  the  policy  of  our  law  sanctions  and  upholds 
such  instruments.  Our  statute  of  fraudulent  conveyances  was 
plainly  designed,  looking  at  the  terms  which  it  uses,  to  apply 
only  to  cases  of  actual  covin  and  deceit,  and  not  to  that  large 
class  of  constructive  frauds  with  which,  as  a  court  of  equity, 
we  may  deal  in  a  very  different  manner  from  that  which 
the  statute,  when  it  applies,  permits  us  to  do.  The  root  and 
branch  work  which  the  statute  makes,  in  the  former  class  of 
cases,  differs  very  materially  from  the  pruning  and  paring 
process  of  equity,  in  the  latter.  If  other  courts  choose  to  ignore 
this  distinction,  or  so  to  construe  their  statutes  of  fraudulent 
conveyances  as  to  bring  within  them  cases  of  constructive  as 
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well  as  of  actual  fraud,  we  nevertheless  feel  at  perfect  liberty 
to  recognize  it,  and  construe  our  statute  according  to  the  obvi-» 
ous  intent  of  the  legislature.  There  is  a  wide  difference  be- 
tween an  honest  excess  of  power  and  fraud,  which  no  casuistry 
can  confound.  The  clauses  of  an  instrument  which  are  impo- 
tent, for  the  former  reason,  may,  if  fairly  separable  from  the  rest, 
be  cut  out  as  dead,  and  the  living  parts  be  left  in  undiminished 
vigor ;  but  fraud,  in  any  part,  taints  and  corrupts  the  whole  con- 
veyance, and  by  force  of  the  statute  renders  it  "  clearly  and 
utterly  void." 

We  do  not  regard  the  objectionable  feature  in  this  assign- 
ment, which  we  are  considering,  as  indicating  that  the  instru- 
ment, or  any  part  of  it,  was  contrived  of  fraud,  covin,  collusion, 
or  guile,  to  defeat  or  hinder  the  creditors  of  the  assignor  in  the 
collection  of  their  debts,  but,  rather,  as  indicating  an  honest  but 
unwarranted  design  on  the  part  of  the  assignor,  to  apply  a  por- 
tion of  his  new  succession  towards  his  debts  of  moral  obligation, 
along  with,  and  as  if  they  were  debts  also  of  legal  obligation. 
We  will  not  be  the  first  to  bring  such  a  case  within  the  range  of 
the  statute  against  fraudulent  conveyances ;  but  whilst  we  hold 
the  application  to  be  void  for  want  of  power  in  the  assignor  to 
make  it,  shall  hold  the  assignment,  which  in  other  respects  is 
accordant  with  the  policy  of  our  law,  to  be  valid,  as  free  from 
all  taint  or  suspicion  of  "  covin,  collusion,  or  guile." 

The  result  is,  that  we  grant  the  motion  that  the  defendants 
be  restrained  from  further  prosecuting  their  levy  upon  the  trust 
property,  and  instruct  the  assignee  to  apply  no  portion  of  the 
trust  funds  to  the  payment  of  claims  which  have  been  released 
by  act  of  the  claimants. 

Decree  accordingly. 
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If  a  plea,  justifying  a  libel  which  contains  distinct  things,  may  justify  a  part  only,  it  will, 
at  all  events,  he  bad  on  general  demurrer,  if  where  the  libellous  matter  be  all  charged 
in  one  count,  it  do  not  deny  or  justify  the  whole  libellous  matter  so  charged,  or  do  not 
justify  all  the  charges  in  the  libellous  matter  which  it  professes  to  cover. 

Case,  for  libelling  the  plaintiff  in  his  office  of  chief  justice  of 
the  supreme  court,  and  reporter  of  its  decisions. 

The  declaration,  which  consisted  of  a  single  count,  alleged, 
in  the  usual  form,  the  publication  by  the  defendant,  of  and  con- 
cerning the  plaintiff  in  his  said  offices,  of  the  following  libellous 
matter,  relating  to  his  connection  with,  and  report  of,  the  suit 
in  equity — Robert  H.  Ives  v.  Charles  T.  Hazard  Sf  others  — 
reported  in  4  R.  I.  Rep.  p.  14: — 

"  On  perusing  this  report  I  find  it  based  on  a  statement  of 
alleged  facts,  which,  whether  true  or  false,  are  alike  entirely 
foreign  to  any  charges*  preferred  in  the  complainant's  bill,  or 
legal  issues  in  any  manner  involved  in  the  case  reported  upon. 
At  the  same  time  they  are  so  ingeniously  interwoven  in  the 
text,  and  apparently  sustained  by  the  recognition  of  points  sub- 
mitted by  the  counsel  for  the  complainant,  that  the  most  wary 
mind,  unacquainted  with  the  real  merits  of  the  suit,  can  scarcely 
fail  of  being  deceived  by  their  perusal;  Indeed  so  flagitious  is 
the  character  of  the  text  of  this  alleged  report  of  the  supreme 
court  of  this  state,  that  I  could  not  fully  persuade  myself  that 
it  was  a  genuine  document,  and  on  that  account  delayed  com- 
menting on  some  passages  in  your  communication  until  I 
could  have  access  to  the  'forthcoming  volume'  of  Rhode 
Island  Reports,  some  of  the  contents  of  which  you  seem  to 
have  enjoyed  the  privilege  of  anticipating.  My  scepticism  on 
this  point  was  a  good  deal  strengthened  upon  being  further 
assured  by  eminent  counsel  that  it  was  impossible  that  such  a 
report  could  emanate  from  a  judicial  tribunal  conversant  with 
the  case.  I  find,  however,  by  reference  to  the  4th  volume  of 
Reports  that  has  at  length  made  its  appearance,  that  the  docu- 
ment is  genuine,  and  that  the  supreme  court  of  Rhode  Island 
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has  by  some  means,  or  from  some  cause  been  induced  to  sanc- 
tion and  publish  in  the  judicial  report  of  its  proceedings,  charges 
of  the  most  infamous  character  against  the  defendant,  of  which 
he  was  not  accused  in  the  bill,  and  which  are  wholly  unwar- 
ranted and  unsupported  by  any  legal  allegations  or  testimony 
whatever :  meaning,  that  the  plaintiff,  in  his  office  as  reporter  of 
the  decisions  of  the  supreme  court  of  Rhode  Island,  had  stated 
in  his  report  of  said  suit  in  equity,  facts  foreign  to  the  cause  of 
action,  and  calculated  to  mislead  those  not  acquainted  with  the 
case,  as  well  as  charges  of  the  most  infamous  character  against 
Charles  T.  Hazard,  one  of  the  defendants  in  said  suit  in  equity, 
wholly  unsupported  by  any  legal  allegations  in  the  pleadings, 
or  by  any  testimony  in  the  case." 

"  How  far  the  subsequent  translation  of  your  senior  counsel 
to  the  seat  of  the  chief  justice  of  the  court,  and  his  appointment 
as  reporter  of  his  decisions,  has  influenced  the  language  of  the 
published  report,  remains  to  be  shown ;  but  I  am  bold  to  say 
that  it  affords  about  as  pretty  a  specimen  of  unprincipled  spe- 
cial pleading  as  can  be  found  upon  record :  meaning  that  the 
plaintiff,  influenced  by  his  relation  as  counsel  to  said  R.  EL 
lyes,  had  availed  himself  of  his  offices  as  chief  justice  and 
reporter  as  aforesaid,  to  cause  to  be  made  and  published  an 
unfair  and  unjust  report  of  said  suit  in  equity,  and  in  making 
said  report  had  resorted  to  unprincipled  special  pleading." 

"  What  kind  of  testimony  the  opinion  of  the  court,  as  above 
expressed,  is  based  upon,  neither  the  defendant,  C.  T.  Hazard, 
nor  the  public  would  probably  have  .ever  known  any  more  than 
the  victims  of  the  Holy  Inquisition  in  the  dark  ages  knew  of  the 
testimony  upon  which  that  secret  tribunal  condemned  them  to 
the  rack  or  the  stake,  were  it  not  that  your  senior  counsel  and 
devoted  friend,  a  citizen  of  the  highest  standing  in  our  state, 
and  a  man  of  singular  piety  and  candor,  had  been  elevated  to 
the  supreme  bench,  and  reporter  of  the  court's  opinions.  Far 
this  and  other  kindred  favors,  allow  me  to  tender  him,  through 
you  and  all  truth-seeking  citizens  of  th$  state,  my  unfeigned 
thanks ;  meaning  by  said  ironical  language,  that  the  plaintiff 
in  his  offices  aforesaid  as  chief  justice,  and  being  influenced  by 
his  former  relation  of  counsel  for  R.  H.  Ives,  had  caused  to  be 
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published  in  his  report  of  said  suit  in  equity,  a  statement  of 
facts  as  a  basis  for  the  opinion  of  the  court  which  was  not  rele- 
vant to  the  case." 

"  Beginning  with  your  brother's  irrelevant  deposition,  we  find 
the  burden  of  both  your  opening  and  closing  argument  confined 
to  this  slanderous  accusation,  and  now  that  the  senior  member 
of  your  counsel  has  been  translated  probably  through  you  and 
your  clique's  contrivances  to  the  chief  justiceship  of  the  supreme 
court  and  reporter  of  its  decisions,  we  find  this  same  atrocious 
libel  foisted  into  the  text  of  the  opinion  of  the  court,  in  almost 
the  same  words  that  were  used  by  the  chief  justice  when  acting 
as  your  counsel :  meaning  that  the  plaintiff,  in  his  offices  afore- 
said, being  influenced  by  his  relation  of  counsel  to  said  R.  H. 
Ives,  had  caused  an  atrocious  libel  and  scandalous  accusation 
to  be  foisted  into  the  report  of  the  decision  of  the  supreme  court 
in  said  suit  in  equity." 

"  Thanks  to  the  circumstances  that  have  compelled  you  at  so 
early  a  stage  in  the  contest  between  might  and  right  to  hazard 
your  cause  on  one  and  the  last  cast  of  the  die :  for  as  the 
great  Napoleon  never  sent  his  old  guard  into  the  fight  until 
every  other  expedient  to  turn  the  tide  of  battle  had  failed,  so  I 
am  sure  that  Robert  H.  Ives,  a  greater  tactician  than  he  in  the 
art  of  law  if  not  in  war,  must  have  exhausted  every  other  means 
of  deception,  before  he  ventured  on  the  audacious  expedient  of 
exorcising  from  the  supreme  court,  a  documentary  shield  for 
bis  protection,  partaking  so  far  as  truth  and  its  judicial  char- 
acter are  concerned,  of  all  the  elements  of  a  gross  /orgery.  I 
know  that  this  is  a  grave  charge  to  prefer  against  a  body  of 
men  whose  ermine  should,  from  the  nature  of  their  office,  be 
pure  and  unsullied,  even  from  the  suspicion  of  partisan  bias, 
but  still  I  will  maintain  the  charge,  and  pledge  myself  to  sus- 
tain it  to  the  satisfaction  of  a  majority  of  the  legislature  of  this 
state  if  necessary,  in  spite  of  all  the  dust  that  may  be  sought  to 
be  thrown  in  their  eyes,  by  the  swarm  of  debauched  members 
of  the  bar  that  so  generally  infest  its  halls,  and  who  as  a  body 
have  of  late  proved  themselves  to  be  the  abject  slaves  and  lick- 
spittles of  wealth  and  of  a  self-constituted  tribunal,  rather  than 
the  advocates  and  supporters  of  justice  and  the  laws ;  but  who, 
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had  they  a  tithe  of  the  honorable  sentiment  and  chivalrous 
impulses  that  once  distinguished  their  profession,  would  rise  to 
a  man,  and  demand  the  instant  and  ignominious  expulsion 
from  the  supreme  bench,  of  the  man  or  men,  who  have  so  irre- 
parably disgraced  their  position  and  the  state,  by  causing  to  be 
inserted  in  the  published  judicial  records,  atrocious  calumnies 
affecting  to  all  time  the  reputation  and  standing  of  a  plundered 
and  grossly  abused  man,  alike  false  in  fact  and  unsupported  by 
a  tittle  of  evidence  legally  before  the  court,  and  which  were 
they  true,  are  wholly  inapplicable  to  the  case  at  issue.  This 
was  doubtless  the  document  you  relied  upon  to  overawe  the 
deliberations  of  the  committee  appointed  by  the  house  to  report 
upon  the  merits  of  C.  T.  Hazard's  memorial,  and  the  equity 
powers  of  the  supreme  court.  We  here  behold  the  same  old 
cry  of  *  breach  of  trust1  thundered  into  the  ears  of  the  com- 
mittee, under  sanction  of  the  authority  of  a  court  who  have  not 
scrupled  to  incorporate  in  the  report  of  their  opinion  in  the  case 
of  Ives  v.  Hazard,  whole  sentences  bearing  unmistakable  evi- 
dence of  having  been  copied  almost  verbatim  from  the  argu- 
ments of  your  counsel,  or  from  your  own  statements,  and  which 
it  requires  nothing  but  a  recurrence  to  original  documents  in 
possession  of  the  court  to  prove  to  be  grossly  false:  meaning 
that  the  plaintiff,  in  his  offices  aforesaid,  being  influenced  by 
the  said  R.  H.  Ives,  had  issued  a  report  of  said  suit  in  equity, 
partaking  of  all  the  elements  of  a  gross  forgery,  and  that  the 
plaintiff  in  his  aforesaid  offices  had  disgraced  his  position  by 
inserting  iij  said  report  atrocious  calumnies  affecting  to  all  time 
the  reputation  and  standing  of  said  Charles  T.  Hazard,  and  to 
convey  to  the  public  a  favorable  but  untrue  impression  of  the 
case  of  said  Ives." 

"  What  next  ?  Ah  yes,  I  understand  you,  the  '  old  guard '  is 
still  in  reserve — your  last  appeal  as  usual  is  to  authority  —  to 
your  counsel,  law-maker,  law  administrator,  and  reporter  of  his 
own  decisions,  all  in  one :  meaning  that  the  plaintiff,  in  his 
offices  aforesaid,  was  ready  to  act,  and  did  act  as  the  aid  and 
assistant  of  said  R.  H.  Ives." 

"  Instead  of  looking  for  the  truth  as  they  might  readily  have 
found  it  in  the  original  document  in  their  possession,  the  court 
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have  evidently  taken  it  second  hand  from  your  counsel's  open* 
ing  argument  (page  7th,)  in  which  the  reporter,  I  mean  coun- 
sellor, says,  (speaking  of  Hazard's  letter,)  *  In  it  after  alluding 
to  a  purchase  which  he  just  effected  as  Agent  for  Mr.  Ives, 
from  a  third  person,'  &c. :  meaning  that  the  plaintiff  in  his 
offices  aforesaid  of  chief  justice  and  reporter,  being  influenced 
by  his  relation  of  counsel  to  the  said  Robert  H.  Ives,  inserted 
in  his  report  of  said  suit  in  equity  a  statement  taken  from  the 
argument  of  counsel  and  contradicted  by  original  documents 
placed  before  the  court,  and  thereby  falsely  represented  the  con* 
tents  of  a  certain  letter  of  said  Charles  T.  Hazard,  to  the  injury 
of  said  Hazard." 
a  Now  the  papers  of  the  case  show  that  you  not  only  had 

*  an  interview,'  but '  interviews,'  and  that  you  likewise  employed 
agents  to  have  interviews  with  her,  and  also  that  the  'Old 
Guard '  sent  an  agent  to  have  interviews  with  her  before  the 
issuing  of  the  court's  final  decree,  with  positive  orders  to  see  if 

*  a  release  could  be  obtained '  from  (blank,) ' ■  the 

wife  of  the  said  Charles  T.  Hazard,  in  favor  of  Robert  H  Ives/ 
and  in  case  'she  should  persist  in  refusing  to  release  the  same9 
'  make  an  allowance  out  of  the  stipulated  price  for  the  wife's 
dower:'  meaning  that  the  plaintiff  in  his  offices  aforesaid  of 
chief  justice  and  reporter,  being  influenced  by  his  former  rela- 
tion of  counsel  to  the  said  Robert  H.  Ives,  had  endeavored  to 
influence  by  his  official  position  the  wife  of  the  said  Charles  T. 
Hazard,  and  thereby  to  obtain  from  her  some  concession  in 
fovor  of  his  former  client,  the  said  Robert  H.  Ives." 

14  There  was  not  a  particle  of  either  legal  or  illegal  testimony 
before  the  court  to  even  hang  a  suspicion  upon,  that  the  wife 
of  Hazard  ever  consented  or  offered  to  sell  her  rights  of  dower 
in  the  Peckham  farm.  And  our  self-constituted  court  of  equity 
possessed  no  more  legal  right  to  beset  her  in  her  husband's 
house,  with  their  whipper-ins,  in  order  to  compel  or  intimidate 
her  into  releasing  her  right  of  dower  in  favor  of  Robert  H.  Ives, 
than  the  same  tribunal  has  authority  to  dispatch  its  presiding 
judge  on  a  mission  to  Buckingham  palace  to  'examine'  Queen 
Victoria,  'and  inquire'  whether  she  will  or  will  not  'consent' 
to  place  the  court's  dictatorial  ambassador  at  the  head  of  the 
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criminal  bench  of  her  realm  on  the  ground  of  his  fancied  re* 
semblance  in  aspect  and  disposition  to  the  renowned  Jeffreys, 
and  in  the  event  *  she  should  persist  in  refusing  to  (confer)  the 
same/  then,  in  that  case,  the  alleged  descendant  of  King  James9 
blood-  and  brandy-swilling  chief  justice  should  by  virtue  of  the 
court's  authority  compel  her  royal  husband  to  make  *  such  an 
allowance '  out  of  their  highness'  privy  purse  as  be  might  think 
expedient,  as  a  penalty  for  the  persistant  obstinacy  of  his  little 
Queen :  meaning  that  the  plaintiff  in  his  office  of  chief  justice 
used  his  official  position,  to  .intimidate  the  wife  of  said  Charles 
T.  Hazard  and  to  compel  her  to  release  her  rights  of  dower, 
and  that  the  plaintiff  was  a  cruel  and  drunken  judge,  and  in 
action  and  conduct  like  Judge  Jeffreys,  a  well-known  drunken 
and  infamous  English  judge  of  the  time  of  James  IL,  king  of 
Great  Britain,  England  and  Ireland." 

"  At  the  time  the  case  alluded  to  was  decided,  the  court  was 
composed  of  justices  Staples,  Brayton,  Bosworth  and  Shearman. 
We  think,  however,  the  final  decree  from  some  unexplained 
cause  was  not  issued  until  after  chief  justice  Staples  was  super- 
ceded by  lawyer  Ames,  who  acted  as  the  plaintiff's  counsel, 
the  decision  therein  being  pronounced,  as  far  as  we  can  dis- 
cover, minutely  in  every  particular  as  it  was  asked  for  by 
lawyer  Ames,  which  probably  has  led  to  the  misapprehension 
by  the  writer  in  the  Transcript :  meaning  that  the  plaintiff  in 
his  office  as  chief  justice  had  influenced  the  final  decree  of  the 
court  in  said  suit  in  equity,  and  had  caused  and  procured  an 
opinion  of  the  court  therein  in  conformity  with  his  argument 
while  at  the  bar,  by  using  his  influence  or  authority  as  chief 
justice  for  that  purpose." 

To  this  declaration  the  defendant  filed  two  special  pleas,  and 
the  general  issue. 

The  first  special  plea  was :  "  And  the  said  defendant  comes 
and  defends  the  wrong  and  injury,  when,  &c,  and  as  to  the 
following  alleged  libellous  matter  set  forth  in  the  plaintiff's 
declaration,  namely,"  (here  the  plea  recited  the  matter  alleged  in 
the  declaration  to  be  libellous,  "  On  perusing  thisreport,"  &&, 
and  ending,  "  my  unfeigned  thanks,")  "  the  said  defendant  says, 
that  the  plaintiff  aforesaid,  his  action  aforesaid,  thereof  against 
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him  ought  not  to  have  or  maintain,  because  he  says,  that  the 
plaintiff  aforesaid,  in  his  capacity  of  reporter  as  mentioned  in  the 
plaintiff's  declaration}  in  his  report  of  the  suit  in  equity  mentioned 
in  said  declaration,  made  a  statement  in  the  words  and  figures 
following,  namely : "  (here  the  plea  recited  the  report  of  the  case, 
as  contained  in  4  R.  L  Rep.  14,  from  the  beginning  down  to  the 
statement  of  the  points  made  by  the  counsel,)  "  upon  which 
statement,  the  report  aforesaid  was  based,  and  in  which  report 
the  said  plaintiff,  in  his  capacity  as  reporter  as  aforesaid,  repre* 
sented  and  alleged  that  the  facts  set  forth  in  said  statement 
formed  the  basis  upon  which  the  report  aforesaid,  and  the  de- 
cision of  the  court  in  which  said  suit  was  pending,  were  based; 
some  of  which  said  alleged  facts  were  entirely  foreign  to  any 
charges  preferred  in  the  bill  of  complaint  mentioned  in  said 
declaration,  and  to  any  legal  issues,  in  any  manner  involved  in 
the  suit  in  equity  aforesaid ;  and  which  were  by  the  plaintiff, 
in  his  said  capacity  of  reporter,  so  interwoven  in  the  text  of 
said  report,  and  apparently  sustained  by  the  recognition  of 
points  submitted  by  the  counsel  of  the  complainant  in  said 
suit,  that  persons  unacquainted  with  the  re&l  merits  of  said  suit 
would  be  likely  to  be  deceived  by  the  perusal  thereof:  where- 
fore the  said  defendant,  at  Providence,  in  said  county,  at  the 
time  mentioned  in  said  declaration,  composed  and  published, 
and  caused  and  procured  to  be  published  the  alleged  libellous 
matter  above  set  forth,  as  he  lawfully  might  for  the  cause  afore* 
said ;  and  this  he  is  ready  to  verify,"  &c 

The  second  special  plea,  as  to  the  same  portion  of  the  libel* 
kras  matter  charged  in  the  declaration  which  was  covered  by 
the  first  plea,  alleged,  that "  the  Said  plaintiff  his  action  afore* 
said,  thereof  against  him,  the  said  defendant,  ought  not  to  have 
or  maintain,  because  he  saith,  that  the  report  mentioned  in  said 
declaration  made  by  the  plaintiff  in  his  capacity  of  reporter,  as 
is  mentioned  in  said  declaration,  contained,  among  other  state* 
ments,  certain  statements  of  alleged  facts,  in  the  words  and 
figures  following,  that  is  to  say : "  (here  the  plea  recited  portions 
of  the  statement  of  facts  in  said  report,  and  a  portion  of  the 
second  point,  as  stated  in  said  report,  taken  by  the  counsel  for 
the  complainant  as  to  fraud  and  surprise,)  "  upon  each  and  all  of 
29* 
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which  statements  aforesaid,  the  report  aforesaid  was  based,  and 
each  of  which  said  statements  was  foreign  to  any  charges  pre- 
ferred in  the  bill  in  said  suit,  and  to  the  legal  issues  involved  in 
the  same;  and  the  charges  made  in  and  by  said  statements 
against  the  said  Charles  T*  Hazard  were  in  fact  wholly  unwar- 
ranted and  unsupported  by  any  legal  allegations  or  testimony 
in  said  suit,  and  in  relation  to  which  no  accusation  was  made 
against  him  in  said  bill  of  complaint,  while'the  said  statements 
were  so  interwoven  in  the  text  of  said  report,  and  so  apparently 
sustained  by  the  recognition  of  points  submitted  by  the  counsel 
for  the  complainant  in  said  suit,  that  persons  unacquainted 
with  the  real  merits  of  said  suit  would  be  likely  to  be  deceived 
by  the  perusal  of  said  statements.  Wherefore  the  said  defend- 
ant, at  the  time  mentioned  in  the  plaintiff's  declaration,  at  said 
Providence,  did  compose  and  publish  the  supposed  libellous 
matter  hereinbefore  mentioned,  which  he  lawfully  might  do,  for 
the  cause  aforesaid ;  and  this  he  is  ready  to  verify,"  &c. 

To  these  special  pleas  the  plaintiff  demurred,  generally,  and 
joined  in  the  general  issue. 

Payne,  with  whofti  was  B.  R.  Curtis,  of  Boston,  in  support 
of  the  demurrer. 

1.  The  pleas  do  not  profess  to  answer  the  whole  declaration. 

2.  They  do  not  answer  that  portion  of  the  declaration  which 
they  profess  to  answer.  To  say  that  a  statement  of  facts  was 
entirely  foreign,  &c  [read  the  plea]  is  one  thing ;  to  say  that 
the  same  statement  is,  &c.  [read  the  libel]  is  quite  another 
thing.  Then,  that  portion  of  the  declaration  professedly  covered 
by  these  pleas  contains  libellous  matter,  to  which  no  answer 
whatever  is  made  by  either  plea.  The  defendant  cannot  be 
allowed  to  limit  the  controversy,  and  tone  down  his  original 
slander.  If  he  attempt  to  do  it,  the  plaintiff)  though  in  fact  he 
knows  the  plea  to  be  libellous  and  false,  must  admit  its  truth 
by  demurrer,  as  the  only  means  of  compelling  the  defendant  to 
answer  the  declaration  either  by  denying  that  he  published  the 
libellous  matter,  or  by  admitting  the  publication,  and  proving 
its  truth.  The  justification  must  be  of  the  specific  charge  in 
the  declaration,  and  it  must  be  as  broad  as  that  charge  is.  If  it 
go  beside  it  or  fall  short  of  it,  it  is  naught  It  must  be  in  point 
of  law  identical  with  it    1  Am.  Leading  Cases,  163,  and  cases 
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cited;  EdsaU  v.  Russell,  6  Jurist,  996;  2  Har.  Dig.  2433-4; 
Belsham  v.  Blackwood,  5  Eng.  L.  &  Eq.  409.  To  determine 
whether  the  matter  is  libellous,  and  to  ascertain  the  meaning  of 
any  part,  the  whole  written  or  printed  matter  of  which  the 
alleged  libellous  passages  form  a  part,  may  be  read  in  evidence 
to  the  court  or  jury.  1  Am.  Leading  Cases,  128-136, 142, 148 
and  cases  cited ;  2  Starkie  on  Slandef ,  85,  320  and  cases  cited ; 
Commonwealth  v.  Kneeland,  20  Pick.  206, 216 ;  Graves  v.  Waller, 
19  Conn.  90. 
X  M.  Blake,  in  support  of  the  pleas. 

1.  The  alleged  libel  contains  distinct  things ;  arid  in  such  a 
case  the  defendant  may  plead  in  justification  of  any  of  them, 
and  need  not  justify  all.  1  Stark,  on  Slander,  490 ;  Cooke  on 
Defamation,  119 ;  Fero  v.  Boscoe,  4  Comst  162. 

2.  The  pleas  answer  the  substance  and  foundation  of  all 
that  part  of  the  declaration  which  they  profess  to  answer,  and 
that  is  sufficient  Cooke  on  Defamation,  117 ;  1  Stark,  on  Slan- 
der, 483;  Morrison  v.  Harmer,  3  Bing.  N.  C.  759;  32  Eng. 
Com.  L.  R.  320 ;  Edwards  v.  BeU,  1  Bing.  402 ;  8  Eng.  Com. 
L.  R.  360 ;  1  Cbitty's  Plea,  455. 

3.  If  the  defendant  justify  specially,  it  will  not  be  necessary 
for  him  in  his  plea  to  deny  the  innuendoes  and  epithets  con* 
tained  in  the  declaration.  Stark,  on  Slander,  476 ;  Cooke  on 
Defamation,  114  ;  Astley  v.  Younge,  Burr.  807. 

4.  A  plea  of  justification  carries  with  it  a  justification  of  a 
fair  comment  upon  the  facts  which  it  specifies,  and  whether  the 
comment  raises  an  imputation  which  may  or  may  not  be  a  just 
inference  therefrom,  is  a  question  for  the  jury.  Cooke  on  Defa- 
mation, 123 ;  Clark  v.  Taylor,  2  Bing.  N.  C.  654 ;  29  Eng.  Com. 
L.R.445. 

Bosworth,  J.  The  questions  now  before  us,  in  this  case,  arise 
upon  a  general  demurrer  to  two  special  pleas,  filed  by  the  de- 
fendant. The  declaration  alleges  the  publication  of  a  libel  by 
the  defendant  of  and  concerning  the  plaintiff,  in  his  office  of 
reporter  of  the  decisions  of  the  supreme  court,  and  in  his  office 
of  chief  justice  of  said  court. 

The  pleas  filed  are  special  pleas  in  justification.  The  causes 
of  demurrer  assigned  are,  that  they  do  not  profess  to  answer  the 
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whole  declaration ;  and  that  they  do  not  answer  that  portion  of 
the  declaration  which  they  profess  to  answer. 

The  first  ground  alleged  for  cause  of  demurrer  is  answered 
by  the  defendant,  by  saying,  that  the  alleged  libel  contains 
distinct  things  ;  and  that,  in  such  case,  the  defendant  may 
plead  in  justification  of  any  of  them,  and  need  not  justify  all. 
The  authorities  cited  by  the  defendant  seem  to  sustain  him  in 
this  position ;  although  their  legal  soundness  is  denied  by  sev« 
eral  eminent  judges  in  this  country,  and  the  decisions  of  courts 
of  high  authority  are  based  upon  a  precisely  opposite  doctrine, 
iii  Sterling  v.  Sherwood,  20  Johns.  Rep.  206,  Chief  Justice  Spen- 
cer, in  reference  to  the  position  on  this  subject  laid  down  by  Air* 
Chitty  in  his  1st  vol.  of  Pleading,  and  by  Sergeant  Williams, 
(Saunders  !,  28,  n.  3),  says,  that  it  is  not  law ;  and  that  the 
cases  referred  to  in  support  of  it,  do  not  bear  out  the  proposi- 
tion ;  and  there  are  several  cases  which  are  directly  opposed  to 
it.  He  says,  that  the  true  rule  is  laid  down  by  Kent,  J.  in  Bigg* 
v.  Detimsotiy  3  Johns.  Cases,  205,  thus :  "  That  as  the  plea  did 
not,  either  by  denying  or  justifying,  meet  the  whole  matter  or 
gravamen  contained  in  the  count,  it  was  for  that  reason  bad 
In  a  note  to  the  text  of  Chitty  on  Pleading,  7th  American  edi- 
tion, vol.  1,  p.  555,  it  is  stated,  that  in  England,  if  a  plea  b*» 
gin  as  an  answer  only  to  a  part  of  the  declaration,  and  is  in 
truth  only  an  answer  to  part,  the  plaintiff  must  take  judgment 
of  the  part  unanswered  as  by  nil  dicit.  Here  a  general  de- 
murrer to  such  plea  is  sustained*  This  is  a  fatal  defect"  So 
it  was  decided  in  Sterling  v.  Sherwood,  before  referred  to,  and  in 
several  other  cases  quoted  in  the  note  to  Chitty. 

On  the  ground  of  the  second  alleged  cause  for  demurrer, 
we  think  the  pleas  in  this  case  are  certainly  bad.  That  a 
plea  in  bar  must  answer  that  portion  of  the  declaration  which 
it  professes  to  answer,  is  a  rule  not  controverted.  The  rules  of 
pleading,  in  a  case  of  libel  or  slander,  require  that  a  plea  of 
justification  must  contain  a  specific  charge,  set  forth  with  cer- 
tainty and  particularity;  and  that  the  plea  must  be  as  extensive 
as  the  imputation  complained  of  in  the  declaration.  In  order 
to  determine  what  is  the  extent  of  the  imputation,  we  must 
look  at  the  whole  language  which  the  plea  professes  to  justify. 
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If  a  plea  justify  everything  that  is  essential,  it  will  be  a  good 
answer ;  but  if  it  justify  that  part  of  the  alleged  libellous  mat- 
ter which  is  comparatively  unessential,  leaving  out  that  part 
which  gives  a  sting  to  the  whole,  it  must  certainly  be  adjudged 
bad.  Upon  examination  of  the  declaration  in  this  case  we  are 
of  opinion,  that  the  substance  of  the  libellous  matter  set  out  in 
the  declaration  is  unanswered  by  the  pleas.  The  substance  of 
the  libel  charged,  is,  as  we  think  no  one  could  fail  to  gather 
from  a  perusal  of  it,  that  the  plaintiff  who  had  been  counsel  of 
Robert  H.  Ives  in  the  case  of  Ives  v.  Hazard,  had  in  his  capa- 
city of  reporter,  after  he  had  been  promoted  to  the  office  of 
chief  justice  of  the  court,  with  the  purpose  of  benefiting  his 
former  client,  and  injuring  the  defendant  in  the  case,  made  an 
irrelevant  statement  of  the  case,  calculated  to  deceive ;  and  in 
making  the  report  had  resorted  to  unprincipled  special  plead- 
ing ;  making  infamous  accusations  against  the  defendant 
Charles  T.  Hazard,  unsupported  by  allegations  in  the  bill  or 
by  legal  proof  in  the  cause ;  that  the  text  of  the  report  was 
flagitious  in  its  character,  and  that  the  plaintiff  had  prostituted 
Mb  offices  to  the  baseness  of  those  purposes  and  acts.  This 
we  understand  to  be  the  fair  import  of  that  part  of  the  libel- 
lous matter  set  out  in  the  declaration  which  these  pleas  profess 
to  answer.  The  first  plea  sets  out  the  statement  of  facts  as 
published  in  the  4th  vol.  of  R.  L  Reports,  and  alleges  that  some 
of  the  statements  therein  are  foreign  to  the  charges  in  the  bill 
or  the  legal  issues  in  the  cause,  and  are  so  interwoven  in  the 
text,  and  apparently  sustained  by  points  made  by  the  counsel 
of  the  plaintiff,  that  persons  unacquainted  with  the  case  are 
likely  to  be  deceived  by  their  perusal.  This  answer  comes  very 
far  short  of  an  answer  to  the  charge  made.  The  charge  of  un- 
principled special  pleading,  of  making  a  flagitious  report,  of 
making  infamous  accusations,  is  a  very  different  matter  from 
that  of  making  some  irrelevant  statements  so  interwoven  in  the 
text  as  that  those  unacquainted  with  the  merits  of  the  case 
would  be  likely  to  be  deceived  by  a  perusal  of  them.  The  one 
might  naturally  be  the  result  of  inadvertence  or  carelessness,  or 
might  be  a  true  report  of  a  trial ;  the  other  imports  malice  of 
purpose  and  baseness  of  conduct.    The  second  plea  differs  from 
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the  first  in  reciting,  in  addition  to  the  statement  of  facts,  some 
of  the  points  made  by  counsel  in  the  case,  and  alleging  that 
each  and  all  of  the  statements  therein  are  of  the  nature  set  out 
in  the  first  plea,  and  that  all  of  the  charges  made  in  and  by 
said  statements  against  said  Charles  T.  Hazard,  tfere  unsup- 
ported and  unwarranted  by  any  legal  allegations  or  testimony 
in  said  suit  No  charges  against  the  said  Charles  T.  Hazard 
are  particularized,  nor  does  the  plea  state  that  there  are  any  of 
a  character  such  as  the  libellous  matter  imports. 

In  both  pleas  the  most  disgraceful  part  of  the  alleged  libel* 
lous  matter  is  entirely  unnoticed.  If  the  matter  stated  in  them 
can  be  proved  to  be  true,  and  if  they  can  be  adjudged  a  suffi- 
cient answer,  the  result  would  establish,  that  a  man  might 
make  a  statement  of  another  and  so  characterize  it  as  to  make 
it  import  the  deepest  criminality,  and  then,  by  pleading  the 
truth  of  the  statement  without  its  criminal  character,  shield 
himself  from  all  liability.  In  effect  such  a  mode  of  justification 
would  enable  a  defendant  to  a  charge  of  libel,  to  say  to  the 
plaintiff,  "  true,  I  published  what  you  charge  me  with  publish- 
ing, but  a  part  of  it  is  true,  and  therefore  I  am  justified  of  the 
whole.*1 

For  these  reasons  the  demurrer  must  be  sustained  and  the 
pleas  overruled. 


Joseph  McCulloch  t>.  William  E.  Dodge  &  another. 

The  time  of  redemption  of  a  tax  title,  accrued  under  the  act  contained  in  the  Digest  of 
1844,  is  not  enlarged  from  six  months  to  one  year  by  the  act  of  March  18, 1866,  con- 
tained in  the  Revised  Statutes  of  1857}  the  proviso  in  the  repealing  clause  to  the  latter 
act  expressly  saving  all  rights  vested  under  the  former  act 

Where  the  time  of  redemption  is  past,  if  the  owner  of  an  estate  sold  for  taxes  would 
avail  himself  of  a  waiver  of  the  tax  title,  made  on  condition  that  he  would  on  a  day 
certain  exhibit  proof  of  his  ownership  and  former  right  to  redeem,  ho  must  comply 
with  the  condition  before  he  can  avail  himself  of  the  waiver. 

Upon  a  mere  bill  to  redeem  a  tax  title  upon  the  ground  that  the  tender  required  by  the 
statute  had  been  made  within  the  legal  time  of  redemption,  the  complainant  can  have 
no  relief  upon  the  grounds,  that  no  tax  was  assessed,  or  that  the  tax  was  illegally  as* 
sessed,  or  that  the  person  who  acted  as  collector  of  taxes  was  not  collector,  or  that  the 
sale  was  void,  or  the  deed  void,  although  the  bill  speaks  of  the  sale  as  made  by  a  per- 
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sod  who  aamaned  to  be  collector,  and  of  the  assessment  and  sale  and  deed  as  prttetukd; 
the  bill  not  seeking  relief  npon  these  latter  grounds,  and  containing  no  specific  allega- 
tions fitted  to  them. 

This  was  a  bill  in  equity  to  redeem  three  lots  of  land  in 
North  Providence,  near  the  village  of  Pawtucket,  which  had 
been  sold  by  the  collector  of  North  Providence  for  non-payment 
of  taxes  assessed  thereon  against  one  Hugh  Maxwell,  under 
whom  the  complainant  claimed  to  derive  title ;  the  defendant, 
Dodge,  being  the  purchaser  of  the  lots  at  the  collector's  sale, 
and  the  defendant,  Brown,  a  grantee  of  the  same  from  Dodge. 
The  sale  took  place  on  the  27th  day  of  December,  1854,  on 
which  day  the  collector's  deed  to  Dodge  bore  date.  Dodge's 
deed  to  Brown  bore  date  on  the  5th  day  of  September,  1855. 
The  allegations  of  the  bill,  and  the  facts  proved  are  sufficiently 
stated  in  the  opinion  of  the  court 

T.  A  Jenckes,  for  the  complainant 

1.  Every  prerequisite  of  the  statute,  however  unessential  and 
unimportant,  relating  to  the  levy,  assessment,  and  collection  of 
taxes,  must  be  complied  with,  in  order  to  the  validity  of  a  tax 
title.  Blackwdl  on  Tax  Titles,  81,  82;  Hawkins  v.  Kempe, 
3  East,  410;  Sumner  v.  Sherman,  13  Verm.  602;  Brown  v. 
Veazie,  25  Maine,  359 ;  Little  v.  Thwrston,  3  Mass.  432.  The 
law  requires  that  taxes  on  real  estate  shall  be  assessed  to  the 
owners,  and  that  separate  tracts  or  parcels  shall  be  separately 
described  and  valued,  as  far  as  practicable.  Rev.  Stats,  ch.  38, 
§  4.  It  is  stated  in  the  bill,  and  admitted  in  the  answer,  that 
the  land  in  question  was  divided  into  parcels,  numbered  7,  8, 
and  9 ;  but  there  is  no  allegation  or  shadow  of  pretence  that 
the  land  was  assessed  and  valued  in  the  manner  required  by 
this  section.  This  prerequisite  is  indispensable  to  the  validity 
of  the  tax.  Blackwell  on  Tax  Titles,  130,  183 ;  Thurston  v. 
Little,  3  Mass.  429. 

Again,  the  statute  requires  that  the  collector  shall  give  notice 
pf  the  time  and  place  of  sale  in  some  newspaper  printed  in  the 
town,  if  there  be  one,  and  if  none  be  printed  in  the  town,  then 
in  some  newspaper  printed  in  the  state,  for  the  space  of  three 
weeks.  Rev.  Stats,  ch.  40,  §  11.  Sudi  advertisement  is  a  pre- 
requisite under  the  statute  to  the  validity  of  a  tax  title.    Black- 
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well  on  Tax  Titles,  253,  254  and  cases  cited.  It  is  not  in  any 
manner  alleged  or  pretended  that  the  sale  in  the  present  case 
was  advertised  in  the  manner  thus  prescribed 

2.  There  is  no  proof  that  any  of  the  statute  prerequisites 
to  the  validity  of  a  tax  sale  have  been  complied  with;  the 
general  allegation  of  the  answer,  that  all  requisites  had  been  com- 
plied with,  being  no  proof,  and  the  onus  probandi  resting  upon 
those  who  claim  under  a  tax  sale.    Blackwell  on  Tax  Titles,  94. 

3.  The  assessment  of  the  tax  was  void,  being  signed  by  but 
three  out  of  the  seven  assessors  appointed.  Blackwell  on  Tax 
Titles,  ch.  3,  §  7. 

4.  In  such  a  case,  there  being  no  adequate  remedy  at  law. 
the  proper  relief  is  in  equity,  in  order  that  the  cloud  cast  upon 
the  complainant's  title  by  this  void  tax  title,  may  be  removed. 
Yancy  et  al  v.  Hopkins,  1  Munf.  R.  410,  437 ;  Corporation  of 
City  of  Washington  v.  Pratt  et  al.  8  Wheat.  681 ;  9  lb.  838, 
846 ;  Hamilton  v.  Oummings,  1  Johns.  Ch.  R.  517 ;  Apthorp  v. 
Comstock,  2  Paige,  482 ;  Petit  v.  Shepherd,  5  lb.  493 \  Grover 
v.  Hugell,  3  Russ.  432 ;  Hawhshaw  v.  Parkins,  2  Swanst  546. 

5.  The  objection  to  the  jurisdiction  of  the  court,  the  respon- 
dents having  answered  the  bill,  and  the  court  being  competent 
to  relieve,  comes  too  late.  Orandin  et  al  v.  Leroy  Sf  Smith, 
2  Paige,  509 ;  Ludlow  v.  Simond,  2  Caines  Cas.  in  Error,  1,  40; 
First  Cong.  Soc.  Sfc.  v.  Trustees,  SfC.  23  Pick.  148 ;  UnderhiU 
v.  Van  Cortlandt,  2  Johns.  Ch.  R.  369 ;  Livingston  v.  LivingstTn, 
4  lb.  290 ;  Bank  of  Kentucky  v.  Schuylkill  Bank,  Parsons  Eq. 
Cas.  222. 

Burges  8f  Brownell,  for  the  defendants. 

1.  The  estate  was  rightfully  taxed  to  Hugh  Maxwell. 

2.  It  was  rightfully  sold  by  the  collector  for  the  non-payment 
of  taxes. 

3.  There  was  no  offer  by  the  plaintiff  to  redeem,  nor  by  any 
other  person  in  his  behalf,  within  the  six  months  prescribed  by 
the  statute.    Dig.  1844,  p.  433. 

Brayton,  J.  This  bill,  in  its  frame,  is  a  bill  to  redeem  from 
a  tax  title.  The  allegations  of  the  bill  are  directed  to  this  end, 
and  the  prayer  of  it  is,  that  the  defendants  may  be  decreed  to 
convey  to  the  plaintiff  upon  payment  to  them  of  the  amount 
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by  them  paid,  with  twenty  (20)  per  cent,  in  addition  thereto,  as 
the  statutes  provide,  in  case  of  sale  for  taxes. 

Although  it  is  alleged  in  the  bill  that  the  person  who  exe- 
cuted the  deed  to  the  defendant,  Dodge,  assumed  and  pretended 
to  be  a  collector  of  taxes,  that  he  made  a  pretended  sale  for 
the  alleged  purpose  of  collecting  a  tax  alleged  by  him  to  have 
been  assessed  upon  the  estate  by  the  assessors  of  taxes  of  the 
town  of  North  Providence,  and  that  a  pretended  collector  had 
executed  the  deed,  it  is  not  alleged,  nor  anywhere  stated,  that 
no  such  tax  was  assessed,  or  that  it  was  illegally  assessed,  or 
that  Martin  was  not  collector,  and  authorized  to  collect,  and  for 
non-payment,  to  sell  the  estate. 

The  bill  assumes,  therefore,  that  the  tax  was  legally  assessed, 
that  Martin  was  the  collector,  that  he  regularly  sold  the  estate 
for  the  payment  of  the  tax  assessed  thereon,  and  alleges,  that 
the  plaintiff  has  tendered  to  the  defendant,  Dodge,  the  amount 
paid  by  him  at  the  sale,  with  twenty  (20)  per  cent,  in  addition 
thereto,  and  also  made  the  same  tender  to  the  -defendant, 
Brown,  and  demanded  a  reconveyance  from  each  of  them, 
which  they  refused,  and  for  relief  asks,  that  they  may  be  com- 
pelled to  convey  upon  payment  of  such  sum ;  and  the  question 
is,  if  the  plaintiff  has  established  any  right  to  redeem  the  estate 
now,  upon  payment  ?  By  the  36th  section  of  the  act  regulat- 
ing the  assessing  and  collecting  of  taxes,  Digest  of  1844,  page 
433,  it  is  provided,  that  in  case  of  sale  for  taxes,  the  owner  of 
the  estate  sold,  his  devisees  and  heirs,  "  shall  have  the  right, 
within  six  months  after  the  sale,  to  redeem  the  same,  upon 
repaying  to  the  purchaser  the  amount  paid  therefor,  with 
twenty  per  cent,  in  addition."  The  bill  alleges  that  the  tender 
was  made  after  the  expiration  of  six  months  from  the  time  of 
sale,  and  alleges  no  tender  made  at  an  earlier  date,  or  any 
earlier  request  to  be  allowed  to  redeem.  Although  the  act 
makes  the  estate  in  the  hands  of  the  purchaser  defeasible  until 
the  expiration  of  the  six  months,  it  becomes  absolute  in  him  on 
the  expiration  of  that  time.  Under  this  provision,  the  right  of 
the  plaintiff  to  redeem  has  become  barred  by  lapse  of  time. 

After  the  sale  of  this  estate  and  the  purchase  by  Dodge,  viz. 
at  the  January  session,  1855,  the  General  Assembly  passed  a 

vol.  in. — AMES.  80 
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new  statute  regulating  the  assessing  and  collecting  of  taxes, 
containing  new  provisions,  and  repealing  all  other  acts  regulat- 
ing the  assessing  and  collecting  of  taxes.  This  act  went  into 
effect  on  the  13th  day  of  March,  1855.  By  its  44th  section,  it 
was  provided,  that  the  owner  might  redeem  from  a  tax  sale, 
upon  payment  to  the  purchaser  of  the  sum  by  him  paid,  with 
twenty  (20)  per  cent,  in  addition,  at  any  time  within  one  year 
after  the  sale,  or,  if  suit  be  brought  involving  the  validity  of  the 
sale  within  one  year,  that  he  might  redeem  within  six  months 
after  final  judgment  in  such  suit. 

The  repealing  clause  of  this  last  act  contains  this  proviso :  — 
"  that  all  rights,  vested  in  any  persons  by  virtue  of  any  act 
hereby  repealed  shall  remain  unimpaired  by  this  act,  and  all 
matters  commenced  by  virtue  of  any  act  so  repealed  may  be 
prosecuted  and  pursued  to  final  judgment  in  the  same  manner 
as  if  this  act  had  not  been  passed,  and  no  new  provision  in  this 
act  shall  affect  any  action  or  suit  now  pending,  or  judgment 
rendered."  The  plaintiff  claims  that  under  this  act  the  time  to 
redeem  is  extended  to  one  year  after  the  sale,  and  as  he  ten- 
dered, and  offered  to  redeem  within  that  time,  he  is  now  enti- 
tled to  this  remedy.  The  proviso  of  the  repealing  clause  is 
expressed  in  language  too  strong  to  admit  the  plaintiff's  con- 
struction ;  all  idea  of  extending  the  time  of  redemption  is  so 
entirely  excluded.  0 

All  rights  vested  under  the  repealed  act  are  to  remain  unim- 
paired. The  purchaser  under  the  repealed  act  took  the  con- 
veyance of  the  estate  upon  a  condition  that  it  should  for  six 
months  be  defeasible  at  the  election  of  the  prior  owner,  and  to 
be  absolute  if  he  did  not  elect  within  that  time.  The  right  of 
the  purchaser  became  vested  under  the  former  act,  and  is  not  to 
be  impaired  by  restricting  his  rights,  or  enlarging  those  of  the 
owner.  But  that  no  doubt  might  arise,  it  further  provides,  that 
all  matters  commenced  under  the  repealed  act,  or  which  not 
being  then  commenced,  might  thereafter  be  commenced  by 
virtue  of  the  repealed  act,  should  be  prosecuted  and  pursued 
without  reference  to  this  act,  and  as  if  it  did  not  exist  The 
plaintiff  can  therefore  derive  no  benefit  from  the  tax  acts  as 
they  now  stand  in  enlarging  the  time  of  redemption,  but  his 
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right  mast  depend  upon  the  provisions  of  the  repealed  act. 
Though  his  bill  was  filed  within  one  year,  his  right  must  be 
determined  by  the  repealed  act,  by  which  the  time  of  redemp- 
tion is  limited  to  six  months  after  the  sale. 

The  plaintiff  urges,  however,  in  order  to  relief  under  this  bill, 
that  there  was  a  waiver  of  the  forfeiture  by  Dodge,  the  defend- 
ant, after  the  expiration  of  the  six  months,  and  that  the  said 
Dodge,  by  his  answer  admits,  that  he  expressly  promised  the 
plaintiff  to  release  to  him  the  tax  title  on  repayment  of  the 
amount  paid  for  the  estate,  with  the  twenty  (20)  per  cent,  ad- 
ditional The  bill  sets  up  no  such  ground  of  relief.  It  is  no- 
where alleged  that  there  was  any  waiver  by  either  defendant, 
or  any  promise  by  either  to  convey,  or  any  negotiation,  corre- 
spondence, or  conversation  between  the  parties  upon  the  subject. 

The  answer  of  the  defendant,  Dodge,  so  far  as  it  relates  to 
the  redemption  of  the  estate  is,  that  the  plaintiff  was  directed 
to  call  upon  him,  Dodge,  on  the  14th  of  July,  1855,  and  bring 
the  evidence  of  his  title,  if  he  had  any ;  that  he  did  come  on 
that  day,  but  brought  no  evidence,  and  the  defendant  declined 
to  give  a  deed  until  he  brought  this  evidence  of  his  title.  As 
be  could  not  then  explain  to  the  defendant  what  his  title  was, 
be  was  directed  to  call  on  the  next  Saturday,  show  his  deed, 
and  pay  what  the  defendant  had  paid  out  in  costs,  and  he,  the 
defendant,  would  give  him  a  deed  back ;  but  that  the  plaintiff 
being  indignant  and  venting  those  feelings  strongly,  he,  Dodge, 
in  order  to  be  relieved  from  the  annoyance,  told  him,  if  he 
would  then  depart  and  come  on  Saturday  next  with  his  deed, 
he  should  have  a  release,  and  if  they  could  not  agree  upon  the 
terms  he  should  have  one  without  any  agreement.  The  plain- 
tiff promised  to  be  there  at  the  time  appointed,  but  did  not 
come  at  that  time,  nor  did  he  again  come  until  some  time  in 
September  following.  He  then  demanded  a  deed,'  and  said  he 
had  a  piece  of  gold ;  he,  however,  brought  no  evidence  of  his 
title,  which  the  defendant  insisted  upon  his  producing.  The 
defendant  again  refused  to  convey  until  evidence  of  title  was 
furnished,  but  at  the  same  time  told  the  plaintiff  to  bring  his 
deed,  and  twenty  per.  cent,  and  he  should  have  the  lot ;  but 
the  plaintiff  has  never  at  any  time  produced  any  deed  or  evi- 
dence of  title. 
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The  defendant's  title,  before  the  first  interview  with  the  plain- 
tiff, had  become  absolute,  and  the  right  of  redemption  lost  to 
the  plaintiff.  The  defendant,  however,  might  have  waived  his 
right,  and  have  permitted  the  plaintiff  to  redeem  after  his  right 
at  law  had  become  extinguished,  but  in  doing  so,  he  had  the 
right  to  make  his  own  terms,  and  to  impose  upon  the  plaintiff 
whatever  conditions  he  chose  for  a  reconveyance.  In  the  ex- 
ercise of  his  right  he  did  insist,  and  always,  that  the  plaintiff 
should  first  produce  his  deed,  —  show  his  title,  —  and  furnish 
the  defendant  with  some  evidence  that  he  was  at  some  time 
entitled  to  redeem.  This  was  not  an  unreasonable  condition, 
and  it  might  easily  have  been  complied  with  by  the  plaintiff 
if  he  really  desired  a  reconveyance,  and  that  were  his  only  ob- 
ject. But  this  condition  he  would  never  submit  to.  He  Stead- 
ily, and  at  all  times,  declined  to  accept  the  terms  offered  by  the 
defendant,  —  refused  to  produce  any  deed,  —  to  show  any  title, 
or  to  give  any  evidence  that  before  the  expiration  of  the  six 
months,  he  had  been  entitled  to  redeem,  or  had  any  interest 
in  the  estate.  There  is  no  equity,  certainly,  to  hold  the  defend- 
ant bound  by  a  promise  to  the  plaintiff  which  he  refuses  to  ac- 
cept. Before  the  plaintiff  can  claim  the  benefit,  he  must  at 
least  comply  with  the  condition  on  his  part  The  tender,  even, 
which  he  alleges  in  his  bill  is  denied  by  the  answer,  and  is  not 
proved ;  so  that  he  neither  produces  his  deed,  nor  offers  to  pay, 
both  which  were  conditions  of  a  release  by  the  defendant. 

The  plaintiff,  however,  claims  relief  here  upon  another 
ground,  that  the  tax  sale  in  this  case  is  void,  and  the  deed 
made  by  the  collector  is  void,  —  conveying  no  title  to  the 
defendant,  —  and  that  while  the  deed  of  conveyance  remains, 
it  is  a  cloud  upon  the  title  of  the  plaintiff,  and  should  be 
ordered  to  be  cancelled,  or  a  reconveyance  ordered,  and  the 
cloud  be  removed  thereby.  As  before  suggested,  there  does 
not  seem  to  be  any  foundation  laid  in  this  bill  for  this  kind  of 
relief.  There  is  no  statement  in  the  bill  that  no  tax  was  as- 
sessed, that  it  was  illegally  assessed,  or  that  the  assessment  was 
void ;  that  the  person  who  acted  and  assumed  to  be  a  collector 
of  taxes  was  not  a  collector  of  taxes,  that  the  sale  was  void, 
or  that  the  deed  was  void.    In  stating  the  pretences  of  the  de- 
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feodant  the  bill  says,  they  sometimes  pretended  that  the  sale 
and  conveyance  was  valid,  notwithstanding  the  tender  alleged 
in  the  bill  to  have  been  made.  But  the  bill  even  here  does  not 
charge  that  what  the  defendant  pretended  was  not  true,  much 
less  does  it  charge  the  sale  and  conveyance  to  be  void.  The 
prayer  of  the  bill  admits  the  validity  of  the  conveyance,  and 
only  claims  that  it  was  avoided  and  defeated  by  the  tender 
made,  and  asks,  not  that  the  deed  shall  be  declared  to  be  void 
and  surrendered  up  to  be  cancelled,  but  assuming  the  original 
validity  of  the  defendant's  title,  asks  that  they  may  be  decreed 
to  reconvey  the  estate. 

The  plaintiff  having  failed  to  show  any  right  to  redeem,  and 
there  being  no  ground  stated  in  the  bill  for  any  other  relief,  the 
bill  must  be  dismissed  with  costs. 


The  Dexter  Lime-Rock  Company  v.  Christopher  C.  Dex- 
ter &  others. 

If  the  term  "  Dexter  Ledge  of  Lime-Rook/1  need  in  a  charter  of  incorporation  as  descrip- 
tive of  the  corporate  property,  has  acquired  a  settled  definite  meaning  in  the  commu- 
nity, as  including  certain  lime-rock  of  definite  extent,  and  excluding  all  other,  such 
lime-rock  only  would  be  deemed  to  be  intended  by  the  charter,  whatever  might  have 
been  the  general  expectation  of  the  corporators;  and  parol  evidence  is  admissible  to 
prove  that  the  term  had  acquired  such  meaning. 

If,  however,  the  ^petitioners  for  the  act  of  incorporation  use  the  term,  and  expressly,  or  by 
plain  implication,  define  its  extent  in  their  petition,  such  definition  may  be  resorted  to, 
to  explain  the  meaning  of  the  term  in  the  charter. 

The  term  "  Great  Hill  or  Ledge  of  Lime-Rock,11  in  a  deed,  is  to  be  construed,  in  order  to 
ascertain  its  extent  and  limits,  in  the  light  of  the  circumstances  attending  the  transac- 
tion, according  to  the  intent  of  the  parties,  derived  from  the  language  employed  by 
them,  rather  than  according  to  geological  notions,  however  correct,  concerning  the  con- 
tinuity and  extent  of  the  stratum  of  lime  at  the  place  referred  to;  and  where  the  hill  or 
ledge  is  described  in  the  deed  as  M  lying  southerly  from  my  dwelling-house,"  and  aft- 
other  ledge  is  described  in  the  same  deed,  "  as  lying  easterly  from  said  dwelling-house, 
and  northerly  from  the  driftway  leading  from  said  Great  Ledge  to  the  lime-kilns,"  the 
limits  thus  implied  are  to  be  observed,  irrespective  of  the  continuity  and  extent  of  the 
stratum  of  lime. 

The  representation  of  one  tenant  in  common  as  to  the  extent  of  the  subject  of  a  joint 
conveyance  by  him  and  his  cotenants  cannot  estop  his  cotenants  from  claiming  accord- 
ing to  their  rights;  not  can  the  representation  estop  him,  unless  acted  upon  by  the 
purchaser. 

Bill  in  equity  to  enjoin  the  defendants  from  quarrying  lime- 
so* 
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stone  upon  their  farm  in  Smithfield,  commonly  known  as  the 
Christopher  Dexter  farm,  and  for  an  account  of  the  limestone 
already  by  them  quarried  there ;  the  bill  claiming  that  the  com- 
plainants are  the  exclusive  owners  of  the  Dexter  Ledge  of  Lime- 
Rock,  so  called,  extending  under  said  farm. 

In  1761,  John  Dexter  owned  a  large  txact  of  land  in  Smith- 
field,  containing  a  stratum  of  limestone,  and  in  that  year  di- 
vided it  into  two  farms,  one  of  which,  being  the  westerly  part 
of  said  tract,  he  conveyed  to  his  son  Jonathan,  and  the  other 
to  his  son  William ;  each  having,  by  the  terms  of  the  deeds, 
the  free  liberty  to  dig  limestone  for  burning  lime,  in  the  land  of 
the  other.  In  1804,  the  farm  of  William  had  passed  by  several 
mesne  conveyances,  embracing  more  or  less  of  the  right  to  dig 
lime-rock  in  both  farms,  to  Christopher  Dexter,  and  on  the  31st 
day  of  March  of  that  year,  Jonathan  conveyed  to  Christopher, 
"  the  full  one  half  of  all  the  great  ledge  or  hill  of  lime-rock, 
situate  in  Smithfield  aforesaid,  on  my  homestead  farm,  and  a 
little  .southerly  from  my  dwelling-house,  which  I  have  or  ought 
to  have ;  together  with  one  half  of  all  the  ledge  of  lime-rock 
lying  easterly  from  said  dwelling-house,  and  northerly  from  the 
drift- way  leading  from  said  great  ledge  to  the  lime-kilns, .... 
always  excepting  and  reserving  to  myself,  my  heirs,  and  assigns 
forever,  all  the  scattering  lime-rock  which  is  or  may  be  found 
on  my  homestead  farm ;  and  further,  it  is  the  meaning  and  un- 
derstanding of  this  deed,  that  neither  the  grantor  nor  grantee 
aforesaid  shall  sell  or  dispose  of  any  of  the  said  ledges  of  lime- 
rock,  without  the  consent  or  agreement  of  each  other." 

On  the  same  day  Christopher  conveyed  to  Jonathan,  u  the 
full  one  half  of  all  the  great  ledge  or  hill  of  lime-rock  situate  in 
Smithfield  aforesaid,  on  the  homestead  farm  of  the  grantee,  and 
a  little  southerly  from  said  grantee's  dwelling-house,  which  I 
have,  or  ought  to  have,  together  with  one  half  of  all  the  ledge 
of  lime-rock  lying  easterly  from  said  dwelling-house  and  north- 
erly from  the  drift-way  leading  from  said  ledge  to  the  lime-kilns, 
....  always  excepting  and  reserving  to  myself,  my  heirs  and 
assigns  forever,  all  the  scattering  lime-rock,  which  is  or  may  be 
found  on  my  said  homestead  farm ;  and  furthermore,  it  is  the 
meaning  and  understanding  of  this  deed,  that  neither  the  gran- 
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tor  nor  grantee  aforesaid  shall  sell  or  dispose  of  any  of  the  said 
ledges  of  lime-rock,  without  the  consent  or  agreement  of  each  , 
other." 

In  1854  the  Jonathan  Dexter  farm  had  become  vested  in 
George  L.  Barnes,  as  trustee  under  the  will  of  John  Dexter, 
and  in  Francis  6.  M.  Dexter,  a  minor,  whose  guardian  was 
Israel  Sayles;  and  the  Christopher  Dexter  farm  had  become 
▼ested  in  Christopher  W.  Kelly,  as  assignee  of  Christopher  C. 
'  Dexter  and  Amey  Dexter,  under  a  voluntary  assignment  for  the 
benefit  of  their  creditors ;  and  in  that  year,  upon  their  petition, 
the  following  act  of  incorporation  was  passed  by  the  General 
Assembly :  — 

"  An  Act  to  incorporate  the  Dexter  Lime-Rock  Company. 

Whereas,  George  L.  Barnes,  Trustee  under  the  last  will  and 
testament  of  John  Dexter,  late  of  Smithfield,  in  the  County  of 
Providence,  deceased,  Israel  Sayles,  guardian  of  the  person  and 
estate  of  Francis  M.  G.  Dexter,  Christopher  C.  Dexter,  and  Amey 
Dexter,  and  Christopher  W.  Kelly  assignee  of  said  Christopher 
C.  Dexter  and  Amey  Dexter,  all  of  said  Smithfield,  have  repre- 
sented to  this  Assembly  that  they  are  proprietors,  in  their  in- 
dividual and  official  capacities  as  aforesaid,  of  certain  lime- 
rock  in  the  following  proportions,  viz :  The  said  George  L. 
Barnes  as  trustee,  one  quarter,  the  said  Israel  Sayles,  as  guar- 
dian as  aforesaid,  one  quarter,  and  the  said  Christopher  C.  Dex- 
ter and  Amey  Dexter  and  Christopher  W.  Kelly,  as  assignee, 
as  aforesaid,  one  half,  comprising,  in  the  whole,  all  the  Dexter 
Ledge  of  Lime- Rock,  so  called,  situate  in  said  Smithfield,  and 
whereas  they  have  represented  to  this  Assembly  that,  owing  to 
the  various  interests  therein,  the  business  of  working  the  quar- 
ries, and  of  defining  and  appropriating  to  each  proprietor  his 
just  and  equal  share  is  attended  with  difficulties  which  can  be 
removed  by  legislative  action,  and  have  prayed  the  General 
Assembly  to  pass  an  act  accordingly;  Therefore, 
"  It  is  enacted  by  the  General  Assembly  as  follows : 
"  Sect.  \  The  aforesaid  proprietors  are  hereby  formed  into 
a  company,  by  the  name  of  the  "  Dexter  Lime- Rock  Company," 
and  by  that  name  shall  be  known  in  the  law,  sue  and  be  sued, 


Digitized  by  VjOOQlC 


356  PBOVIDENCE. 


The  Dexter  Lime-Bock  Company  v.  Dexter  &  others. 


defend  and  be  defended  against  before  all  courts,  and  in  all 
places,  and  shall  have  power  to  appoint  all  necessary  agents 
and  officers,  and  to  enact  and  pass  all  such  rules,  regulations 
and  by-laws  as  they  may  deem  expedient  for  effecting  the  ob- 
ject and  purposes  of  said  company  and  the  business  thereof, 
provided  the  same  are  not  repugnant  to  the  laws  of  this  state 
or  the  United  States. 

"  Sect  2.  The  property  in  .said  lime-rock,  and  the  proceeds 
thereof,  shall  forever  be  holden  in  three  hundred  and  fifty-two' 
shares  5  each  proprietor  shall  have  as  many  votes  as  he  has 
shares,  and  no  person  owning  less  than  one  share  shall  be  en- 
titled to  a  vote. 

"  Sect.  3.  The  right  and  interest  in  said  lime-rock  may  be 
disposed  of  by  will,  deed,  or  may  pass  by  descent,  and  every 
future  proprietor  shall  be  a  member  of  said  company  so  long 
as  he  or  she  shall  hold  his  or  her  right  and  interest  in  said  lime- 
rock,  and  such  proprietor,  and  also  his  or  her  right  and  interest, 
shall  at  all  times,  and  in  all  respects,  be  subject  to  the  provisions 
of  this  act,  and  to  the  rules,  regulations  and  by-laws  of  said 
company,  made  pursuant  thereto. 

"  Sect  4.  No  present  or  future  proprietor  shall  ever  hereafter, 
by  himself  hid  agents,  servants,  or  lessees,  dig,  take,  burn,  or  in 
any  way  whatever  work  or  dispose  of  any  of  said  lime-rock, 
or  in  any  manner  whatever  interfere  with  the  digging,  taking, 
burning,  working,  or  disposing  of  the  same,  but  the  said  lime- 
rock,  and  the  proceeds  thereof,  shall  forever  hereafter  be  holden, 
considered  and  managed  as  company  property,  and  shall,  at  all 
times,  be  dug,  taken,  burned,  worked  and  disposed  of,  and  man- 
aged, in  all  respects,  by  the  said  company,  and  under  their  au- 
thority, pursuant  to  such  rules,  regulations  and  by-laws  as  said 
company  shall  enact  and  pass  by  two  thirds  of  the  votes  of  the 
proprietors. 

"  Sect  5.  Said  company  shall  keep  fair  and  particular  ac- 
counts of  all  the  lime-rock  that  shall  be  dug,  taken,  burned  or 
disposed  of  by  them,  and  under  their  authority,  and  of  the  pro- 
ceeds thereof,  and  of  all  the  expenses  attending  thg  same,  and- 
shall,  once  in  every  year,  and  oftener  if  thereto  required  by  two 
thirds  of  the  votes  of  the  proprietors,  make  a  dividend  and  dis- 
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tribution  of  the  profits  of  the  business  among  the  said  proprie- 
tors, in  proportion  to  their  right  and  interest  therein,  and  said 
accounts  shall  at  all  times  be  open  to  the  examination  of  the 
members  of  said  company. 

"  Sect.  6.  All  executions  that  shall  issue  against  said  com- 
pany shall  be  levied  on  said  lime-rock,  or  on  any  other  prop- 
erty, whether  real  or  personal,  belonging  to  said  company. 

u  Sect.  7.   Said  company  shall  annually  hold  a  meeting  on 

the in  every  year,  and  at  such  other  times  as  they  may 

judge  convenient,  and  at  such  annual  and  other  meetings  may 
appoint  agents  and  such  other  officers  as  they  may  deem  neces- 
sary for  the  management  of  their  business,  and  the  members  of 
said  company  may  vote  in  said  meetings  either  personally  or  by 
proxy. 

"  Sect  8.  The  aforegoing  act  shall  be  subject  to  all  acts  of 
the  General  Assembly,  either  in  amendment  or  repeal  thereof." 

The  Dexter  Lime-Rock  Company  being  thus  formed,  one 
hundred  and  seventy-six  shares,  out  of  the  three  hundred  and 
fifty-two  shares  into  which  its  property  was  divided,  were  by 
agreement  set  off  to  Christopher  C.  Kelly,  assignee  to  C.  C.  Dex- 
ter and  Amey  Dexter,  who  conveyed  them  by  several  deeds,  in 
parcels,  to  the  present  members  of  the  plaintiff  corporation, 
prior  to  October  28, 1856,  on  which  day  he  reconveyed  to  his 
assignors  all  his  remaining  interest  in  the  assigned  property, 
including  the  Christopher  Dexter  farm,  with  such  rights  to 
the  lime-rock  underlying  the  same,  if  any,  of  which  he  had 
not  been  devested  by  his  aforesaid  conveyances. 

Kelly's  deeds  of  his  shares  in  the  lime-rock  company  recite 
in  terms,  that  the  capital  stock  of  the  company  comprises, 
"  The  Dexter  Ledge  of  Lime-Rock,  so  called,  situated  in  said 
Smithfield,  the  engines,  apparatus  and  implements  for  working 
the  quarries  and  burning  of  lime,  the  kilns  and  appurtenances 
thereto  appertaining,  and  all  the  lands  formerly  held  by  the  late 
'Christopher  Dexter  and  John  Dexter,  in  common,  for  the  pur- 
pose of  building  kilns  and  depositing  lime-rock,  wood  or  other 
materials  thereon,  with  all  the  rights,  privileges  and  appurte- 
nances in  any  way  thereto  appertaining." 

The  answers  admitted,  that  the  defendants,  owners  of  the 
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Christopher  Dexter  farm,  bad  quarried  and  were  quarrying 
limestone  underlying  the  same,  being  no  part,  as  they  claimed 
of  the  Dexter  Ledge,  so  called;  —  the  right  to  quarry  which 
was  admitted  to  be  exclusively  vested  in  the  complainants. 

Much  testimony  was  submitted  for  the  purpose  of  proving 
the  extent  and  limits  of  what  was  called  and  known  as  the 
"  Dexter  Ledge  of  Lime- Rock,"  and  concerning  localities,  and 
the  working  of  the  quarries  by  the  former  owners,  which  served 
to  explain  the  descriptive  parts  of  the  deeds  produced  —  and 
testimony  was  also  submitted  bearing  upon  the  point  of  es- 
toppel taken  by  the  complainants;  but  as  this  is  sufficiently 
stated  in  the  opinion  of  the  court,  it  is  deemed  unnecessary 
to  recite  it  here. 

Thurston,  for  complainants. 

1.  Parol  evidence  is  admissible,  to  show  the  extent  of  the 
subject  of  a  grant,  where  the  language  of  the  deed  is  not  pre- 
cise in  defining  its  limits.  Doe  v.  Jackson,  1  8.  &M.  494 ; 
Morrell  v.  Qwft,  85  Maine,  207 ;  1  Greenleaf  s  Evidence,  §  365 ; 
Seaman  v.  Eogehoom,  21  Barb.  398;  DooliUle  v.  Blakely,  4 
Day,  265;  Atkinson  v.  Cummins,  9  Howard,  479;  8  Bingham, 
244.  The  term  "  Dexter  Ledge  of  Lime- Rock,"  in  the  deeds 
of  Kelly  to  the  complainants,  was  the  natural  descriptive  ex- 
pression, signifying  all  the  formation  of  that  character  upon  the 
Dexter  farms.  No  particular  quarry  or  outcropping  of  lime- 
rock,  on  the  Dexter  farms,  was  ever  known  by  the  name  of 
u  Dexter  Ledge."  The  principal  localities  from  which  the  rock 
was  taken,  received  special  names,  as  the  "  Great  Rock  Hole," 
or  "  Great  Ledge,"  and  the  "  Little  Rock  Hole,"  or  "  Hackel- 
stone  Ledge,"  while,  as  above  stated,  the  term  "  Dexter  Ledge" 
was  the  comprehensive  expression  for  the  whole.  Both  the 
"  Great  Ledge  "  and  the  "  Little  Ledge,"  the  one  on  the  Jona- 
than, and  the  other  on  the  Christopher  Dexter  fartns,  were,  by 
the  proprietors,  after  1804,  worked  in  common,  and  the  rock 
taken  from  any  place,  on  either  farm,  was  called  "  Dexter 
Rock,"  and  the  lime  burned  from  it  was  called  "  Dexter 
Lime." 

2.  Whenever  the  intention  of  the  parties  to  a  deed  can  be 
fairly  ascertained,  the  court  will  carry  it  into  effect  if  it  can  be 
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done  consistently  with  the  rules  of  law.  Bridges  v.  Wellington, 
1  Mass.  219;  Marshall  v.  Fisk,  6  Mass.  31;  Pray  v.  Pierce, 
7  Mass.  381 ;  Litchfield  v.  Oudworth,  15  Pick.  23 ;  Swartz  v. 
Swartz,  4  Barr,  353;  Frost  v.  Spaadding,  19  Pick.  446;  TTwc 
v.  Wheeler,  6  Iredell,  196;  Irawi  v.  United  States,  16  How- 
ard, 513;  French  v.  Carhart,  1  Comsts.  Appeal  Cases,  96; 
fFww&w  v.  Patten,  34  Maine,  25;  Lincoln  v.  TFi&fer,  29 
Maine,  169.  It  was  the  intention  of  C.  W.  Kelly,  assignee 
of  C.  C.  and  Amey  Dexter,  to  separate  the  lime-rock  rights 
from  the  other  estate  of  his  assignors,  and  to  convey  the  whole 
of  the  same  to  the  complainants ;  at  least  he  intended  to  con- 
vey all  his  interest  in  the  lime-rock,  which  had  been  formerly 
owned  in  common  by  Jonathan  and  Christopher  Dexter.  The 
chief  object  of  procuring  an  act  of  incorporation,  was  to  make 
the  property  salable,  and  also  to  prevent  the  difficulties  which  had 
been  invariably  experienced  from  the  interfering  claims  of  part- 
owners.  The  property  could  only  be  made  valuable  and  attract 
tive  to  purchasers  by  ridding  it  of  the  possibility  of  being  af- 
fected by  a  ruinous  spirit  of  competition  in  the  sale  of  rock, 
that  would  continue,  if  other  quarries  of  the  same  kind  of  rock 
could  be  opened  in  the  same  vicinity  on  these  farms.  That 
the  intention  of  the  parties  in  procuring  the  act  of  incorpora- 
tion and  in  making  the  sales  to  the  complainants  was,  to  carve 
out  the  lime-rock  property  from  the  rest  of  the  estate,  is  conclu- 
sively evidenced  from  the  conduct  and  declarations  of  C.  C. 
Dexter  at  the  time.  Such  acts  and  declarations  estop  the  de- 
fendants now  to  deny  that  the  lime-rock,  which  the  complain- 
ants purchased,  extends  into  the  Christopher  Dexter  meadow. 
Story's  Equity  Jurisp.  §  384  et  seq. ;  Pickard  v.  Sears,  6  Adolph. 
&  Ellis,  469;  Gregg  v.  Wells,  10  lb.  90;  Neville  v.  Wilkinson, 
1  Brown's  Ch.  Rep.  543  ;  Bobbs  v.  Norton,  1  Vernon,  136 ; 
Pearsons  v.  Morgan,  2  Brown's  Ch.  Rep.  388 ;  Evroy  and  Nicholas 
et  at.  2  Eq.  Cases  Abridged,  488 ;  Stone  8f  Brooks  v.  Baker,  6 
Johnson's  Chan.  166 ;  Swage  v.  Foster,  9  Modern  Rep.  37 ; 
Hunsden  v.  Cheney,  2  Vernon,  150. 

3.  There  can  be  no  doubt,  from  an  examination  of  the  whole 
of  the  instruments,  that  Jonathan  and  Christopher  Dexter,  in 
1804,  intended  to  make  all  that  lime-rock  on  the  farm  of  either, 
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which  was  in  the  language  of  geology,  "  rock  in  place,"  com- 
mon property.  The  language  of  the  description  in  each  deed, 
is  capable  of  supporting  the  conclusion  that  each  was  aware 
that  the  ledge  on  the  farm  of  the  one  extended  into  the  land 
of  the  other. 

"  The  full  one  half  of  all  the  great  ledge  or  hill  of  lime-rock 
situate  in  Smithfield  aforesaid,  on  the  homestead  farm  of 
the  grantee,  formerly  of  Nathan  Dexter,  and  a  little  southerly 
from  said  grantee's  dwelling-house,  which  I  have  or  ought  to 
have,  together  with  one  half  of  all  the  ledge  of  lime-rock  lying 
easterly  from  said  dwelling-house,  and  northerly  from  the  drift- 
way leading  from  said  great  ledge  to  the  lime-kilns."  Deed. 
Christopher  to  Jonathan.  And  the  same  description  occurs  in 
the  deed  of  Jonathan  to  Christopher,  with  the  omission  of  the 
words  "  formerly  of  Nathan  Dexter,"  and  the  substitution  of 
"grantor"  in  the  place  of  "grantee.*9  The  act  of  incorpora- 
tion, embraced  at  least  all  that  Jonathan  and  Christopher  pre- 
viously held  in  common,  unless  the  words  "  all  the  Dexter  Ledge 
of  Lime-Bock,  so  called,  situated  in  Smithfield,"  are  construed 
to  mean  only  the  "  Great  Ledge"  on  the  Jonathan  Dexter  farm. 
Attempts  to  fix  settled  boundaries  to  the  extent  of  the  Great 
Ledge,  have  been  unsuccessful ;  and  the  theory  that  the  name 
"  Dexter  Ledge "  came  to  be  applied  exclusively  to  the  Great 
Ledge,  is  wholly  unsupported.  It  follows,  that  the  defendants 
can  save  the  quarry  opened  by  them  from  being  covered  by 
the  complainants'  title,  only  by  showing,  that  the  rock  at  that 
place  comes  within  the  term  "scattering  rock,"  as  used  by 
Jonathan  and  Christopher  Dexter,  and  is  no  part  of  the  ledges 
on  their  farms. 

4.  If  -the  confined  construction,  contended  for  by  the  respond- 
ents, be  given  to  the  deeds  of  Jonathan  and  .Christopher  Dex- 
ter, putting  in  common  only  certain  portions  of  the  lime-rock 
underlying  their  two  farms,  —  those  who  succeeded  to  the 
rights  of  Jonathan  Dexter,  nevertheless,  are  entitled  to  one 
undivided  half  of  the  lime-rock  in  the  east,  or  Christopher 
Dexter  farm,  by  virtue  of  the  deed  from  Samuel,  son  of  Wil- 
liam, to  Jonathan  Dexter,  dated  May  24, 1783.  This  would 
leave  Barnes,  Sayles,  and  Kelly,  when  incorporated  in  1854, 
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proprietors  in  common  of  the  Christopher  Dexter  farm,  in  pre- 
cisely the  proportions  named  in  the  act  of  incorporation  ;  and, 
necessarily,  the  defendants  are  infringing  upon  the  complain- 
ants' rights. 

Weeden  if  Blake  for  the  respondents. 

1.  That  if  by  continuation  of  lime-rock  the  plaintiffs  mean 
merely  similar  strata  without  breach  of  subterranean  connec- 
tion, such  continuation  is  of  no  avail  for  the  plaintiffs  even  if 
their  own  view  of  the  case  were  in  other  respects  correct,  be- 
cause it  is  not  a  continuation  of  a  great  hill  or  ledge  on  the 
Jonathan  Dexter  farm,  and  is  not  u  north  of  the  drift-way." 

2.  Ifa  legal  title  were  established  in  the  plaintiffs  (which  is 
however  not  admitted  by  defendants),  to  fractional  shares  in 
rock  not  included  within  the  above  limits,  as  tenants  in  com- 
mon with  the  defendants,  such  title  would  not  sustain  the  pres- 
ent suit;  because  one  tenant  in  common  cannot  sustain  trespass 
for,  or  injunction  against,  his  cotenants,  for  a  mere  user  of  the 
common  property,  —  a  proposition  too  well  established  to  need 
to  be  sustained  by  reference  to  authorities. 

3.  As  to  the  title,  or  claim  of  title,  offered  by  the  plaintiffs, 
the  defendants  submit,  at  the  same  time  denying  the  inference 
drawn  therefrom  by  the  plaintiffs;  first,  such  inference,  viz: 
that  Christopher  and  Jonathan  Dexter  owned  in  unequal  pro- 
portions the  said  lime-rock  after,  or  at  the  time  of,  the  execu- 
tion of  their  reciprocal  deeds  of  March,  1804,  as  rebutted  by 
the  language  of  the  deeds  themselves ;  second,  said  deeds,  be- 
ing reciprocal  and  concurrent  and  between  the  same  parties, 
must  be  construed  together,  and  would  make  each  party  equal 
owner  whether  he  were  so  before  the  execution  of  the  deeds  or 
not,  and  would  estop  those  holding  under  them  from  denying 
such  equal  ownership ;  and  the  present  parties  are  further  es- 
stopped  therefrom,  by  asserting  such  equal  ownership  in  the 
petition  for  their  charter  quoted  in  plaintiffs'  brief,  and  by 
dividing  the  shares  of  the  stock  equally  between  the  persons 
representing  the  Christopher  Dexter  farm,  and  the  Jonathan 
Dexter  farm. 

4.  Although  the  deed  of  assignment  of  Christopher  C.  and 
Amey  Dexter  conveyed  all  their  estate,  the  said  Kelly  conveyed 
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to  the  plaintiffs  or  their  constituents  only  incorporated  shares, 
carving  them  out  from  the  estate;  and  his  own  construction  of 
these  conveyances  is  shown  by  his  reconveying  to  the  assignors 
all  except  the  incorporated  shares,  with  warranty  against  all 
claiming  under  him.  His  testimony  as  to  any  greater  interest 
conveyed,  or  intended  to  be  conveyed  to  the  members  of  the 
company,  or  any  less  reconveyed  to  the  assignors  than  the  deeds 
import,  would,  if  admitted,  work  a  fraud  upon  the  assignors, 
and  particularly  upon  the  defendants,  the  Walcotts,  who  are 
purchasers  for  an  adequate  consideration.  For  a  similar  rea- 
son, any  declarations  by  parol  made  by  Christopher  C.  with 
relation  to  the  extent  of  the  lime-rock  conveyed  or  intended 
to  be  conveyed,  even  if  made,  (which  is  not  admitted,)  could 
not  bind  his  co-owner,  Amey  Dexter,  nor  the  present  defend- 
ants,  not  privy  thereto. 

5.  The  construction  claimed  by  plaintiffs  of  the  deeds  and 
documents  in  question,  that  the  area  of  lime-rock  granted  in- 
cluded all  such  rock  on  both  farms  as  is  of  similar  or  continu- 
ous strata,  in  the  probable  case  that  such  underlies  both  farms, 
would,  if  not  limited  as  the  defendants  insist,  involve  the 
granting  of  an  easement  in  the  fee  coextensive  with,  and 
destructive  of,  the  fee  itself.  That  sudh  an  intention  was  en- 
tertained by  any  grantor,  or  understood  by  any  grantee,  cer- 
tainly cannot  be  presumed,  and  indeed  is  insensible  and  absurd. 
The  grantors  in  the  deeds  where  scattering  rock  is  reserved  un- 
doubtedly meant  rock  not  included  in  the  hill,  or  hill  and  ledge, 
as  by  them  located. 

6.  The  act  of  incorporation  is  the  grant,  and  must  be  in- 
terpreted by  the  rules  applicable  to  wills,  or  to  any  other  grant 
or  written  contract ;  and  where  there  is  a  subject-matter  upon 
which  a  will  or  grant  may  take  effect,  construing  the  words  in 
their  ordinary  sense,  parol  evidence  is  not  admissible  to  prove 
that  the  words  were  used  in  a  more  comprehensive  sense,  or  in 
other  words  to  extend  the  grant.  Doe  v.  Lyford,  4  M.  &  SeL  650; 
Miller  v.  Travers,  21  Eng.  Com.  Law  R.  288  ;  8  Bingham,  244; 
Doe  d.  Ozenden  v.  Chichester,  4  Dow.  P.  C.  65, 3  Taunton,  147; 
Tucker  8fc.  v.  Seamen9 s  Aid  Society,  7  Met  Rep.  188 ;  2  Starkie's 
Ev.  560,  924;  Doe  d.  Hiscocks  v.  Hiscochs,  5M.&W,  362; 
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Jackson  v.  Sill,  11  Johns. '  Rep.  201.  That  there  is  no  differ- 
ence in  the  rules  of  interpreting  wills  and  written  contracts. 
1  Greenl.  Ev.  §  287. 

The  complainants  are  not  entitled  to  a  permanent  injunction, 
because  their  title  has  not  been  established  at  law ;  and  not  to 
a  temporary  injunction,  because  they  have  long  neglected  to 
take  any  steps  for  obtaining  a  decision  at  law  in  support  of 
their  title;  and  because  the  defendants  are,  and  long  have  been, 
in  possession,  claiming  title,  and  denying  that  the  complainants 
have  any  title.  PiUsworth  v.  Hopton,  6  Ves.  51 ;  Chesapeake  fy 
Ohio  Canal  Co.  v.  •  Young,  3  Miller,  480. 

Brayton,  J.  The  right  of  the  plaintiffs  to  the  injunction 
which  they  ask  depends  upon  their  title  to  the  lime-rock, 
locally  situate  on  the  land  of  the  defendants,  where  they  are 
now  digging,  and  propose  to  continue  digging  lime-rock.  If 
they  establish  their  claim  to  the  exclusive  right  to  the  rock,  the 
defendants  must  be  enjoined  from  further  excavating,  burning, 
or  using  the  limestone  there. 

The  right  to  the  rock  has  never  been  conveyed  to  the  corpo- 
ration by  deed  executed  by  the  owners  of  such  lime-rock ;  but 
the  plaintiffs  claim,  that  the  title  to  the  premises  in  question 
vested  in  them  by  the  act  of  incorporation,  which  declared  what 
should  be  capital  stock.  The  charter  declares,  that  certain 
lime-rock  shall  constitute  the  capital  stock,  and  that  it  shall  be 
owned  by  the  petitioners  or  corporators  in  the  same  proportion 
as  they  owned  the  rock  at  the  time  they  petitioned.  The  ques- 
tion is,  what  was  the  extent  of  that  lime-rock  which  was  made 
capital  stock,  and  as  owners  of  which  the  petitioners  asked  to 
be  incorporated.  The  plaintiffs  say,  that  the  corporate  stock 
included  all  the  lime-rock  then  upon  either  of  the  farms  owned 
by  the  petitioners ;  that  the  intent  was  to  include  in  such  stock 
all  the  lime-rock,  and  the  right  to  dig  and  take  the  lime-rock 
upon  both  farms  which  was  held  by  the  petitioners  in  common, 
and  that  it  included  the  lime-rock  #at  the  defendants  present 
quarry. 

The  defendants  say,  that  not  only  was  no  lime-rock  upon 
the  Christopher  Dexter  farm  included,  but  that  nothing  was 
included  and  made  corporate  property  by  the  act  of  incorpora- 
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tion,  except  the  great  ledge  or  hill  of  limestone ;  and  that  was 
wholly  upon  the  Jonathan  Dexter  farm ;  that  the  petitioners 
prayed  to  be  incorporated  only  as  they  were  owners  in  common 
of  so  much  lime-rock  as  was  called  and  known  by  the  name  of 
the  Dexter  Ledge  of  Lime-Rock ;  and  that  no  other  lime-rock 
was  called  or  known  by  that  name  except  the  hill  of  lime-rock 
which  did  not  extend  into  the  Christopher  Dexter  farm,  and  the 
charter  declares  no  other  lime-rock  to  be  corporate  property. 

Had  the  term  "  Dexter  Ledge  of  Lime- Rock,"  as  used  in  the 
charter,  acquired  a  settled  definite  meaning,  well  understood  in 
the  community  as  including  certain  lime-rock  of  definite  extent, 
and  excluding  all  other,  we  should  be  obliged  to  hold  that  such 
lime-rock  only  was  covered  by  the  charter,  and  we  could  not 
consider  any  general  intent  of  the  corporators  to  have  included 
more,  or  to  have  included  less.  If  the  term  so  defined  and 
settled  had  included  the  hill  of  lime-rock  upon  one  farm  only, 
the  charter  could  have  included  no  rock  on  the  other  farm. . 

In  looking  at  the  testimony  submitted  as  to  what  was  called 
or  known  by  the  name  of  Dexter  Ledge  of  Lime-Rock,  in 
connection  with  the  language  of  the  petitioners  in  their  appli- 
cation for  a  charter,  the  defendants  fail  to  satisfy  us  that  the 
term  Dexter  Ledge  of  Lime- Rock  was,  in  the  contemplation 
of  the  parties,  confined  to  the  ledge  on  the  Jonathan  Dexter 
farm  only,  although  the  evidence  shows,  we  think  quite  clearly, 
that  that  term  was  more  generally  applied  to  the  great  ledge  or 
hill  of  lime-rock,  and  generally,  to  that  ledge  as  the  Dexter 
Ledge,  yet  that  it  was  sometimes  extended  to  the  smaller,  or 
Hacklestone  Ledge. 

It  can  hardly  be  claimed,  if  we  regard  the  language  of  the 
petition  and  of  the  charter,  that  the  parties  to  the  act  of  incor- 
poration intended  to  limit  the  charter  to  the  great  ledge.  The 
language  very  clearly  implies  that  they  did  not  The  petition- 
-ers  say,  that  they  are  the  owners  in  certain  proportions  of  cer- 
tain lime-rock,  comprising,  in  the  whole,  all  the  Dexter  Ledge 
of  Lime- Rock ;  that  they  had  experienced  a  difficulty  in  the 
business  of  working  the  quarries,  and  defining  the  just  shares 
of  each  to  the  rock  taken  therefrom.  They  speak  of  quarries, 
in  the  plural,  and  not  of  one  quarry  only.     There  was  at  the 
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great  hill  or  ledge  but  one  quarry.  There  was  another,  and  but 
one  other,  at  the  smaller,  or  Hacklestone  Ledge.  Both  the 
quarries  had  been  at  some  time  worked  in  common.  These 
quarries  are  spoken  of  in  connection  with  the  Dexter  Ledge  of 
Lime-Rock,  and  as  parts  of  the  Dexter  Ledge  which  were 
owned  in  common.  They  must  have  understood  that  the  rock 
at  both  pits  was  included  in  the  Dexter  Ledge,  the  difficulties 
in  the  working  of  which  they  desired  to  obviate  by  this  legisla- 
tive act. 

The  plaintiffs  claim  even  more  than  the  two  quarries,  and 
that  the  act  of  incorporation  included  all  the  lime-rock  of  the 
same  formation  as  the  rock  at  the  quarries,  to  whatever  point  it 
might  be  continued,  and  that  the  term,  Dexter  Ledge,  included 
all  such  rock,  wherever  it  might  be. 

Our  inquiry  should  naturally  be,  what  was  called  and  known 
as  the  Dexter  Ledge  of  Lime-Bock  ?  How  extensive  was  the 
rock,  called  and  known  by  that  name?  The  plaintiffs  have 
offered  no  evidence  upon  this  point,  except  in  rebuttal  of  that 
offered  by  the  defendants  to  show  that  it  was  confined  to  the 
great  hill  of  limestone.  That  which  they  did  produce  was 
merely  to  prove  that  no  locality  was  known  by  that  name ;  but 
it  failed  to  prove  that  that  term  was  ever  used  in  the  indefinite 
sense  here  claimed,  as  including  all  the  rock  of  the  same  forma- 
tion with  that  at  the  quarry  opened.  There  is  no  witness  who 
says  this,  or  that  the  term  was  ever  applied  in  fact  to  more 
than  the  two  quarries  thus  open,  the  one  on  the  Jonathan 
Dexter  farm,  the  other  on  the  Christopher  Dexter  farm,  both  of 
which  had  been  worked  by  the  Dexters,  and  owned  in  common 
by  them.  No  witness  says  that  it  was  ever  applied  to  the 
BriggB  Ledge,  on  the  west  part  of  the  Jonathan  Dexter  farm. 
To  determine,  however,  the  extent  of  the  plaintiffs'  right  to 
lime-rock  on  the  Christopher  Dexter  farm,  and  whether  it  ex- 
tended to  the  quarry  opened  by  the  defendants,  it  became 
necessary  to  determine  the  extent  of  the  lime-rock  owned  by 
the  parties  to  the  act  of  incorporation,  as  tenants  in  common. 
The  plaintiffs  say  that  this  is  to  be  ascertained  by  the  mutual 
deeds  executed  by  Jonathan  and  Christopher  Dexter  in  1804  ; 
and  the  question  arises,  what  interest  passed  to  the  respective 
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parties  upon  the  proper  construction  of  tbese  deeds.  These 
deeds  should  be  construed  in  the  light  of  all  the  circumstances 
surrounding  the  transaction  in  order  fully  to  understand  the 
application  of  the  language  used,  and  determine  the  sense  in 
which  it  was  used.  From  the  exhibits  and  proofs  in  the  cause, 
it  appears  that  one  John  Dexter,  in  1761,  was  the  owner,  of 
both  these  farms.  He  had,  in  1753,  leased  for  the  term  of 
ninety-nine  years  a  portion  of  the  great  ledge  or  hill  of  lime- 
rock  to  certain  parties,  ten  rods  in  breadth  extending  through 
the  hill,  and  had  in  this  lease  reserved  the  right  to  dig  lime- 
rock  sufficient  for  the  use  of  one  kiln,  then  proposed  to  be  built 
upon  his  own  land.  He  covenanted  not  to  dispose  of  any 
other  lime-rock  which  might  be  obtained  from  the  farm,  to  the 
injury  of  the  lessees  who  had  the  right  to  dig  and  burn  lime 
during  the  lease.  John  Dexter,  in  1761,  divided  this  farm  into 
two  parts,  giving  to  Jonathan,  his  son,  one  of  the  parties  to  the 
deed  of  1804,  the  westerly  part,  and  at  the  same  time  granting 
the  free  liberty  to  dig  limestone  for  burning  lime  on  the  other, 
or  easterly  part.  On  the  same  day  he  conveyed  to  William 
Dexter,  another  son,  the  easterly  part,  with  like  free  liberty  to 
dig  lime-rock  upon  the  farm  given  to  Jonathan.  The  right 
and  title  of  William  Dexter  seems  to  have  passed  by  several 
mesne  conveyances  to  Christopher  Dexter,  the  other  party  to 
the  deeds  of  1804.  In  1804,  when  these  deeds  were  exe- 
cuted, there  was  a*  hill  situated  upon  the  westerly,  or  Jonathan 
Dexter  farm,  a  little  southerly  of  the  dwelling-house,  descending 
easterly  and  coming  to  the  level  before  reaching  the  westerly 
line  of  the  Christopher  Dexter  farm,  and  situate  wholly  on 
the  Jonathan  Dexter  farm.  This  hill  was  composed  of  lime- 
rock,  and  was,  according  to  the  testimony  of  the  witnesses, 
from  thirty  to  forty  or  fifty  feet  above  the  general  level  of  the 
land,  and  had  been  excavated  extensively,  some  parts  of  it 
below  the  surface,  and  there  was  a  drift-way  leading  from  the 
place  where  the  hill  had  been  excavated,  easterly,  to  certain 
lime-kilns  upon  the  Christopher  Dexter  farm.  To  the  east- 
ward of  the  dwelling-house  of  Jonathan  Dexter,  and  upon  the 
Christopher  Dexter  farm,  and  north  of  the  drift-way  and  com- 
ing up  to  the  side  of  it,  was  an  open  quarry  of  lime-rock.     This 
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bad  been  excavated  to  a  considerable  depth  below  tbe  surface  ; 
and  though  the  rock  at  the  way  rose  to  the  surface,  there  was  no 
elevation  here  of  the  land  or  of  the  rock.  There  was  also  upon 
the  westerly  part  of  tbe  Jonathan  Dexter  farm  another  quarry 
of  lime-rock,  called  the  Briggs  Ledge,  which  does  not  appear  to 
have  been  worked  at  any  time,  by  Christopher  Dexter,  or  by  his 
predecessors. 

The  plaintiffs  claim,  that  by  these  mutual  deeds  between 
Jonathan  and  Christopher  Dexter,  Christopher  Dexter  conveyed 
to  the  said  Jonathan  one  half  of  all  the  lime-rock  upon  his  the 
said  Christopher's  farm  which  was  what  is  termed  by  geologists 
"rock  in  place,"  as  distinguished  from  boulders  or  detached 
rock  removed  from  the  place  of  its  original  formation ;  that  by 
the  term,  Qreat  Hill  or  Great  Ledge  of  lime-rock,  situate  on 
the  homestead  farm  of  the  grantee  a  little  southerly  of  the 
grantee's  dwelling-house,  all  the  connected  rock  of  that  forma* 
tion  of  limestone  passed,  wherever  it  might  extend,  whether 
upon  the  grantee's  farm,  or  upon  land  of  the  grantor. 

The  claim  of  tbe  plaintiffs  is  founded  upon  the  assumed 
sense  in  which  the  term,  Great  Ledge,  was  used  in  these  deeds. 
They  claim  that  it  was  used  in  the  sense,  and  with  the  defini- 
tion, of  layer,  or  stratum  of  limestone,  and  therefore  included  all 
of  the  layer  or  stratum  which  is  continuous  and  unbroken,  of 
which  the  hill  is  part;  and  as  this  formation  extends  into  the 
Christopher  Dexter  farm,  and  under  the  meadow  where  the 
defendants  are  now  working,  the  rock  there  passed  also. 

We  may  assume  for  this  purpose,  that  the  same  formation 
extends  from  the  great  hill  to  the  pit  or  quarry  of  the  defend- 
ants, and  we  think  the  evidence  shows  that  tbe  rock  in  both 
places  is  of  the  same  formation.  But  it  does  not  aid  the 
plaintiffs  in  the  construction  of  the  deed.  If  we  substitute  the 
definition  of  the  word  ledge,  as  claimed  by  them,  for  the  term 
itself,  we  still  meet  with  the  same  difficulties.  We  then  have 
the  one  half  of  a  great  layer  or  stratum,  or  hill  of  limestone,  upon 
the  grantee's  farm,  a  little  southerly  of  his  dwelling-house. 
Some  significance  must  be  given  to  the  term  "  hill  of  lime- 
stone ; "  for  it  is  evidently  used  as  synonymous  with  ledge,  and 
as  descriptive  of  the  subject     If  the  parties  intended  to  include 
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the  whole  formation,  and  to  extend  beyond  the  hill  easterly  and 
indefinitely,  the  word,  hill,  ceases  to  have  any  meaning,  and 
must  be  rejected  ;  and  so  we  must  also  reject  that  part  of  the 
description  which  describes  it  as  situate  southerly  of  the  dwell- 
ing-house ;  for  this  would  give  it  a  location  easterly  as  well  as 
southerly  from  the  house,  and  include  the  smaller  ledge  which  is 
described  to  be  situated  easterly ;  and  we  should  be  driven  one 
step  farther,  that  is,  to  reject  that  part  which  describes  the  lime- 
rock  conveyed  as  being  upon  the  grantee's  farm.  The  descrip- 
tion then  would  be  simply,  the  one  half  of  a  great  stratum  or 
layer  of  lime-rock,  without  any  locality,  —  a  description  so  indefi- 
nite that  parol  proof  alone  could  ascertain  what  was  granted, 
or  intended  to  be. 

It  is  said,  indeed,  that  the  parties  understood  at  the  time 
that  the  formation  at  the  great  ledge  extended  into  the  Chris- 
topher Dexter  farm  and  perhaps  entirely  across  it,  and  included 
the  smaller  or  Hacklestone  Ledge  also,  and  therefore  it  must 
be  presumed  that  the  parties  intended  to  convey  to  each  other 
all  their  property  in  the  entire  formation.  They  might  well 
enough  have  presumed  that  the  lime-rock  at  the  great  hill 
extended  to  the  smaller  or  Hacklestone  Ledge,  for  the  distance 
between  them  was  very  small,  and  that  they  were  both  parts 
of  the  original  formation,  though  the  parties  were  probably 
little  versed  in  geology,  and  it  is  at  least  doubtful  if  they  were 
familiar  with  the  term  "  rock  in  place,"  as  used  by  geologists. 
There  was  less  indication  of  lime-rock  at  the  meadow  where 
the  defendants  now  work,  or  that  the  formation  extended  there, 
since  no  pit  had  been  opened;  and  we  cannot  determine 
whether  they  did,  or  did  not,  have  the  opinion  imputed  to  them 
as  to  the  actual  extent  of  this  lime  formation.  But  suppose 
they  had.  This  does  not  relieve  the  difficulty,  for  the  question 
immediately  forces  itself  upon  us,  why  should  they,  if  they 
intended  to  convey  the  whole,  use  such  description  as  is  appro- 
priate to  a  part  only?  Why  use  the  term  "hill"  at  all,  or 
describe  it  as  upon  one  farm  only,  when  it  was  in  fact  upon 
both,  or  as  southerly  of  the  dwelling-house,  when  it  extends  far 
to  the  east,  and  even  in  that  view  most  probably  included  the 
position  of  the  dwelling-house  itself?    But  the  descriptive  part 
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of  the  deed  certainly  leaves  ub  to  imply  that  the  deeds  were 
not  made  upon  any  such  opinion.  There  were  two  subjects  of 
grant  in  these  deeds.  The  great  ledge  is  treated  as  one,  and 
the  ledge  situated  easterly  of  the  dwelling-house  is  treated  as 
another,  distinct  subject.  This  last  is  situate  (so  the  deeds 
say)  north  of  a  drift-way  leading  to  the  first,  viz.,  the  great 
ledge  or  hill  of  lime-rock ;  indicating  that  the  great  ledge  was 
intended  to  be  described,  as  local  and  including  only  lime-rock 
on  the  Jonathan  Dexter  farm,  and  not  the  lesser  ledge,  along 
the  southerly  side  of  which  the  drift-way  led.  And,  upon  the 
whole,  we  are  driven  to  one  of  two  conclusions,  either  of  which 
is  fatal  to  the  plaintiffs'  view ;  either,  that  they  considered  at 
the  time  the  lime-rock  at  the  great  ledge,  and  that  at  the 
smaller  ledge,  easterly  of  the  dwelling-house,  as  different  forma- 
tions, or  else  that  they  intended  to  describe  and  convey  differ- 
ent and  distinct  portions  of  one  entire  formation ;  and  it  is  quite 
immaterial  which  view  be  taken.  This  is  the  more  apparent 
from  the  description  given  of  the  several  subjects  of  grant.  It 
is,  one  half  of  the  ledge  of  lime-rock  lying  easterly  of  the  gran- 
tee's dwelling-house,  and  northerly  of  the  drift-way  leading  to 
the  great  ledge.  By  no  rule  of  construction  can  this  grant  be 
carried  south  of  the  drift-way.  It  would  be  a  perversion  of 
terms  to  do  so.  The  drift-way  is  to  be  the  southern  boundary 
of  this  second  parcel  of  lime-rock,  regardless  of  the  extent  of 
the  formation  of  which  it  might  be  part. 

The  defendants  on  their  part  say,  that  the  term  ledge,  as 
here  used,  includes  the  idea  of  prominence  or  projection,  either 
upwards,  when  it  is  sometimes  called  a  ridge,  or  projecting 
horizontally,— jutting  out  from, — and  therefore  the  term  is  here 
used  in  the  sense  of  hill  or  elevation  of  lime-rock ;  and  so  every 
separate  hill,  or  elevation  of  lime-rock,  may  be  termed  a  ledge, 
within  the  meaning  of  that  term  as  here  used  by  the  parties. 
The  description  of  the  first  subject  of  the  grant  evidently  does 
include  this  idea  of  a  prominence  of  rook ;  but  in  the  description 
of  the  second  subject  the  idea  of  elevation,  or  ridge  of  rock,  is 
as  evidently  excluded.  This  locality  had  no  prominence  or 
elevation.  It  was  on  the  general  level  of  the  land,  and  though 
the  lime-rock  originally  came  to  the  surface,  and  still  did  at  the 
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drift-way,  it  had  long  before  been  excavated  far  below  the 
surface  elsewhere.  The  term  here  did  not  mean  hill,  ridge,  or 
elevation  of  rock,  but  simply  a  body  of  lime-rock,  lying  easterly 
of  the  house  and  north  of  the  drift-way,  —  all  the  rock  there.  It 
is  indefinite  in  extent,  except  that  it  does  not  extend  west  of 
the  house  or  south  of  the  way.  It  is  difficult  to  give  this  term, 
ledge  of  lime-rock,  as  used  in  reference  to  both  subjects  of  the 
grant,  any  other  meaning  than,  a  body  of  connected  lime-rock, 
whether  hill  or  valley  or  upon  the  general  level  with  the  land, 
and  reconcile  it  with  the  language  here  used  by  the  parties. 
The  terms,  great  ledge  or  hill  of  lime-rock,  must  be  construed  to 
be,  all  that  body  of  connected  lime-rock  locally  situate  southerly 
of  the  dwelling-house  of  Jonathan  Dexter  and  upon  his  farm, 
and  not  extending  beyond  it  easterly.  But  at  the  same  time, 
the  term,  ledge,  applied  to  the  other  subject  of  grant,  since  there 
are  no  words  limiting  it  except  the  drift-way  on  the  south,  may 
be  used  in  the  larger  sense,  as  including  all  the  body  of  con- 
nected lime-rock  upon  the  grantor's  land  which  lies  north  of 
said  drift-way. 

This  construction  would  not  include  the  meadow  south  of 
the  drift-way,  and  easterly  of  the  Jonathan  Dexter  farm,  where 
the  defendants  are  now  excavating  rock.  It  has  been  suggested 
that  by  this  construction  no  effect  is  given  to  the  reservation 
contained  in  the  deed,  viz. :  "  always  excepting  and  reserving 
to  myself,  my  heirs  and  assigns,  all  the  scattering  rock  which  is, 
or  may  be  found  upon  my  farm ; "  and  the  plaintiffs  say,  that 
this  reservation  shows  that  the  grantor  did  not  design  to  retain 
to  himself  any  of  the  rock  in  place,  so  called,  but  detached  rock 
only,  what  geologists  term  boulders,  rock  removed  from  the 
original  formation  and  separated  from  the  mass  of  connected 
rock.  It  may  be  said  in  regard  to  this,  what  could  not  have 
escaped  the  notice  of  counsel,  that  in  the  extended  sense  which 
he  would  give  to  the  term  in  the  deed,  as  conveying  all  the  rock 
in  place  upon  the  grantor's  farm,  the  loose  rock  or  boulders  can 
in  no  proper  sense  be  included.  It  is  no  exception  to  anything 
which  could  have  passed  by  the  general  description  in  the 
deed ;  boulders  could  not  with  any  propriety  be  deemed,  in  any 
sense,  rock  in  place.     Looking  at  it  in  this  light,  the  exception 
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is  simply  inoperative,  and  that  equally,  whether  the  rock  in 
place  described  in  the  deed  be  upon  the  grantee's  farm  only,  or 
be  extended  into  the  land  of  the  grantor.  But  it  may  be  said 
also,  what  is  apparent  from  this  deed,  that  Christopher  Dexter 
did  clearly  grant  a  connected  body  of  lime-rock  locally  situate 
upon  his  own  farm  by  the  description, "  ledge  of  lime-rock  situate 
easterly  of  the  dwelling-house  and  north  of  the  drift-way."  If  the 
terms  of  the  reservation  are  to  be  considered  as  excepting  any- 
thing which  could  otherwise  pass  and  as  excepting  part  of  the 
rock  described,  and  "  detached  rock  "  is  an  exception  from  the 
grant  of  the  ledge,  full  operation  is  given  to  the  reservation  in 
application  to  the  rock  granted  north  of  the  drift-way.  It  is 
said  by  the  plaintiffs,  in  the  argument,  that  the  intent  of  these 
deeds  was  to  make  the  parties  equal  as  to  their  right  to  lime- 
rock  on  both  farms.  These  deeds  were  made  between  father 
and  son,  and  it  would  seem  in  anticipation  of  a  conveyance  by 
the  father  to  another  son,  to  whom  he  did  convey  his  interest 
in  1809.  At  the  time  of  the  execution  of  the  deeds,  Christo- 
pher Dexter,  the  son,  was  the  owner  of  the  greater  portion  of 
the  farm  conveyed  to  William  Dexter  in  1761.  It  may  be  that 
he  owned  the  whole.  This  is  not  made  certain  by  the  convey- 
ances. The  right  granted  to  William  Dexter  to  dig  lime-rock 
from  the  western  farm,  if  it  vested  in  Nathan  and  Samuel,  the 
sons,  by  the  devise  of  the  farm,  had  by  the  deed,  of  Nathan, 
in  1783,  to  Jonathan,  become  extinguished.  Jonathan  Dexter 
by  the  same  conveyance  acquired  not  a  mere  right  to  dig  lime- 
rock,  but  a  property  in  one  half  the  lime-rock  on  the  eastern 
farm,  and  in  consequence  thereof  the  mere  right  to  excavate 
and  take  lime-rock  from  that  farm,  granted  in  1761,  became 
extinguished.  The  purpose  of  the  deeds  of  1804,  as  understood, 
and  as  the  plaintiffs  urge,  was  to  define  the  rights  of  the  par- 
ties, and  to  make  their  interest  in  the  lime-rock  equal;  and  it  is 
apparent  from  the  deeds  themselves,  that  the  equality  was  to  be 
accomplished  by  vesting  in  the  parties  the  property  in  the  rock 
itself,  and  to  make  them  tenants  in  common  of  all  the  rock  in 
which  they  were  to  have  an  interest.  To  do  this,  some  rights 
were  to  be  created  or  granted  anew,  some  to  be  released. 
That  common  interest  in  the  rock  on  the  western  farm,  designed 
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to  be  vested  in  Christopher  Dexter,  was  to  be  newly  granted  by 
the  deeds,  and  the  deed  of  Jonathan  does  convey  one  half  of 
the  great  ledge  of  lime-rock  on  that  farm,  be  reserving,  and 
Christopher  agreeing  that  he  shall  retain,  all  the  scattering  rock 
then  apparent  or  to  be  thereafter  found  on  that  farm ;  and  since 
no  rock  is  included  id  the  description  except  the  great  hill  of 
lime-rock,  this  reservation  is,  in  effect,  of  all  other  lime-rock 
on  that  farm.  Without  the  reservation  the  effect  would 
be  the  same.  Christopher  Dexter's  deed  purports  to  convey 
to  Jonathan,  one  half  of  the  ledge  of  lime-rock  lying  north 
of  the  drift-way  on  his  farm.  It  is  at  least  doubtful  if  this 
deed  conveys  to  Jonathan  any  greater  right  to  lime-rock  on 
the  easterly  farm  than  he  before  had.  The  deed  to  Nathan 
Dexter  made  to  him  in  1783,  purports  to  vest  in  him  one  half  of 
all  the  lime-rock  on  thaWarm.  By  the  deed  of  1804,  the  grant, 
instead  of  being  a  grant  of  one  half  of  all  the  lime-rock,  is  lim- 
ited to  one  half  of  the  ledge.  By  these  mutual  deeds  Christo- 
pher Dexter  reserves  to  himself,  and  Jonathan  agrees  that  be 
shall  retain  to  himself  all  the  scattering  rock  which  then  was, 
or  which  might  thereafter  be  found  upon  his  farm,  —  in  effect 
all  other  lime-rock  upon  that  farm,  except  what  was  described 
and  purported  to  be  conveyed. 

It  is  claimed,  further,  that  the  acts  and  declarations  of  Chris- 
topher C.  Dexter,  about  the  time  of  procuring  the  charter  and  in 
endeavoring  to  effect  a  sale  of  shares  in  the  corporation,  estop, 
not  only  Dexter  himself  but  all  the  defendants,  to  deny  that 
the  lime-rock  incorporated  extended  to  the  place  where  they 
are  now  excavating.  These  representations,  as  charged,  con- 
sist in  representing  that  the  rock  of  the  corporation  extended 
under  the  meadow  and  under  the  whole  farm  of  which  he  was 
part  owner.  If  the  other  parties  to  this  act  of  incorporation 
have  been  by  representations  of  the  defendants  misled  to  their 
injury,  and  upon  the  faith  of  such  representations  have  been 
induced  to  vest  their  money  or  their  property  in  the  stock  of  this 
company,  and  must  now  suffer  loss  unless  such  representations 
are  held  to  be  true,  the  general  rule  of  law  would  require  that 
the  defendants  should  be  estopped  to  deny  that  they  were  true. 

The  objection  in  his  case  is,  first,  that  the  representations 
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were  not  made  by  all  the  defendants  or  by  all  of  the  owners  of 
the  rock  claimed,  but  by  Qne  tenant  in  common  only,  and  the 
remedy  asked  cannot  be  given  without  at  the  same  time  doing 
an  injury  to  the  other  tenant  in  common,  who  is  not  responsible 
for  the  representations  made,  it  would  be  in  effect  compelling 
A.  to  make  good  B.'s  default.  There  is  another  objection,  that 
while  Christopher  Dexter,  one  of  the  defendants,  was  making 
the  representations  here  charged,  other  members  of  the  corpo- 
ration, and  who  became  such  by  virtue  of  their  ownership  of 
lime-rock  on  the  western  farm,  were  making  representations  of 
precisely  an  opposite  character,  that  no  lime-rock  upon  the 
farm  was  designed  to  be  made  corporate  property  except  the 
ledges  then  worked,  and  that  it  was  not  intended  to  include 
other  lime-rock.  There  is  a  third  objection :  that  whatever  the 
representations  were  which  were  made  by  C.  C.  Dexter,  it  does 
not  appear  that  the  corporation,  or  any  member  of  the  corpora- 
tion, was  misled  by  them,  or  ever  acted  upon  them,  either  in 
applying  for  the  charter,  or  in  the  purchase  of  stock  in  the  cor- 
poration. 

The  plaintiffs,  having  failed  to  establish  their  right  to  the 
lime-rock  which  the  defendants  are  excavating,  this  bill,  which 
prays  that  the  defendants  be  enjoined  from  further  excavating, 
must  be  dismissed  with  costs. 


VOL.111.  —  AMKS.  Z% 
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Town  op  Hopkinton  v.  Thomas  A.  Waitb,  Town 
Treasurer. 

The  warrant  of  commitment  of  a  justice  of  the  peace,  committing  a  person  furiously 
insane,  who  is  at  large,  to  the  Butler  Hospital  for  the  Insane,  is  not  void  because  neither 
it,  nor  the  judgment  of  the  justice  of  the  peace  issuing  it,  states  the  town  in  which  the 
lunatic  was  arrested,  nor  because  they  do  not  state,  that  no  recognizance  was  offered 
on  the  part  of  the  lunatic  that  he  shall  not  go  at  large  until  sound  of  mind;  the  former 
statement  being  merely  of  what  the  statute  directs  for  the  guidance  of  the  hospital  in 
collecting  payment  for  the  lunatic's  support,  and  the  latter,  a  statement  only  of  what  is 
presumed,  until  the  contrary  appears,  from  the  fact  of  commitment 

Such  omissions  cannot,  therefore,  where  the  insane  person  is  a  pauper,  avail  the  town  in 
which  he  is  settled  in  defence  to  a  suit  to  recover  the  amount  paid  for  his  support  at  the 
hospital,  by  the  town  in  which  he  was  arrested. 

Prior  to  July  1, 1857,  when  the  Revised  Statutes  went  into  operation,  no  such  payments 
at  the  hospital,  made  by  the  town  in  which  the  lunatic  pauper  was  arrested  could  be 
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recovered  of  the  town  in  which  he  wai  settled;  and  if  made,  were  voluntary  end  irre- 
coverable. 
The  judge  trying  a  cause,  with  a  jury,  has  a  discretion  with  regard  to  the  order  of  proof; 
and  it  is  no  improper'  exercise  of  this  discretion  for  him  to  allow  a  party,  who  has 
closed  his  evidence  upon  the  mistaken  supposition  that  a  material  fact  is  admitted,  to 
submit  evidence  of  the  fact  to  the  jury,  after  the  objection  is  made  by  the  other  party 
that  the  material  fact  has  not  been  proved. 

This  was  an  action  of  assumpsit,  brought  by  the  town  of 
Hopkinton  against  the  defendant,  as  town  treasurer  of  the 
town  of  West  Greenwich,  to  recover  a  sum  of  money  paid  by 
Hopkinton  for  the  support,  in  the  Butler  Hospital  for  the  In- 
sane, of  Andrew  Jackson  Briggs,  alias  Nichols,  a  lunatic,  upon 
the  ground  that  the  said  Andrew  was  a  pauper,  settled  in  and 
chargeable  to  the  town  of  West  Greenwich. 

The  case  was  tried  at  the  August  term  of  this  court  for  the 
county  of  Washington,  1869,  before  the  chief  justice,  with  a 
jury,  under  the  general  issue,  when  the  plaintiffs,  to  support 
the  issue  on  their  part,  submitted  to  the  jury  testimony  tending 
to  prove  that  the  pauper  was  the  son  of  Rowena  Briggs,  a 
single  woman ;  that  the  said  Rowena  was  the  legitimate  daugh- 
ter of  Anderson  Briggs,  who  lived  in  West  Greenwich  from 
1810  or  1812  to  the  time  of  his  death,  some  twelve  to  twenty 
years  ago,  and  that  the  mother  of  said  Anderson  was  one 
Elizabeth  or  Betsey  Briggs,  who,  besides  Anderson,  had  two 
other  sons,  Henry  and  Jonathan.  For  the  same  purpose,  and 
to  show  that  the  town  of  West  Greenwich  recognized  said 
Anderson  Briggs  and  Betsey  Briggs  as  settled  in  said  town  and 
took  control  of  them  as  chargeable  to  it,  the  plaintiffs  offered 
sundry  extracts  from  the  files  and  records  of  the  town  of  West 
Greenwich,  some  of  <vhich  referred  to  a  period  as  far  back  as 
the  year  1791,  among  which  was  a  certificate,  that  Elizabeth 
Briggs  was  let  out  with  the  poor  of  West  Greenwich  from  the 
year  1791  to  the  year  1795;  also  a  complaint,  to  the  town 
council  of  West  Greenwich,  that  Anderson  Briggs  was  likely 
to  become  chargeable  to  that  town,  and  the  appointment  of 
Jonathan  Nichols  as  his  guardian,  and  afterwards,  upon  the 
resignation  of  Nichols,  the  appointment  of  Royal  Matteson  as 
guardian  of  said  Anderson ;  offering  the  records  of  said  town  of 
West  Greenwich  of  the  dates  of  July  28, 1828,  March  25, 1833, 
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and  of  the  28th  of  June,  1834,  for  this  purpose.  To  this  evi- 
dence the  defendant  objected,  but  the  court,  notwithstanding 
the  objection,  permitted  the  same  to  pass  to  the  jury. 

In  further  maintenance  of  the  issue  on  their  part,  the  plain- 
tiffs further  offered  the  proceedings  before  Matthew  C.  Card, 
Esquire,  a  justice  of  the  peace  for  the  town  of  Richmond  and 
county  of  Washington,  resulting  in  the  commitment  by  him  of 
the  pauper,  as  a  furiously  mad  person,  dangerous  to  be  at  large, 
to  the  Butler  Hospital  for  the  Insane,  to  which  the  defendant 
objected,  but  which,  notwithstanding  the  objection,  the  court 
permitted  proforma^  to  pass  to  the  jury  as  admissible  evidence. 
These  proceedings  were,  a  complaint  and  warrant  and  recog- 
nizance for  costs,  in  the  usual  form,  both  dated  December  9, 
1856 ;  the  former,  signed  by  Pardon  C.  Burdick  and  addressed 
to  Matthew  C.  Card,  Esq.  one  of  the  justices,  &a,  and  setting 
forth,  under  the  oath  of  the  complainant,  "  that  Andrew  J. 
Nichols,  alias  Andrew  J.  Briggs,  now  of  said  Hopkinton, 
laborer,  is  a  lunatic,  and  so  furiously  mad  as  to  render  it  dan* 
gerous  to  the  safety  of  the  good  people  of  Baid  county  for  him 
to  go  at  large,  is  at  large,  against,"  &c.  and  praying  advice,  and 
that  process  might  issue,  and  that  "  the  said  Andrew  J.  Nichols, 
alias  Andrew  J.  Briggs,  may  be  apprehended,  and  secured  as 
by  law  in  such  cases  is  provided,"  &c.  The  warrant,  under  the 
seal  of  the  justice,  addressed  in  the  usual  form,  commanded 
the  officer  to  apprehend  Nichols,  alias  Briggs,  and  to  have  him 
before  Card,  the  justice,  "  or  some  other  lawful  authority,  to 
be  dealt  with  relating  to  the  premises  as  to  law  and  justice 
shall  appertain." 

It  appeared  by  the  officer's  return  upon  the  warrant,  dated 
Richmond,  December  10,  1856,  that  the  lunatic  was  arrest- 
ed on  that  day,  and  brought  before  the  said  Card,  the  jus- 
tice. 

The  record  made  by  Card  of  his  proceedings  as  justice,  upon 
the  return  of  the  warrant,  was  as  follows :  — 

"  Be  it  remembered,  that  at  a  justice's  court,  holden  at  Rich- 
mond, on  the  10th  day  of  December,  a.  d.,  1856,  on  complaint 
of  Pardon  C.  Burdick  of  Hopkinton,  against  Andrew  J.  Nichols, 
alias  Briggs,  charging  him  the  said  Nichols,  alias  Briggs,  now 
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in  Hopkinton,  with  being  a  lunatic,  or  insane,  and  a  danger- 
ous person  to  be  at  large,  and  is  at  large,  and  so  furiously  mad 
as  to  render  it  dangerous  to  the  peace  and  safety  of  our  county 
and  good  people  of  this  state,  and  even  the  lives  of  his  Mends, 
for  him  to  be  at  large,  and  he  is  at  large ; 

w  Present  M.  C.  Card,  Justice  Peace ; " 

11  Parties  called,  and  both  appeared  in  open  court,  and  after 
an  examination  of  witnesses  and  the  said  Nichols,  alias  Briggs, 
it  is  the  opinion  of  the  said  court,  that  the  said  Nichols,  alias 
Briggs,  is  an  insane  person,  and  that  it  is  dangerous  to  the 
quiet  and  safety  of  the  county  and  to  the  lives  of  his  friends 
for  him  to  be  at  large.  It  is  therefore  the  judgment  of  said 
court,  that  said  Nichols,  alias  Briggs,  be  removed  to  the  Butler 
Hospital  for  the  Insane,  until  he  be  restored  to  soundness  of 
mind,  or  otherwise  released  according  to  law. 

"  M.  C.  Card,  Justice  of  the  Peace.*' 

The  mittimus  issued  by  the  justice  was  as  follows :  — 
"  The  State  of  Rhode  Island  and  Providence  Plantations. 

"  [l.  s.]  Washington,  Sc.  To  the  sheriff,  his  deputy,  or  to 
either  of  the  town  sergeants  or  constables  in  the  county  of 
Washington,  and  to  the  superintendent  or  keeper  of  the  But- 
ler Hospital  for  the  Insane:  Greeting: 

"  Whereas  it  appears  to  me  the  subscriber,  one  of  the  justices 
assigned  to  keep  the  peace  in  said  county  of  Washington,  on 
the  complaint  of  Pardon  C.  Burdick  of  Hopkinton,  that  An* 
drew  J.  Nichols,  alias  Andrew  J.  Briggs  of  Hopkinton,  is  a  luna- 
tic, or  insane,  or  so  furiously  mad  as  to  render  it  dangerous  to 
the  safety  of  the  good  people  of  said  county  for  him  to  go  at 
large ;  and  whereas  said  Nichols,  alias  Briggs,  has  this  day  been 
duly  apprehended  by  complaint  and  warrant,  and  after  a  care- 
ful examination  of  said  Nichols,  alias  Briggs,  and  evidence  ad- 
duced, it  is  the  judgment  of  said  court  that  said  Nichols,  alias 
Briggs,  be  removed  to  the  Butler  Asylum  for  the  Insane.  You 
are,  therefore,  hereby  required,  in  the  name  of  said  state,  to  take 
Andrew  J.  Nichols,  alias  Briggs,  into  your  custody,  and  him  con* 
82* 
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vey  to  the  Butler  Hospital  for  the  Insane,  and  him  deliver  to  the 
superintendent  or  keeper  of  said  hospital;  and  you  the  said 
superintendent  or  keeper  are  alike  required  to  receive  the  said 
Nichols,  alias  Briggs,  into  said  fadspital,  and  him  safely  keep 
until  he  be  restored  to  soundness  of  mind,  or  be  otherwise  de- 
livered therefrom  by  due  course  of  law. 

"  Given  under  my  hand  and  seal,  at  Richmond,  this  10th  day 
of  December,  a.  d.,  1856. 

*  Matthew  C.  Cakd,  Justice  of  the  Peace.9' 

It  appeared  by  the  officer's  return  upon  the  back  of  this  mit- 
timus, that  on  the  11th  day  of  December,  1856,  he  took  Nichols 
alias  Briggs  into  his  custody,  conveyed  him  to  the  Butler  Hos- 
pital for  the  Insane,  and  there  delivered  him  to  the  superinten- 
dent or  keeper  thereof,  as  commanded. 

After  the  plaintiffs  had  submitted  their  case  to  the  jury  in 
the  opening,  and  the  defendant  had  taken  the  point  that  the 
plaintiffs  had  given  no  proof  that  Andrew  J.  Briggs  had  no 
estate  at  the  time  of  his  apprehension  and  commitment,  the 
court  permitted  the  plaintiffs  to  offer  proof  to  the  jury  upon 
that  matter,  notwithstanding  the  objection  of  the  defendant; 
the  counsel  for  ttie  plaintiffs  stating;  that  he  should  have  of- 
fered such  proof  in  its  proper  order,  had  he  not  supposed  that 
the  want  of  estate  on  the  part  of  said  Andrew  was  admitted 
by  the  defendant 

The  jury  having  returned  a  verdict  for  the  plaintiffs  for  the 
sum  of  $152.89,  the  defendant  now  moved  for  a  new  trial, 
upon  the  ground  of  error  in  law  in  the  above  rulings  of  the 
court. 

Wm.  B.  Potter,  for  the  motion. 

1.  The  complaint,  warrant,  judgment,  and  mittimus  are  de- 
fective, illegal,  and  void.  The  jurisdiction  of  the  justice  being 
special  and  Hmited,  the  proceedings  should,  upon  their  fece, 
show  that  be  had  jurisdiction.  Pitch  v.  Commissioners  ofBigk* 
ways,  22  Wend.  122;  Chandler  v.  Nash,  5  Mich.  409;  ftsT. 
Turner,  9  Wheat  541}  Powers  v.  People,  4  Johns.  292;  Peejte 
Y.  Miller,  14  Johns.  370;  Latham  v.  EdgerUm,  9  Cow.  227; 
Kempe's  Lessee  v.  Kennedy,  5  Cranch,  174 ;  Owen  v.  Jordan,  27 
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Ala.  608 ;  1  Dutcher,  554 ;  Brmdstreet  v.  Neptune  Ins.  Go.  3  Sumo. 
608;  Mathewson  v.  Sprague,  1  Curtis,  457.  The  judgment  of 
the  magistrate  is  unconditional,  that  the  lunatic  be  committed 
to  the  Butler  Hospital  for  the  Insane,  without  giving  his  friends, 
instead  thereof,  a  right  to  give  recognizance  for  him,  as  provided 
in  the  sixth  section  of  the  act  relating  to  this  subject  Dig.  of 
1844,  p.  104.  Again,  the  warrant  does  not  state  in  what  town 
the  lunatic  was  arrested,  and  that  he  was  arrested  in  Hopkin- 
ton. 

2.  To  maintain  this  suit  a  compliance  with' the  requisites  of 
the  statute  is  necessary.  Wuipohe  v.  BopUnton,  4  Pick.  358 ; 
East  Sudbury  v.  &udbwy,  12  lb.  1;  Oily  of  Boston  v.  Inhabitants 
ofAmesbury,  4  Mete  27a 

3.  The  court,  after  the  plaintiffe  had  cloBed  their  case,  and 
after  the  defendant  had  commenced  arguing  his  case,  permitted 
the  plaintiffs  to  put  in  further  evidence. 

Dixon  against  the  motion. 

1.  The  complaint  and  warrant  precisely  conform  to  the  sixth 
section  of  the  act  of  1844.  Dig.  of  1844,  p.  104.  The  judgment 
also  conforms  to  the  act  The  justice  is  to  find  the  facts,  and 
he  is  to  commit  unless  a  recognizance  be  given ;  and  not,  as 
supposed,  adjudge  thai  he  will  commit,  unless  a  recognizance  be 
given. 

2.  The  proceedings  show  thai  the  lunatic  was  anested  in 
Hopkinton ;  and  the  commitment  states  that  he  is  of  Hopkin- 
ton.  Besides,  the  whole  purpose  of  the  requirement,  to  state 
the  place  of  arrest  in  the  mittimus,  is,  to  show  the  hospital 
from  what  town  they  are  to  collect  their  account  for  his 
support 

Brayton,  J.  The  first  ground  for  a  new  trial  set  out  in  the 
petition  of  the  defendant  was  waived  at  the  hearing,  and  not 
insisted  upon  in  the  argument  In  the  argument,  it  was 
insisted,  that  the  warrant  of  commitment  was  void,  because 
neither  the  judgment  of  the  justice  before  whom  the  lunatic 
was  brought,  nor  his  warrant  of  commitment,  stated  in  what 
town  he  was  aivested.  By  the  original  act  authorizing  the 
confinement  in  jail  of  a  lunatic,  so  furiously  mad  as  to  be 
dangerous,  it  was  provided,  tint  the  expenses  of  his  support 
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in  jail  and  of  his  commitment  should  be  paid  oat  of  his  es- 
tate, if  he  had  any ;  and  if  not,  by  the  town  which  might  be 
chargeable  with  his  support  This  act  was  amended  in  October, 
1847,  so  as  to  provide,  that  instead  of  being  committed  to  the 
county  jail,  he  should  be  committed  to  the  Butler  Hospital,  or 
other' hospital  for  the  insane.  In  1848,  the  act  was  further 
amended.  By  this  amendment,  it  was  provided,  that  if  the 
support  of  the  lunatic  should  not  be  chargeable  upon  any 
town  in  this  state,  then  the  town  in  which  he  should  be  or- 
rested  should  be  liable  for  the  expenses  of  his  commitment  and 
support  at  the  hospital.  For  the  convenience  of  the  direc- 
tors of  the  hospital,  and  that  they  might  be  informed  of  the 
town  in  which  the  arrest  was  made,  and  so  to  what  town  they 
were  to  look  for  payment,  it  provided  further,  that  the  justice 
who  should  order  the  commitment  should  also  state  in  his 
warrant,,  in  what  town  the  lunatic  was  arrested.  The  last 
provision  was  not  made,  however,  for  the  purpose  of  ren- 
dering that  town  chargeable  with  the  expenses,  but  for  the 
information  of  the  directors  of  the  hospital.  The  omission  of 
such  notice  in  the  warrant  would  not,  and  was  not  intended  to 
relieve  the  town  where  the  arrest  was  in  fact  made  from  the 
expenses,  upon  other  proof  of  the  arrest  there.  This  provision 
is  merely  directory  to  the  justice ;  and  no  one  can  complain  of 
the  omission  except  the  directors  of  the  hospital,  for  whose  ben- 
efit only  it  was  made. 

Another  ground  insisted  upon  was,  that  the  justice  who  tried 
this  cause  permitted  the  plaintiff,  after  having  rested  his  cause 
in  the  opening,  and  after  the  defendant  had  taken  the  point  that 
no  evidence  had  been  offered  that  the  lunatic  had  no  estate 
wherewith  to  pay  the  expenses,  to  put  in  proof  upon  that  point 
From  the  statement  allowed  by  the  justice  it  appears,  that 
the  omission  to  offer  such  proof  in  the  opening  was  purely  by 
mistake,  under  the  misapprehension  that  the  defendant  had  ad- 
mitted the  want  of  such  estate.  It  was  a  matter  in  the  discre- 
tion of  the  judge,  and  it  was  no  improper  exercise  of  that  dis- 
cretion, to  permit  evidence  to  be  offered  which  was  necessary  to 
the  plaintiff's  case,  and  which  he  had  prepared,  but  which  he 
failed  to  offer  in  the  proper  stage  of  cause,  only  because  he  un- 
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derstood  that  the  fact  proposed  to  be  proved  was  admitted  by 
the  other  party. 

Another  ground  assigned  is,  that  the  whole  proceeding  by 
the  justice,  the  complaint,  judgment,  and  mittimus  are  void ; 
and  so  the  commitment  to  the  hospital  was  illegal  and  void,  and 
insufficient  to  charge  any  town  with  the  support  of  the  lunatic. 
The  complaint  certainly  sets  forth  all  the  facts  necessary  to 
give  the  justice  jurisdiction  to  hear  and  determine  the  question, 
whether  the  person  charged  with  being  dangerous  was  a  luna- 
tic at  large,  and  dangerous  to  the  community.  It  charges  that 
Andrew  J.  Briggs  was  a  lunatic,  and  so  furiously  mad  as  to 
render  it  dangerous  to  the  people  that  he  should  be  at  large, 
and  that  he  was  at  large.  This  complaint  made  it  the  duty  of 
the  justice  to  issue  his  warrant  to  apprehend  the  accused,  and  ■ 
upon  examination  into  the  truth  of  the  matter  charged  in  the 
complaint,  to  adjudge  thereon,  whether  the  complaint  was  true. 
He  was  also  required,  if  the  complaint  proved  to  be  true, 
to  commit  the  person  accused  to  the  Butler  Hospital  for  the 
Insane,  unless  a  recognizance  satisfactory  to  him  should  be 
offered,  that  the  person  charged  should  not  be  permitted  to  go 
at  large  until  restored  to  soundness  of  mind.  The  warrant 
of  commitment  does  not  state  that  no  such  recognizance  was 
offered  to  the  justice  before  commitment.  It  states  the  judg- 
ment of  the  justice  that  the  complaint  was  true,  —  that  the 
person  charged  was  a  lunatic  and  dangerous  to  be  at  large,  and 
that  he  bad  further  adjudged  that  the  lunatic  be  removed  to  the 
Butler  Hospital ;  and  he  issues  his  mandate  accordingly  to  the 
officer  to  commit,  and  to  the  hospital  to  receive  and  keep  the 
lunatic  It  is  now  insisted  that  the  omission  to  state  that  no  such 
recognizance  was  offered,  renders  this  warrant  void,  —  that  such 
statement  was  necessary  to  show  the  jurisdiction  of  the  justice, 
—  that  he  had  no  power  to  commit,  if  such  recognizance  were 
offered.  It  is  not  pretended  that  any  such  recognizance  was 
in  fact  offered ;  no  snch  proof  was  offered.  The  justice  had, 
therefore,  in  fact  the  power  to  commit,  as  he  had  committed  the 
party  to  the  hospital.  The  recognizance,  or  the  offer  of  it,  is  not 
made  necessary  to  the  power  of  the  justice  to  act.  It  is  not 
necessary  to  give  jurisdiction,  or  to  confer  upon  him  any  power ; 
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all  the  power  necessary  to  the  commitment  is  conferred  and 
vested  in  the  justice  already,  and  will  continue  unless  the  recog- 
nizance be  offered.  If  offered,  the  power  to  commit  is  to  cease, 
and  not  otherwise.  Undoubtedly,  every  fact  necessary  to  confer 
the  jurisdiction  or  power  upon  the  justice,  acting  within  a  spe- 
cial and  limited  jurisdiction,  should  appear  upon  the  face  of 
his  proceedings.  But  does  the  same  necessity  exist  to  negative 
every  fact  which  may  take  it  away?  We  think  not  It  is 
to  be  presumed,  at  least,  until  the  contrary  appears,  that  the 
facts  are  as  stated  in  the  mittimus  ;  and  that  they  are. all  stated. 
If  so,  no  recognizance  was  offered,  and  the  power  of  the  justice 
appears  upon  the  process. 

We  do  not  see,  however,  when  all  these  points  are  ruled 
against  the  defendant,  how  the  plaintiff,  under  the  law,  can 
maintain  this  action.  At  the  time  the  complaint  was  made 
against  the  lunatic  in  this  case,  and  at  the  time  of  the  trial, 
judgment,  and  commitment  to  the  Butler  Hospital,  there  was 
no  law  making  any  town  liable  for  the  expenses  of  the  com- 
mitment and  support  of  the  lunatic,  except  that  in  which  he 
had  his  last  legal  settlement,  if  he  had  any  such  legal  settle- 
ment in  any  town  in  this  state.  It  was  only  in  case  the 
lunatic  had  no  legal  settlement  within  the  state,  that  the 
town  in  which  he  might  be  arrested  was  charged  with  these 
expenses.  It  was  not  until  the  Revised  Statutes  went  into 
effect  in  July,  1857,  that  these  provisions  were  changed.  By 
the  Revised  Statutes  it  was  provided,  that  where  the  luna- 
tic was  settled  in  this  state,  and  should  be  arrested  in  a  town 
other  than  that  in  which  he  had  his  settlement,  the  town  in 
which  he  might  be  arrested  should  be  liable  in  the  first  in- 
stance ;  and  upon  payment  of  the  expenses  might  have  its  rem- 
edy over  against  the  town  where  the  lunatic  was  settled.  Prior 
to  the  Revised  Statutes,  the  lunatic  had  been  committed,  and 
thefreby  the  town  of  West  Greenwich,  where  this  lunatic  was 
settled,  alone  became  chargeable  with  the  expenses.  The  town 
of  Hopkinton,  though  the  arrest  was  made  there,  was  under  no 
legal  obligation  to  pay,  and  could  not  be  compelled  to  do  so. 
The  payments  made  by  that  town  have  been  voluntary  on  its 
part.     It  does  not  appear  that  any  request  was  made  to  that 
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town  by  the  defendants  to  pay  on  their  account,  and  certainly 
not,  that  the  plaintiffs  have  paid  by  compulsion.  The  pay- 
ments made,  therefore,  were  in  their  own  wrong,  and  for  the 
recovery  thereof  they  are  without  remedy. 


Lucy  Ann  Carpenter  v.  Elias  F.  Brown. 

Where  a  testator,  by  his  will,  gave  to  his  wife  "  all  bis  property,  both  real  and  personal, 
of  which  he  was  possessed  at  his  decease,  after  paying  all  his  just  debts,"  and  then 
gave  her  power  to  sell  any  part  of  his  property  for  the  payment  of  his  debts  and  the  sup- 
port and  education  of  his  daughter  until  she  arrived  at  the  age  of  eighteen  years,  when 
the  daughter  was  to  have  one  half  of  his  property,  bnt  in  the  event  of  her  death  before 
eighteen  the  wife  was  to  have  the  whole ;  held,  that  the  wife  had  an  indefeasible  title 
in  fee  to  an  undivided  half  of  the  real  property  of  the  testator,  and  by  virtue  of  this  in- 
terest, and  her  power  under  the  will  to  sell  the  other  half,  could  give  a  good  title  in  fee 
to  any  specific  portion  of  the  testator's  real  estate. 

Bill  in  equity  to  enforce  the  specific  performances  of  a  con- 
tract for  the  purchase  of  the  westerly  half  of  the  "  Noyes  Neck 
Farm,"  so  called,  in  Westerly. 

The  case  was  submitted  to  the  court,  upon  the  following 
agreed  facts  :  Francis  Carpenter,  the  husband  of  the  com- 
plainant, died  seised  of  the  whole  of  said  farm,  containing 
about  two  hundred  and  forty  acres;  and  by  his  last  will  and 
testament,  which  has  been  duly  proved,  appointed  the  com- 
plainant his  sole  executrix,  and  disposed  of  his  property  as  fol- 
lows :  — 

"  I  give  and  bequeath  to  my  dearly  beloved  wife,  Lucy  Ann 
Carpenter,  all  my  property,  both  real  and  personal,  which  I 
am  possessed  of  at  my  decease,  after  paying  all  my  just  debts ; 
and  it  is  furthermore  my  will,  that  my  dear  wife  should  sell  any 
part  of  my  property  that  she  may  think  right  and  proper  to  do, 
to  pay  my  just  debts,  and  to  bring  up,  clothe,  educate,  and 
take  care  of  my  daughter,  Susan  Enowles  Carpenter,  out  of  my 
estate,  until  she  arrives  at  the  age  of  eighteen  years ;  and  then, 
it  is  my  will,  that  my  said  daughter  should  have  one  half  of  my 
property ;  and  it  is  furthermore  my  will,  that  if  my  said  daugb- 
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ter  should  die  before  she  arrives  at  the  age  of  eighteen  years, 
then  it  is  my  will  that  my  said  wife  should  have  all  my  prop- 
erty." 

The  testator  died  seised  of  the  farm  in  question,  which  had 
been  purchased  by  him  subject  to  the  condition  to  pay  to  Asa 
Potter,  trustee,  the  sum  of  one  hundred  and  twenty  dollars  dur- 
ing the  life  of  Caroline  Thurston,  and  on  her  decease,  to  pay  to 
the  children  of  said  Caroline,  the  sum  of  two  thousand  dollars. 
Subsequent  to  his  death,  his  widow,  the  complainant,  having 
exhausted  all  his  personal  property  and  the  proceeds  of  a  tract  of 
land  in  South  Kingstown,  heretofore  sold  by  her,  in  the  payment 
of  his  debts  and  the  support  of  the  daughter,  and  expended 
therefor  a  large  sum  of  money  besides,  in  November,  1859, 
entered  into  the  following  written  contract  with  the  defend- 
ant for  the  sale  and  purchase  of  the  westerly  half  of  said 
farm :  — 

u  I,  Lucy  Ann  Carpenter,  of  Westerly,  county  of  Washing- 
ton, hereby  agree  to  deed  by  warranty,  in  fee-simple,  to  Elias 
F.  Brown,  of  said  Westerly,  the  west  part  of  the  Noyes  Neck 
Farm,  so  called,  situated  in  said  Westerly,  as  surveyed  and  platted 
by  William  C.  Stanton  of  Voluntown,  Connecticut,  and  contain- 
ing one  hundred  and  twenty  and  one  quarter  acres,  and  twenty- 
eight  rods,  subject  to  the  following  incumbrance  and  lien  on 
said  land,  to  wit :  the  said  Brown  to  pay  Asa  Potter,  trustee  to 
Caroline  Thurston,  sixty  dollars  a  year,  during  the  life  of  said 
Caroline,  and  after  her  decease  to  pay  one  thousand  dollars  to 
the  children  of  said  Caroline,  and  to  pay  four  thousand  on 
delivery  of  said  deed ;  and  I,  the  said  Elias,  agree  to  take  said 
deed  of  said  land  whenever  the  said  Lucy  shall  notify  me  that 
she  is  ready  to  deed  as  aforesaid ;  and  to  pay  to  said  Lucy  the 
abovenamed  four  thousand  dollars,  according  to  the  terms  of 
this  agreement 

«  Westerly,  Nov.  1869. 

(Signed)  "  Lucy  Ann  Carpenteiu 

Elias  F.  Brown.'9 

Both  parties  were  desirous  to  complete  the  contract;  but 
doubts  having  arisen  as  to  the  title  of  the  complainant,  under 
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the  will  of  her  husband,  to  convey  the  interest  stipulated  for, 
this  bill  was  filed  for  the  purpose  of  resolving  the  same. 
W.  Updike,  for  the  complainant 

1.  The  governing  rule  in  the  construction  of  wills  is  the 
intention  of  the  testator ;  and  where  technical  words  of  limita- 
tion are  not  used,  this  controls  the  quality  of  the  estate  derived. 
Eogan  v.  Jackson,  Cowp.  299.  u  All  I  am  worth ; "  "  all  my 
property,"  &c.,  have,  under  this  rule,  been  held  to  mean  "  all  my 
estate,"  and  to  convey,  unless  otherwise  limited  or  controlled,  a 
fee-simple.  Morrison  $f  others  v.  Semple  8f  another,  6  Binn.  94 ; 
Rossetter  v.  Simmons,  6  S.  &  R.  452.  Doe.  dem.  Wall  v.  Long- 
lands,  14  East,  370 ;  Harrold  v.  Hoskins,  2  Dev.  &  Bat.  479. 

2.  A  devise  to  one  with  a  power  of  sale  gives  a  fee-simple  in 
the  estate  devised ;  Jackson  v.  Robins,  16  Johns.  588 ;  unless  a 
more  limited  interest  be  expressed.  Morris  v.  Phalen,  1  Watts, 
389. 

3.  When  the  devisee  is  charged  with  some  duty  connected 
with  the  devise,  the  performance  of  which  is  inconsistent  with 
any  less  estate,  an  estate  of  inheritance  will  pass.  Hall  v. 
Goodwin,  2N.&ML  383. 

E.  R.  Potter,  for  the  defendant 

Ames,  C.  J.  The  first  clause  of  the  will  of  Francis  Carpenter, 
if  it  stood  alone,  would  vest  in  the  complainant  the  whole  of 
his  estate,  both  real  and  personal,  in  absolute  property ;  but  the 
power  to  sell,  which  follows,  and  which  is  inconsistent  with 
such  a  disposition,  and  the  provision  that  his  daughter,  if  she 
attained  the  age  of  eighteen  years,  should  have  one  half  of  his 
property,  qualify  the  first  clause,  and  leave  for  the  complainant 
only  an  undivided  half  of  the  testator's  estate,  with  a  contin- 
gent right  to  the  other  half,  if  the  daughter  should  die  before 
arriving  at  the  age  of  eighteen  years.  The  words  "  all  my 
property,  both  real  and  personal,"  especially  accompanied  as 
they  are  with  the  charge  of  debts  and  power  of  sale,  are  quite 
sufficient  to  carry  to  the  complainant  a  fee  in  the  real  property 
of  the  testator;  indicating,  as  they  do,  in  the  connection  in 
which  they  stand,  all  his  interest  in  what  he  should  be  possessed 
of  at  the  time  of  his  decease ;  Doe  d»  Shell  v.  Patterson,  16 
East,  221 ;  Nicholls  v.  Butcher,  18  Ves.  194 ;  Patton  v.  Randall, 

VOL.  III.  —  AMKB.  88 
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1  Jac.  &  Walk.  189 ;  and  the  words  that  follow  only  control 
their  operation  so  far  as  to  let  the  daughter  into  an  undivided 
half  of  the  estate,  in  the  event  she  should  attain  the  age  of 
eighteen  years.  There  can  be  no  doubt  that  the  testator  in- 
tended that  his  daughter,  if  she  survived  the  age  of  eighteen 
years,  should  have  one  half  of  his  estate  in  absolute  property ; 
and  precisely  the  same  language  is  used  to  indicate  the  extent 
of  the  wife's  interest  in  the  other  half,  and,  contingently,  in  the 
whole  of  his  estate. 

The  complainant's  right,  under  the  will  of  her  husband,  to  an 
undivided  half  of  his  real  property  in  fee,  would  not,  however, 
entitle  her,  before  partition,  to  convey  the  western  portion  of 
the  farm  in  question  to  the  defendant  But  we  are  of  opinion 
that  the  express  power  given  to  her  "to  sell  any  part  of  the 
property  that  she  may  think  right  and  proper  to  do,"  not  only 
for  the  payment  of  debts,  but  to  support  and  educate  her 
daughter,  confers  upon  her,  under  the  facts  agreed,  this  right ; 
and,  coupled  with  her  fee  in  the  other  half,  enables  her,  subject 
to  the  condition  in  favor  of  the  Thurstons  which  the  contract 
contemplates,  to  give  to  the  defendant  the  title  in  fee-simple 
for  which  he  contracted.    \ 

A  decree  must  therefore  be  entered  compelling  the  defendant 
specifically  to  perform  his  contract  of  purchase  with  the  com- 
plainant, and  the  case,  unless  the  parties  otherwise  agree,  be 
referred  to  a  master  to  settle  the  conveyance  and  superintend 
the  due  execution  of  the  contract  on  both  sides. 


Waterman  Allen  v.  Edmund  A.  Brown  &  another. 

A  court  of  equity,  will,  tipon  full  and  satisfactory  proof,  reform  a  grant  of  a  sea-weed 
privilege  in  a  deed  of  a  farm,  granting,  through  the  ignorance  of  the  scrivener  of  the 
principles  of  conveyancing,  a  greater  privilege  than  the  parties  to  the  original  contract 
designed,  against  a  purchaser  of  the  privilege  and  farm  from  one  of  them,  who  bought 
under  a  like  contract;  but  where  the  purchase  was  induced  by  the  fraudulent  mis- 
representations of  the  complainant  as  to  the  productiveness  and  value  of  the  sea-weed 
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privilege  really  bargained  for,  and  especially  if  it  appear  that  the  mistake  in  the  grant 
merely  makes  the  privilege  granted  equal  in  productiveness  and  value  to  the  privilege 
contracted  for  as  it  was  represented,  the  court  will  not  interfere  with  such  a  providen- 
tial adjustment  of  equities,  but  will  dismiss  the  complainant's  bill,  with  costs. 


Bill  in  equity  to  reform,  on  account  of  a  mistake  in  the 
draughting,  two  deeds  of  a  tract  of  land,  containing  about 
thirty  acres,  situated  at  Quidnesit,  in  North  Kingston,  on  the 
shore  of  Narraganset  Bay ;  the  one  of  said  deeds  having  been 
executed  by  the  complainant  to  his  son,  Collins  Allen,  and  the 
other  by  said  Collins  to  Edmund  A.  Brown,  both  of  whom  were 
made  defendants  to  the  bill. 

On  the  15th  day  of  June,  1854,  the  complainant  being  the 
owner  of  a  farm  of  about  one  hundred  and  fifty  acres  of  land, 
lying  at  said  Quidnesit,  in  consideration,  as  stated  in  the  deed, 
of  $400,  conveyed  with  warranty  to  his  son  Collins,  thirty 
acres  at  the  east  end  of  said  farm,  bounded  northerly  by  the 
land  of  the  widow  and  heirs  of  Thomas  Eldred,  southerly  and 
easterly  on  the  Narraganset  Bay,  and  westerly  by  a  creek  and 
ditch,  and  a  line  running  thence  northerly  to  a  stake  and 
stones  on  the  Eldred  line,  which  bounds  and  line  separated  it 
from  the  remaining  land  of  the  grantor.  The  following  is  a 
rough  sketch  of  the  premises  conveyed :  — 

N.       Eldred  Line. 


Waterman  Allenfs       I  80  acres  land  sold  to  Collins 
W.  land  still  owned      j       Allen  and  then  to  Brown, 

by  him. 

House. 


Stub  set  by 
Surveyor. 


QuonsetX 
Point. 
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Immediately  succeeding  the  description  of  the  land  granted, 
the  deed  contained  this  clause :  "  And  I,  Waterman  Allen,  the 
grantor,  convey  to  the  gramiee,  Collins  Allen,  one  third  part  or 
distance  of  my  shore  privilege,  beginning  at  the  north-east  corner, 
it  being  the  east  end  of  the  Eldred  line,  and  running  southerly  on 
the  east  beach;  each  party  has  a  right  to  pass  and  repass  to  each 
other's  land,  to  and  from  theirs." 

On  the  29th  day  of  December,  1855,  Collins  Allen,  for  the 
nominal  consideration  of  $2000,  but  really  in  exchange  for  the 
Shaw  farm  in  Exeter  of  about  one  hundred  and  seventy-five 
acres,  belonging  to  Brown,  the  defendant,  and  by  him  conveyed 
at  the  same  time  to  said  Collins,  conveyed  the  above  tract  of 
thirty  acres  to  Brown,  by  the  same  description  of  the  land,  sea- 
weed privilege,  and  right  to  pass  and  repass,  as  contained  in  his 
deed  from  his  father,  to  which  he  refers,  and  with  this  addi- 
tional clause :  — 

"  And  Waterman  Allen  is  to  have  the  privilege  of  tipping  up 
sea-weed  on  the  beach  on  the  Point." 

The  bill,  which  was  filed  on  the  19th  day  of  November,  1857, 
charged,  in  substance,  that  the  real  contract  of  the  complainant 
with  his  son,  Collins,  and,  subsequently,  of  the  latter  with  Brown, 
and  which  the  two  deeds  were  intended  by  the  parties  to  carry 
out,  was,  that  the  complainant  should  reserve  two  thirds  of  the 
sea-weed  privilege,  in  distance,  on  the  shore  of  the  tract  of  land 
conveyed,  and  should  convey  only  one  third  of  that  privilege, 
in  distance,  on  that  shore, —  beginning  to  measure  off  the  dis- 
tance for  which  the  privilege  was  conveyed,  at  the  north-east 
corner  of  the  tract  conveyed,  being  the  east  end  of  the  Eldred 
line,  —  and  going  southerly  and  terminating,  as  it  should  meas- 
ure, on  the  east  beach  of  the  tract ;  that  such  were  the  instruc- 
tions given  to  one  Harris  Smith,  the  draughtsman  employed 
to  draw  the  first-named  deed,  who,  as  well  as  the  parties,  sup- 
posed that  he  had  accomplished  this  purpose  of  the  parties  by 
the  above  description  of  what  was  granted ;  that  the  complain- 
ant is  unable  to  read,  but  was  informed  and  believed  that  such 
was  the  import  of  the  deed,  and  that  his  son  Collins  received 
his  conveyance,  and  Brown  his,  and  occupied  under  them,  ac- 
cording to  this  construction ;  that  in  June,  1856,  the  complain- 
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out  and  Brown  employed  a  surveyor  to  measure  off  and  bound 
Brown's  sea-weed  privilege  on  the  east  shore  of  the  tract 
granted,  which  he  did  to  the  satisfaction  of  both  parties ;  that 
they  both  occupied  up  to  this  bound  until  some  time  in  the 
fall  of  1856,  Brown  purchasing  from  the  complainant  sea- 
weed taken  from  that  part,  of  the  shore  bounded  out  to  the 
complainant,  but  now  claimed  by  Brown,  when  some  one  ap- 
prised Brown  of  his  right  to  claim  the  sea-weed  privilege  of 
the  whole  shore  of  the  tract  granted,  under  bis  deed,  when 
he  commenced  an  action  of  trespass  against  the  complainant 
for  carting  sea-weed  from  that  portion  of  the  shore  of  said 
tract,  which  was  designed  to  be  reserved  to  the  complainant. 

The  bill  prayed  for  a  reformation  of  the  above  deeds  accord- 
iog  to  the  contracts  of  the  parties,  for  an  injunction  against 
the  suit  at  law,  and  for  general  relief. 

Pending  the  bill,  on  the  13tb  day  of  October,  1858,  Brown 
conveyed  the  tract  for  the  nominal  consideration  of  $1600,  to 
one  Alfred  Dawley,  not  made  a  party  to  the  bill. 

The  answer  of  the  defendant  Collins  Allen,  admitted,  in  gen- 
eral, the  facts  stated  in  the  bill. 

The  original  answer  of  the  defendant  Edmund  A.  Brown, 
denies  all  knowledge  of  the  contract  between  Waterman  and 
Collins  Allen  at  the  time  of  the  conveyance  by  the  former  to 
the  latter — but  admits  the  exchange  of  farms  between  the  said 
Collins  and  himself —  averring  that  the  farm  given  by  him  in 
exchange  contained  from  161  to  175  acres  of  land,  some  of 
which  was  very  good,  with  a  dwelling-bouse,  and  a  new  barn 
costing  about  $300,  and  other  improvements  thereon — all  of 
the  value  of  between  $2000  and  $2500 ;  that  thirty  acres  of 
said  farm,  with  the  buildings,  are  worth  as  much  as  the  land 
and  buildings  and  sea-weed  right  admitted  by  the  complainant 
to  have  been  conveyed  in  exchange  for  the  whole  farm  of  the  de- 
fendant—  the  land  and  buildings  and  right  aforesaid  not  being 
worth  more  than  from  six  to  eight  hundred  dollars,  —  and  that 
said  Waterman  and  Collins  Allen  have  often  boasted  since  the 
trade  that  they  bad  cheated  the  defendant  out  of  from  $1000 
to  $1500.  The  answer  further  alleges,  that  the  natural  capa- 
city of  the  defendant  is  weak,  and  that  in  his  best  estate  he  is 
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illy  fit  to  cope  with  ordinary  business  men,  and  especially  with 
one,  who,  although  unable  to  read,  is  as  sharp  and  shrewd  in 
matters  of  trade  as  the  complainant ;  that  at  the  time  of  the 
said  exchange  of  farms,  the  defendant  was  in  an  unusual  state 
of  excitement,  debility,  and  weakness,  which  entirely  unfitted  him 
for  attention  to  such  matters,  and  that  said  Waterman  and  Col- 
lins took  advantage  of  his  said  incapacity  and  excitement  to  over- 
reach him  in  said  exchange;  that  said  Waterman  and  Collins  had 
the  deed  of  said  Collins  to  him  in  their  possession  two  or  three 
days,  after  it  was  written  and  before  it  was  executed,  for  the  pur- 
pose of  examining  and  understanding  the  same ;  that  when  said 
deed  was  originally  drawn,  the  clause  as  to  Waterman  Allen  was 
not  in  it,  but  was  put  there  after  it  was  executed ;  the  defend- 
ant at  the  time  objecting,  and  reluctantly  letting  it  pass  upon 
the  assurance  of  the  complainant  and  said  Collins  that  there 
was  sea-weed  enough,  annually,  on  said  farm  for  its  use,  and 
enough  more  to  sell  fifty  to  seventy-five  dollars  worth ;  that  the 
defendant  never  was  on  the  farm  conveyed  to  him  by  said  Col- 
Hns  until  some  time  in  the  evening  of  the  day  preceding  that 
in  the  forepart  of  which  the  trade  was  made,  and  that  both  the 
complainant  and  said  Collins  then  frequently  told  the  defend- 
ant that  there  was  then  on  the  land  about  two  hundred  and  fifty 
loads  of  sea-weed,  and  as  often  assured  him  that  there  was  an- 
nually thrown  upon  the  shore — said  by  them  now  to  belong  to 
the  defendant — enough  sea-weed  to  manure  said  farm  fully,  and 
also  enough  more  for  sale  to  bring  him  in  from  fifty  to  seventy- 
five  dollars  per  year,  and  that  said  farm  contained  forty  acres  of 
land ;  that  the  soil  of  said  farm  is  poor  and  sandy,  and  without 
sufficient  sea-weed  is  worth  but  a  trifle;  that  the  defendant 
took  said  land  and  made  said  bargain,  upon  the  full  reliance 
that  said  representations  were  true ;  that  afterwards,  but  not 
till  long  afterwards,  he  learned  from  observation  and  from  those 
who  knew  the  shore  and  the  sea^weed  thrown  up  there,  that 
so  far  from  these  representations  being  true,  he  was  constrained 
to  believe  that  the  complainant  and  said  Collins  knew  them  to 
be  untrue  at  the  time  that  they  made  them ;  and  that,  accord- 
ing to  his  best  knowledge  and  information  and  belief,  there  has 
not  been  annually,  and  is  not  thrown  upon  said  shore  more 
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than  fifteen  cart-loads  of  sea-weed  and  eel-grass,  and  that  said 
farm  does  not  contain  more  than  about  twenty-five  acres  ;  that 
Harris  Smith  came  to  his  .farm  one  day  and  told  him  that  he 
had  come  to  survey  the  shore  at  the  request  of  the  complainant, 
and  he  reluctantly  attended  to  the  same,  whereupon  said  Smith 
did  survey  the  whole  shore,  and  then  measured  off  one  third  of 
it,  and  made  a  mark  on  a  post  on  the  same ;  that  said  Smith 
at  the  same  time  surveyed  the  westerly  line  of  the  farm,  but 
whether  to  the  correct  boundaries  the  defendant  cannot  tell; 
though  the  plaintiffs  afterwards  admitted  that  they  had  run  the 
line  upon  the  defendant,  and  yet  afterwards  moved  the  fence 
farther  east  so  as  to  include  more  of  his  land ;  but  the  defend- 
ant admits  that  he  did  pay  said  Smith  one  half  of  his  account  for 
surveying,  though  he  did  not  intend  thereby  to  admit  the  cor- 
rectness of  his  surveys ;  that  he  did  not  say  to  said  Smith  what 
he  had  bought,  nor  that  he  had  got  more  than  he  thought  that 
be  should  get ;  that  often  since  the  survey  the  defendant  did  go 
southerly  of  said  post  and  take  sea-weed,  and  that  he  often  told 
persons  that  said  survey  was  not  right,  and  that  he  thought  that 
he  ought  to  have  and  could  hold  the  entire  beach ;  that  wanting 
at  one  time  a  little  sea-weed  with  which  to  finish  his  planting,  he 
bought  of  the  complainant  one  dollar's  worth,  believing  that  in 
justice  and  equity  it  belonged  to  him ;  that  the  defendant  had 
ascertained  that  the  complainant  and  said  Collins  had  greatly 
ebeated  him,  and  feared  that  he  and  they  would  get  into  a  dis- 
pute and  perhaps  into  the  law,  and  be  desired  to  sell  out  and  get 
elear  of  them,  and  with  this  view  he  advertised  said  farm  and  all 
said  shore  for  sale,  but  did  not  sell  the  same ;  that  the  defendant 
believes  that  the  said  Collins  Allen,  under  his  deed 'from  his 
father,  used  to  take,  sell,  and  carry  away  sea-weed  from  the 
southerly  shore  of  said  farm ;  that  it  was  talked  that  the  defend* 
ant  was  to  have  the  northerly  third  of  said  shore,  but  it  was  also 
talked  by  the  complainant  and  said  Collins  that  the  defendant 
would  have  sea-weed  enough  for  all  the  uses  of  said  farm,  and 
enough  more  to  sell  annually,  to  bring  him  the  annual  sum  of 
from  fifty  to  one  hundred  dollars,  and  that  the  defendant  relied 
on  their  said  statements,  and  believed  that  he  was  to  have  and 
receive  that  amount  and  quantity  from  said  shore  annually ;  and 
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the  defendant  avers  that  his  naturally  weak  mind  was  so  im- 
paired and  excited  at  that  time  that  he  does  not  believe  that  he 
had  clear  understanding  of  all  that  he  was  doing,  nor  of  the 
consequences  and  effects  of  the  same ;  that  he  did  point  out 
to  Samuel  Spink,  and  state  to  Marchant  Weeden,  Charles  T. 
Hunt,  and  perhaps  to  others,  the  bound  set  up  by  Harris  Smith, 
and  at  the  time  told  them  that  he  was  not  satisfied  with  the 
same ;  repeating  to  them  what  the  complainant  and  said  Col- 
lins had  told  him*  as  to  the  quantity  and  value  of  seaweed  he 
should  have,  as  before  stated;  and  the  defendant  may  have 
pointed  out  or  referred  to  said  bound,  and  have  said  that  he  did 
not  own  but  one  third  of  the  shore,  though  he  does  not  nov 
recollect  it ;  that  no  one  told  him  about  holding  the  whole  of 
said  shore,  but  that  recollecting  what  had  been  told  him  about 
the  quantity  of  sea-weed,  for  a  long  time  he  could  not  tell 
whether  said  representations  were  true  or  false  ;  that  he  learned 
from  others  and  from  his  own  observation  that  they  were  false, 
and  that  he  had  been  greatly  cheated  and  his  incapacity  taken 
advantage  of;  and  that  in  justice  and  equity  he  ought  to  have 
from  said  shore  said  representations  made  good,  and  that  this 
he  claimed  from  his  own  sense  of  what  was  just,  and  not  upon 
the  suggestion  of  any  one  else  ;  that  when  his  deed  was  exam- 
ined he  was  informed  that  such  was  the  fair  construction  of  the 
deed ;  that  he  has  no  recollection  of  ever  asking  permission  to 
take  sea-weed  from  the  southerly  portion  of  the  shore  of  said 
farm,  or  of  referring  others  to  the  complainant  who  came  to  the 
defendant  to  buy  sea-weed  from  the  same,  but  avers  that  he 
has  forbidden  the  complainant  from  taking  sea-weed  from  the 
southerly- and  easterly  parts  of  the  shores  of  said  farm,  and  has 
commenced  an  action  against  him  for  taking  sea-weed  there- 
from, which  has  been  sustained.  That  the  complainant  has  no 
right  to  call  on  the  defendant  to  deliver  up  for  cancellation  or 
reformation  a  deed  to  which  he  was  not  a  party ;  and  the  de- 
fendant would  be  glad  to  have,  and  now  offers  to  have,  both 
the  deeds  from  him  to  said  Collins,  and  from  said  Collins  to 
him  cancelled,  and  each  restored  to  their  respective  estates  as 
before  said  exchange. 

In  his  amended  answer  the  defendant,  Brown,  wholly  denies 
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the  contract  as  set  up  in  the  bill,  and  avers  that  it  was,  that 
he  should  have  not  only  the  sea-weed  coming  upon  the  shores 
of  the  farm  in  question,  but  also  have  for  sea- weed  one  third  of 
Waterman  Allen's  remaining  shore,  and  of  the  creek,  and  that 
he  drew  the  deed  from  Collins  Allen  to  himself,  supposing  that 
it  would  convey  such  a  shore  privilege ;  that  the  defendant  was 
dissatisfied  with  Harris  Smith's  survey,  and  expressed  his  dis- 
satisfaction to  the  complainant  and  his  son,  who  assured  the 
defendant  that  he  had  the  best  sea-weed  privilege  on  the  whole 
shore,  and  that  he  would  have  hundreds  of  loads  of  sea-weed 
come  up  on  the  north  shore  which  they  had  set  off  to  him ; 
that  the  survey  of  Smith  was  a  trick  got  up  by  the  complain- 
ant and  his  son  to  destroy  the  value  of  the  estate  conveyed  to 
the  defendant  for  a  valuable  consideration,  after  the  convey- 
ance ;  that  by  the  deed  of  Collins  Allen  to  the  defendant,  the 
defendant  had  the  right  to  go  from  his  shore,  west  of  the  creek, 
and  on  one  third  of  Waterman  Allen's  shore,  and  pass  upon 
said  Waterman's  beach,  and  upon  the  cart-path  or  drift-way, 
by  said  Waterman's  barn  to  the  country  road ;  and  that  the 
right  of  tipping  sea-weed  upon  the  defendant's  point,  reserved 
to  Waterman  Allen  in  the  defendant's  deed  from  Collins  Allen, 
was  inserted  in  said  deed  merely  because,  from  the  greater 
boldness  of  the  water  there,  the  sea-weed  obtained  by  said 
Waterman  from  his  own  shore  could  more  easily  be  taken 
from  that  place  for  sale  ;  that  this  was  the  purpose  of  the  reser- 
vation as  understood  by  the  defendant,  and,  as  he  believes,  both 
by  Waterman  and  Collins ;  that  Collins  Allen  under  his  deed 
from  Waterman  occupied  the  whole  of  the  east  and  south 
shores  of  the  farm  up  to  the  creek,  and  one  third  of  said  Water- 
man's shore  west  of  it,  and  drew  and  sold  sea-weed  from  it ; 
that  before  the  survey  by  Smith,  the  defendant  at  different 
times,  without  objection  from  said  Waterman,  took  sea-weed 
from  the  whole  shore  of  said  farm ;  that  at  the  time  of  the 
making  of  the  deed  to  this  defendant  both  the  said  Waterman 
and  Collins  represented  that  all  the  sea-weed  in  the  farm-yard, 
of  which  there  was  a  large  quantity,  was  drawn  from  the  shore 
of  said  Collins,  and  that,  in  addition,  he  had  sold  a  large  quanti* 
ty  to  the  people  of  Bristol  and  others  who  came  and  carried  it 
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away  ;  that  said  Collins  stated  that  he  had  let  the  south  shore 
from  Quonset  Point  to  the  creek,  to  John  Gladding  and  Wil- 
liam H.  Reynolds,  for  eight  months,  at  fifty  dollars ;  and  that 
the  defendant  believes  said  Waterman  was  present  at  this 
statement ;  that  both  father  and  son  represented  to  the  defend- 
ant that  he  could  plant  the  whole  farm,  and  cover  it  all  over 
with  sea-weed,  and  might  thus  raise  one  thousand  bushels  of  po- 
tatoes in  a  year,  besides  having  sea-weed  for  sale.  The  amend- 
ed answer  also  sets  up  the  defendant's  conveyance  of  the  farm 
to  Alfred  Dawley,  on  or  about  the  13th  day  of  October,  1858,  and 
the  negotiation  preceding  the  execution  of  said  deed,  and  the 
consideration  paid  by  Dawley  to  the  defendant  for  the  same. 

To  these  answers,  the  general  replication  having  been  filed, 
proof  was  taken  on  both  sides ;  that  of  the  complainant,  to 
prove  the  original  contract  between  Collins  Allen  and  himself 
and  between  the  former  and  the  defendant  Brown,  consisting, 
principally,  of  the  testimony  of  Harris  Smith,  who,  as  scrivener, 
drew  the  deed  from  the  complainant  to  his  son,  and  who  testi- 
fied that  he  was  instructed  to  convey  only  the  sea-weed  privi- 
lege of  the  north  third  of  the  shores  of  the  farm,  the  remaining 
two  thirds  thereof  to  be  reserved  to  the  grantor,  and  supposed 
that,  by  the  language  he  employed,  he  had  carried  out  his 
instructions.  This  witness  also  swore  that  in  May,  1856,  at  the 
request  of  both  Waterman  Allen  and  Brown,  he  measured 
off  the  latter's  sea-weed  privilege  on  the  east  shore  of  the  farm, 
and  put  up  a  bound  at  the  southern  terminus  of  said  privilege 
under  the  directions,  and  to  the  satisfaction  of  both  parties. 
The  complainant  also  produced  several  witnesses  to  admissions 
of  the  defendant  Brown,  that  the  original  contract  was  as  set 
forth  in  the  bill,  and  that  Brown  had,  on  different  occasions, 
pointed  out  the  bound  set  by  Smith,  as  the  limit  of  his  sea- 
weed privilege  ;  and  that,  for  the  first  season  of  his  occupation 
of  the  farm,  he  had  taken  sea-weed  only  from  the  third  part  of 
the  shore  bounded  out  to  him,  which  was  to  be  taken  in  con* 
nection  with  the  admission  in  his  answer  that  he  had  on  one 
occasion  bought  of  the  complainant  sea-weed  from  other  parts 
of  the  shores  of  the  farm. 

Besides  replying  to  this  evidence,  by  attempting  to  impeach 
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the  character  of  Harris  Smith  for  truth  and  veracity,  with 
regard  to  which  several  witnesses  were  sworn  and  deposed  on 
both  sides,  and  showing  that  Collins  Allen,  during  his  occupa- 
tion of  the  farm,  after  the  deed  of  his  father,  carted  sea-weed 
-from  the  south  as  well  as  from  the  east  shore  of  the  farm,  and 
let  the  south  shore  from  the.  12th  day  of  May  to  the  12th  day  of 
December,  1854,  to  Gladding  and  Reynolds,  as  averred  in  the 
answer,  and  that  he  himself  had  at  sundry  times  made  claims 
inconsistent  with  the  notion  that  he  understood  his  sea-weed 
privilege  to  be  limited  as  set  forth  in  the  bill,  the  defendant  to 
maintain  the  defence  taken  by  him,  that  the  exchange  of  farms 
was  procured  from  him,  whilst  in  a  weak  and  excited  state,  by 
the  fraudulent  misrepresentations  of  the  complainant  and  his 
son  as  to  the  productiveness  and  value  of  the  sea-weed  privi- 
lege of  the  farm  taken  by  him,  produced  several  witnesses. 
Five  witnesses  were  produced  and  sworn  on  the  part  of  the 
defendant :  three  of  them  his  sisters,  and  one  of  tbem,  Mr.  John 
J.  Reynolds,  with  whom  the  defendant  had  lived  at  different 
times  during  the  last  eight  or  ten  years  as  an  assistant  in  his 
shop  in  North  Kingston,  who  testified  to  his  nervous  and  excited 
condition  at  the  time  of  the  exchange,  and,  .generally,  to  his 
unfitness  on  this  account  to  conduct  such  business.  Their 
testimony,  in  this  respect,  was  confirmed  by  that  of  Nicholas 
Dawley,  Brown's  brother-in-law,  a  witness  produced  for  another 
purpose  by  the  complainant.  Four  witnesses  swore  to  the 
representations  of  the  complainant  to  the  defendant  Brown,  as 
to  the  productiveness  and  value  of  the  sea-weed  privilege 
attached  to  the  farm ;  one  of  whom  was  the  complainant's 
witness,  Dawley ;  and  several  witnesses  also  testified  as  to  the 
falsity  of  those  representations,  and  some  to  the  complainant's 
statements  indicative  of  his  knowledge  of  their  falsity  at  the 
time  that  he  made  them.  The  defendant  also  produced  the 
depositions  of  several  witnesses  as  to  the  relative  value  of  the 
farm  received  by  bim  in  exchange,  with  that  of  the  Shaw  farm, 
given  by  him  in  exchange,  with  and  without  the  sea-weed 
privilege  of  the  whole  shores,  and  upon  this  point  also  the 
complainant  produced  some  testimony. 

The  productiveness,  in  sea-weed,  of  that  portion  of  the  east 


Digitized  by  VjOOQlC 


396  WASHINGTON. 


Allen  v.  Brown  &  another. 


shore  set  off  to  the  defendant,  during  the  two  years  (1857  and 
1858)  when  he  occupied  it,  was  sworn  by  the  witness  Covil,  to 
be  about  twelve  cart-loads ;  the  principal  portion  of  the  sea- 
weed coming  up  on  the  south  shore  of  the  farm,  and  admissions 
of  the  complainant  were  proved  confirmatory  of  this.  A  grand- 
son of  the  complainant  testified  that  both  shores  of  the  farm 
produced  from  three  hundred  to  one  thousand  cart-loads  annu- 
ally ;  and  that  he  had  seen  one  hundred  to  one  hundred  and 
fifty  loads  on  the  north  shore  at  different  times,  in  past  years. 
Another  witness  of  the  complainant's  swore,  that  seven  or  eight 
years  before  he  saw  one  hundred  loads  upon  the  northerly  por- 
tion of  the  east  shore,  after  a  storm,  but  that  he  had  never 
known  so  much  there  before  or  since.  The  complainant's  wit- 
nesses did  not  speak  to  the  annual  productiveness  of  the  east 
shore  ;  but  the  testimony  produced  by  the  defendant  was, 
that  it  was  small  and  quite  insufficient  to  manure  the  defend- 
ant's farm ;  and  Dawley,  the  brother-in-law  of  the  defendant, — 
but  produced  as  a  witness  by  the  complainant,  and  who  lived 
upon  the  place  a  year  with  Brown,  —  swore,  that  the  sea-weed 
produced  by  both  shores  of  the  farm  was  about  equal  to  what 
the  complainant  represented  the  third  set  off  to  Brown  would 
produce. 

The  case  was  submitted  to  the  court,  in  vacation,  upon  writ- 
ten arguments,  which  turned  altogether  upon  the  evidence. 

E.  iJ.  Potter,  for  the  complainant. 

W.  Updike,  for  the  defendant  Brown. 

Ames,  C.  J.  The  power  and  duty  of  a  court  of  equity  to 
reform  an  instrument  drawn  by  mistake,  so- as  to  make  it  ex- 
press what  both  parties  originally  intended,  is  unquestionable, 
whether  the  instrument  be  designed  as  evidence  of  an  execu- 
tory or  an  executed  contract,  and  whether  the  question  arises 
between  the  parties  to  the  instrument,  or  those  claiming  under 
them  in  privity,  as  heirs,  devisees,  judgment  creditors,  volun- 
tary grantees,  or  purchasers  with  notice.  1  Story,  Eq.  Jurisp. 
§  165.  In  the  exercise  of  this  jurisdiction  the  court  will 
require  for  its  action  clear,  full,  and  satisfactory  proof  of  the 
mistake ;  and  will,  both  in  the  spirit  of  the  common-law  rule 
which  prohibits  the  admission  of  inferior  evidence  to  contradict 
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that  which  is  written,  and  of  the  statute  of  frauds,  where  it 
applies,  proceed  with  great  caution  upon  evidence  resting  in 
parol.  Such  a  court  would,  however,  in  the  language  of  a  dis- 
tinguished American  jurist,  "  be  of  little  value  if  it  could  sup- 
press only  positive  frauds,  and  leave  mutual  mistakes,  inno- 
cently made,  to  work  intolerable  mischiefs,  contrary  to  the 
intention  of  the  parties.  It  would  be  to  allow  an  act,  origi- 
nating in  innocence,  to  operate  ultimately  as  a  fraud,  by  ena- 
bling the  party  who  receives  the  benefit  of  the  mistake,  to 
resist  the  claims  of  justice,  under  the  shelter  of  a  rule  framed 
to  promote  it"  1  Story,  Eq.  Jurisp.  §  155 ;  see  also  §§  156- 
159.  Accordingly,  in  this  country,  as  well  as  in  England, 
although  evidence  inferior  in  its  general  nature  is  received  for 
the  purpose  of  correcting  an  undesigned  variance  between  the 
real  and  the  written  contract,  the  courts  refuse  relief  unless  in 
cases  clearly  and  unequivocally  proved  to  require  it ;  and  hold, 
that  it  would  be  at  least  exceedingly  difficult  to  prove  the  mis- 
take, if  the  answer  denied  it,  and  there  was  nothing  to  rely 
upon  but  the*  recollection  of  witnesses.  2  Leading  Cases  in 
Equity ;  Hare  &  Wallace's  notes,  680-684 ;  Adams's  Equity, 
168,  n.  1, 168-171,  and  cases  cited. 

The  case  stated  for  the  complainant  is,  that  in  selling  the 
north-east  corner  of  his  farm  to  his  son,  it  was  agreed  between 
them  that  he  should  reserve  two  thirds  of  the  sea-weed  privi- 
lege of  the  tract,  in  distance  upon  the  shore,  and  grant  only 
one  third  of  the  privilege,  measuring  the  third  so  granted  from 
the  east  end  of  the  Eldred  line,  southerly,  upon  the  east  beach, 
and  that  when  his  son  afterwards  parted  with  the  farm  by 
exchange  to  the  defendant  Brown,  the  latter  agreed  to  take  the 
farm  upon  this  understanding  of  the  extent  of  the  sea-weed 
right  held  by  his  grantor,  and  to  be  conveyed  to  him  ;  but  that 
the  scrivener  employed  to  draw  the  deed  from  the  complainant 
to  his  son,  the  description  in  which  was  copied  into  the  deed 
from  the  son  to  Brown,  instead  of  reserving  to  the  complainant 
two  thirds  of  the  sea-weed  privilege  of  the  tract  as  agreed, 
granted,  by  the  terms  of  the  deed,  the  whole  tract,  carrying  all 
rights  and  privileges  with  it,  and  then,  nugatorily,  attempted  to 
limit  the  grant  by  a  further  grant  of  part  only  of  that,  the 
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whole  of  which  had  before  been  granted.  It  is  true  that  if  snch  a 
mistake  was  made,  it  arose. from  ignorance  of  the  principles  of 
conveyancing  on  the  part  of  the  draughtsman  of  the  first  deed; 
but  where  an  instrument  is  so  drawn  as  to  violate  the  intent  of 
the  parties  to  the  agreement  which  it  is  designed  to  execute, 
through  the  draughtsman's  ignorance  of  law,  equity  will  correct 
the  mistake,  and  thus  produce  a  conformity  of  the  instrument  to 
the  agreement,  equally  as  if  the  draughtsman's  mistake  had 
arisen  from  his  ignorance  of  facts.  Hunt  v.  Rousmaniere's 
AdmW,  1  Peters,  Sup.  Ct.  R.  1, 13.  A  distinction  is  recognized 
between  such  a  case,  and  a.  case  in  which  the  parties  have  de- 
liberately agreed  upon  a  certain  kind  of  instrument  which  is, 
from  its  nature,  best  calculated  in  some  respects  to  carry  out 
their  views,  although  in  some  contingencies  which  they  did 
not  contemplate,  or,  concerning  the  adaptation  of  the  instru- 
ment to  meet  which,  they  were  badly  advised,  it  would  not 
serve  their  purpose.  In  the  one  case,  it  is  not  the  instrument 
upon  which  the  parties  have  agreed ;  in  the  other,  it  is  the  pre- 
cise instrument  agreed  to  be  given  and  received,  although,  had 
they  contemplated  or  known  its  operation  in  every  aspect,  they 
would  not  probably  have  agreed  upon  it.     Ibid. 

The  proof  of  the  mistake  alleged  by  the  complainant  is 
mainly  derived  from  the  internal  evidence  afforded  by  the 
deeds  themselves ;  a  source  of  evidence  as  high,  because  the 
same,  as  the  instruments  to  be  corrected,  and,  upon  every  prin- 
ciple, perfectly  unexceptionable.  1  Story,  Eq.  Jurisp.  §  168. 
No  one  can  read  the  deeds,  so  far  as  they  relate  to  the  sea- 
weed privilege,  without  perceiving,  that  from  ignorance  of  the 
distinction  between  an  exception  or  reservation  out  of  a  grant, 
and  an  inconsistent  explanation  of  what  was  granted,  the  trans- 
parent intent  of  the  parties  to  them  was,  in  this  respect,  mis- 
erably defeated.  We  must  reject  altogether  the  clause  of 
explanation,  the  only  one  which  expressly  speaks  of  the  sea- 
weed privilege,  and  taken  by  itself,  clearly  though  inartificially 
tells  what  the  parties  intended  with  regard  to  it,  before  we  can 
come  to  the  conclusion  that  the  complainant,  in  his  deed  to  his 
son,  designed  to  convey  more  than  either  one  third  of  the  whole 
shore  privilege,  in  distance  upon  the  shore  of  the  farm  out  of 
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which  this  tract  was  sold,  or  one  third  of  the  privilege  in  dis- 
tance, upon  the  shore  of  the  tract  This  third,  whichever  it 
was,  was  to  be  measured  off,  beginning  at  the  north-east  corner 
of  the  tract,  which  would  bring  it  upon  the  east  beach,  and  was 
to  extend  southerly  upon  that  beach ;  the  inference  from  the 
description  being,  that  it  would  be  exhausted  upon  the  east 
beach,  and  before  it  reached  Quonset  Point.  When,  in«addition 
to  this,  we  consider  the  evidence  of  the  scrivener  who  drew  the 
deed,  that  the  contract  of  the  parties  was  that  the  grant  should 
embrace  only  the  north  third  of  the  sea-weed  privilege,  in  dis- 
tance upon  the  shore  of  the  tract  conveyed,  and  that  by  the 
deed  as  drawn  he  designed  to  carry  out  this  contract,  and 
supposed  that  he  had  done  so ;  that  this  was  explained  to  the 
defendant  Brown,  at  the  time  of  his  purchase,  and  that  he 
purchased  upon  this  construction  of  the  grant,  the  precise  words 
of  which  were  incorporated  into  that  received  by  him ;  that  the 
privilege  was  thus  measured  off  by  the  scrivener,  who  was  also 
the  surveyor  employed  for  that  purpose  by  the  complainant 
and  Brown,  and  a  post  was  by  him  set  up  on  the  east  beach,  as 
the  southern  bound  of  the  shore  privilege  of  Brown ;  that  this 
bound  was  during  the  first  season  of  his  occupation  repeatedly 
pointed  out  by  Brown  as  the  limit  of  his  sea-weed  privilege 
upon  the  shores  of  the  tract;  that  the  occupation  of  the  parties 
during  this  season  conformed  to  the  bound,  and  Brown  actually 
bought  of  the  complainant  sea-weed  from  the  shores  of  the  tract 
beyond  the  bound;  and,  lastly,. that  all  this  is,  in  effect,  ad- 
mitted in  Brown's  answer,  as  originally  drawn,  and,  with  the 
exception  of  what  the  contract  with  him  originally  was,  in  his 
amended  answer,  we  cannot  doubt  that  the  original  contracts 
of  the  complainant  with  his  son  and  of  his  son  with  Brown 
were  as  alleged  in  the  bill,  and  that  by  mistake  of  the  scrivener 
and  of  all  parties,  the  deeds  were  not,  in  respect  to  the  sea- 
weed privilege,  drawn  in  conformity  to  the  contracts.  Indeed, 
as  suggested  by  the  counsel  for  the  complainant,  Brown's  cross- 
examination  of  the  witness  Smith,  contains,  in  the  form  of  a 
question  personally  put  by  him  to  that  witness,  an  implied  ad- 
mission that  such  was  his  understanding  until  he  had  an 
opportunity  to  examine  and  understand  the  effect  of  his  deed, 
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which,  if  he  had  understood  before  the  survey  sworn  to  by 
Smith,  he  never  should  have  allowed  the  survey  to  be  made. 

Were  this  the  whole  case,  our  course  of  duty  would  be  plain, 
to  give  to  the  plaintiff  the  relief  which  he  asks.  The  aid  of  a 
court  of  equity  in  holding  parties  to  their  contracts,  either  by 
specifically  enforcing  them,  or  by  correcting  mistakes  in  the 
instruments  executed  as  evidence  of  them,  is  always,  however, 
limited  by  the  countervailing  equities,  in  the  same  matter,  of 
those  against  whom  it  is  invoked.  These  equities  it  compares 
and  balances  with  those  upon  which  it  is  required  to  act,  and 
by  virtue  of  them  it  modifies,  or  refuses  altogether  its  relief,  as 
will  best  conserve  the  cause  of  justice.  Not  only  actual  fraud, 
but  surprise  in  the  nature  of  it,  a  hard  and  unconscionable 
bargain,  and  even  laches,  may  always  be  set  up  to  bills  of  this 
nature,  in  total  or  partial  defence,  according  to  the  circum- 
stances. A  strong  example  of  this  is  found  in  the  course  of  a 
court  of  equity  with  a  bill  to  rescind  a  contract,  on  the  ground 
of  fraud ;  for,  though  the  relief  in  such  case  is  strictissimi  juris, 
there  may  be  circumstances  which  may  justly  mitigate  the 
severity  of  the  law ;  or  may  place  the  parties  in  pari  delicto  ;  or 
require  the  court,  from  the  demerits  of  tl)e  plaintiff  in  the  par- 
ticular transaction,  to  abstain  from  the  slightest  interference. 
2  Story,  Eq.  Jurisp.  §  694. 

Now  the  answer,  in  substance,  sets  up  by  way  of  defence  to 
this  bill,  that  the  defendant,  at  the  time  he  exchanged  his  farm 
in  Exeter  for  this  tract  of  land  in  North  Kingston,  was  in  a 
weak  and  excited  condition  of  mind,  which  incapacitated  him, 
not  only  from  coping  with  the  complainant,  who  principally 
managed  the  bargain  on  the  part  of  his  son,  but  from  making 
with  any  one  so  important  a  contract ;  that  having  never  seen 
the  tract  but  once  before  the  bargain  was  made,  and  then  only 
the  evening  before,  and  being  wholly  unacquainted  with  its 
capabilities,  the  complainant  and  his  son,  amongst  other  things, 
represented  to  him,  that  the  sea-weed  privilege,  which  under 
the  deed  was  to  pass  with  the  tract,  would  not  only  furnish 
sea-manure  enough,  annually,  for  the  use  of  the  place,  but  give 
him  a  surplus  to  sell,  worth  to  him  from  fifty  to  seventy-five 
dollars  per  annum;- that  these  representations  were  not  only 
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fake,  —  the  privilege  concerning  which  they  were  made  yield- 
ing only  some  fifteen  cart-loads  of  sea-weed  and  eel-grass,  a 
year,  —  bat  were  known  by  both  the  complainant  and  his  son 
to  be  so ;  and  that  in  consequence  of  these  misrepresentations 
he  was,  in  his  weak  and  excited  condition,  induced  to  exchange 
his  Shaw  farm,  of  one  hundred  and  seventy-five  acres,  for  a  tract 
of  thirty  acres,  which,  without  the  privilege  of  sea-manure  con- 
veyed by  the  deed,  is  not  worth  more  than  a  quarter  of  the  value 
of  the  farm  given  in  exchange. 

Upon  a  careful  consideration  of  the  evidence  submitted  to 
us,  on  both  sides,  touching  this  matter  in  defence,  we  are  con- 
strained to  say  that  it  is  substantially  proved.  The  decided 
weight  of  the  evidence  is,  that  although  the  defendant  Brown, 
has  not,  at  any  time,  been  an  insane  man,  yet  at  the  time  of  this 
exchange,  and  for  some  time  previous  and  since,  he  was,  and  has 
been  in  a  nervous  and  excitable  condition,  rendering  him  inca- 
pable of  that  caution  and  deliberation  which  a  business  trans- 
action of  such  a  nature  requires.  This  is  deposed  to,  not  only 
by  members  of  his  family,  and  by  his  neighbors,  but  by  a 
highly  respectable  witness,  Mr.  John  J.  Reynolds,  with  whom 
he  has  lived,  at  different  times,  for  eight  or  ten  years,  as  an 
assistant  in  his  shop,  in  North  Kingston.  Even  the  complain- 
ants witness,  Harris  Smith,  undesignedly  confirms  this  testi- 
mony by  his  narrative  of  the  pleased  condition  of  Brown  when 
going  to  make  the  bargain  of  exchange,  congratulating  himself 
as  he  went  up  the  road  from  the  shop  of  Smith,  with  the  saying 
of  M  a  fool  for  luck ; "  and  hallooing  to  the  witness  as  he  repassed 
the  shop  on  his  return  from  making  the  bargain,  the  same  ex- 
pression. This  state  of  excitement  alone,  and  if  he  had  been 
fairly  dealt  with,  certainly  would  not  have  been  sufficient  to 
impeach  the  contract  made  under  it,  or  even  to  have  furnished 
a  reason  why,  there  being  a  mistake  in  the  deed,  he  should  not 
be  held  to  his  bargain.  But  the  evidence  further  shows,  that 
strong  representations  of  the  productiveness  and  value  of  the 
sea-weed  privilege  to  be  granted,  were  made  by  the  complain- 
ant to  satisfy  him  and  his  family  of  the  expediency  of  the  ex- 
change, and  precisely  as  stated  in  the  answer.  Four  witnesses, 
one  of  them  produced  by  the  complainant,  swear  to  these  rep- 
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resentations ;  and  there  is  much  other  evidence  in  the  case  com- 
ing from  both  sides,  that  shows  what  prevailing  effect,  in  his  then 
excited  condition,  these  representations  had  upon  the  defend- 
ant. If  his  friends  objected  that  the  tract,  for  which  he  pur- 
posed to  exchange  his  farm  had  no  firewood  upon  it,  his  answer 
was,  that  he  should  have  surplus  sea-weed  enough  to  buy  it 
with ;  if,  that  it  was  illy  fenced,  the  surplus  sea-weed  was  the 
fund  out  of  which  this  want  was  to  be  supplied.  His  heated 
expectations  in  this  matter,  in  the  absence  of  all  personal 
knowledge,  must  have  been  built  upon  the  representations  of 
the  complainant  and  his  son ;  and  as  these  related  to  a  fact, 
and  not  to  opinions  merely,  if  falsely,  and  especially  if  fraudu- 
lently made,  they  raise  up  a  strong  equity  in  defence  to  the  bill. 
Now  the  evidence,  upon  examination  shows,  that  the  portion  of 
the  shore  which  by  the  alleged  contract  was  to  be  measured  off 
to  the  defendant  for  a  sea-weed  privilege,  was  the  most  unpro- 
ductive part,  for  this  purpose,  of  the  shores  of  the  tract ;  that, 
although  on  one  occasion,  about  eight  or  ten  years  ago,  some 
hundred  cart-loads  of  sea-weed  were,  after  a  violent  storm,  cast 
upon  it,  yet  that  its  annual  product  in  this  way  is,  in  general, 
small,  and  insufficient  even  to  manure  the  tract,  not  yielding 
more  than  from  twelve  to  fifteen  loads  a  year ;  and,  indeed,  that 
the  whole  shore  of  the  granted  tract, — for  such  is  the  testimony 
of  Dawley,  the  complainant's  witness,  —  will  not  yield  more 
sea-weed,  annually,  than  the  complainant  represented  might  be 
obtained  from  that  portion  of  it  which,  by  contract,  was  to  be 
measured  off  to  Brown.  The  evidence  further  shows,  not  only 
that  these  representations  of  the  complainant  were  not  known 
to  him  to  be  true,  but  that  they  were  known  by  him  to  be  false; 
this  being  inferable  not  only  from  his  knowledge,  as  former 
owner  of  the  premises,  of  the  relative  value  of  the  different 
parts  of  the  shore  for  sea-weed,  but  from  his  own  admissions 
and  boasts  of  the  great  bargain  he  had  got  out  of  the  defend- 
ant, made  just  after  it  was  executed.  The  result  is,  that  the 
complainant,  as  the  weight  of  the  proof  indicates,  has  obtained 
for  his  son  decidedly  the  advantage  in  the  exchange  of  farms, 
even  if  we  leave  the  parties  precisely  where  we  find  them ;  but 
if  we  correct  the  mistake  which  was  made  in  drafting  the 
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deeds,  his  son  will  have  an  advantage  in  the  bargain,  accord- 
ing to  the  complainant's  estimate,  of  from  a  thousand  to  four- 
teen hundred  dollars. 

It  is  no  answer  to  this  to  say,  that  the  defendant  sought  the 
exchange,  —  was  rejoiced  at  it  when  made  —  and  even  boasted 
of  his  sea-weed  privilege  afterwards,  until  his  experience  of  its 
unproductiveness  had  corrected  the  impressions  made  by  the 
misrepresentations  of  the  complainant.  All  this  merely  shows 
how  entirely,  in  his  eager  and  excited  state,  he  trusted  to  the 
inflamed  statements  of  his  opponent  in  the  bargain,  of  which 
he  should  have  been  wary,  and  how  completely  he  has,  in  con- 
sequence, been  overreached  by  him. 

Under  such  circumstances,  a  mistake  in  the  conveyance 
which  executed  the  contract  having  providentially  balanced  the 
mischief  wrought  by  the  misrepresentation  which  procured  it, 
the  most  perfect  justice  will  be  done  by  not  interfering  with 
this  most  equitable  adjustment,  and  by  dismissing  the  bill  of 
the  party  who  seeks  to  disturb  it,  with  costs. 

By  the  amended  answer,  it  appears,  that  the  defendant  now 
claims  under  his  deed  not  only  the  sea-weed  landed  on  the 
shores  of  the  tract  conveyed  to  him,  but  a  sea-weed  privi- 
lege, also,  in  one  third  of  the  remaining  shore  of  the  complain- 
ant's farm.  As  this  may  lead  to  further  litigation,  we  think  it 
proper  to  add,  that  such  a  claim  finds  no  support  in  the  lan- 
guage of  the  deed  under  which  it  is  made.  This  compels  the 
defendant  to  begin  to  measure  his  third,  in  distance  upon  the 
shore,  from  the  north-east  corner  of  the  tract  conveyed,  although 
it  does  not  limit,  as  it  was  designed  to  do,  the  effect  of  the  pre- 
ceding conveyance  to  him',  of  the  whole  tract  with  its  appurte- 
nances. Bill  dismissed,  with  costs. 
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Simeon  C.  Tucker  &  another  v.  Benedict  Eldred  &  others. 

In  opening  a  new  highway  or  amending  an  old  one,  the  town-sergeant  or  surveyor  may, 
under  the  law,  remove  growing  trees  or  brushwood  from  the  space  appropriated  to  the 
highway,  but  has  no  right,  as  included  within  the  original  assessment  of  damages,  or 
the  easement  of  the  public,  to  use  such  trees  or  brushwood  in  the  building  or  amend- 
ment of  the  roadway;  and  if  he  does  so  use  them,  he  becomes  a  trespasser. 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiffs 
in  South  Kingston,  and  cutting  down  the  trees,  wood,  timber, 
and  brushwood  of  the  plaintiffs,  and  burying  the  same  under 
the  ground. 

The  case,  which  had  been  appealed  from  the  court  of  com- 
mon pleas,  was  tried,  under  the  general  issue  in  this  court,  at 
the  February  term  for  the  County  of  Washington,  1860,  with  a 
jury,  when  it  appeared,  that  the  town  of  South  Kingston,  having 
laid  out  a  highway  through  the  farm  of  the  plaintiffs,  and  having 
paid  the  damages  assessed  against  them  therefor,  under  the  stat- 
ute, the  defendants,  who  were  the  town-sergeant  and  his  assist- 
ants, in  opening  and  making  the  same  through  a  space  of  some 
thirty-nine  rods  long  by  three  rods  wide  of  wood-land,  cut  down 
the  trees  of  the  plaintiffs  growing  thereon,  and  used,  as  mate- 
rials in  building  the  road  in  the  swampy  places,  the  wood 
and  brush  so  cut  on  the  land  of  the  plaintiffs -taken  for  the 
road. 

The  jury  assessed  the  plaintiffs9  damages  at  thirty  dollars ; 
the  verdict  being,  by  agreement,  subject  to  the  opinion  of  the 
court,  upon  the  question  of  law:  Whether  trees  and  brush- 
wood growing  upon  land  condemned  to  the  uses  of  a  highway, 
are,  under  the  statute,  included  in  the  condemnation  and  esti- 
mate of  damages,  or,  when  removed  by  the  surveyor  for  the 
purpose  of  opening  and  building  the  new  highway,  are  to  be 
left  for  the  use  of  the  owner  of  the  land  ? 

E.  R.  Potter,  for  the  plaintiffs. 

W.  Updike,  for  the  defendants. 

Brayton,  J.  The  question  submitted  to  the  determination  of 
the  court  in  this  case  is,  whether  a  surveyor  of  highways  is  jus- 
tified in  law,  not  merely  in  cutting  and  removing  timber  stand- 
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ing  or  growing  within  the  line  of  the  highway  newly  laid  out, 
and  which  straitens,  hinders,  or  incommodes  the  public  in  trav- 
elling, but  in  using  the  timber  grown  there  in  the  construction 
of  the  way  ? 

By  the  general  rules  of  law,  the  public  have  but  an  easement 
upon  the  land  lying  within  the  lines  of  the  highway.  Notwith- 
standing the  laying  out  of  the  highway  and  the  condemnation  of 
the  land  to  the  use  of  the  public  for  travel,  the  title  to  the  soil,  and 
all  the  profits  thereof  consistent  with  the  existence  of  the  ease- 
ment, remain  in  the  original  owner.  He  has  a  right  to  the  free- 
hold and  to  all  the  profits  which  may  be  derived  from  it,  con- 
sistently with  the  right  of  passage  of  the  public,  —  to  all  mines 
beneath  the  surface,  to  all  trees,  grass,  and  pasturage  upon  and 
1  above  the  surface.  Goodtitle  v.  Aiken,  1  Burr.  133 ;  Stevens 
v.  Wliistler,  11  East,  51 ;  Doe  v.  Wilkinson,  3  B.  &  C.  413 ; 
Perley  v.  Chandler,  6  Mass.  454 ;  Jackson  v.  Hathaway,  15  Johns. 
447 ;  Gedney  v.  Earl,  12  Wend.  98.  Our  statutes  (ch.  43,  §  8, 
ch.  44,  §  17,  of  the  Rev.  Sts.)  provide,  that  upon  the  laying 
out  and  establishment  of  a  highway,  everything  upon  the  land 
which  shall  in  any  way  straiten,  hinder,  or  incommode  the  travel, 
may  be  removed  therefrom ;  as  buildings,  fences,  trees,  or  other 
thing  whatsoever.  This  right  the  law  would  imply  without  the 
statute ;  since  upon  the  passing  of  the  easement  to  the  public, 
everything  reasonably  necessary  to  its  enjoyment  passes  with  it. 

This  power  is  necessarily  vested  in  the  surveyor  of  highways, 
who  is  appointed  by  law  to  keep  the  way  in  repair  for  the  con- 
venience of  the  public.  He,  therefore,  may  remove  the  trees,  if 
they  in  any  way  interfere  with  the  travel ;  but  the  right  to  re- 
move gives  him  no  property  in  them. 

There  seems  to  be  no  difference  in  this  respect,  certainly  no 
material  difference,  between  a  public  and  a  private  way.  In  the 
one  case,  the  easement  is  for  the  benefit  of  the  general  public ; 
in  the  other,  for  that  of  an  individual ;  but  in  neither  case  does 
any  property  in  the  land,  or  its  incidents,  pass  from  the  owner 
of  the  soil ;  and  the  individual,  in  the  one  case,  and  the  public 
in  the  other,  are  to  make  and  maintain  the  way  in  proper  con- 
dition for  travel,  at  his  or  their  own  expense.  If  the  way  may 
be  made  cheaper  with  timber  than  with  earth,  it  must  be  pro- 
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vided  by  them ;  and  if  they  will  take  that  which  is  another's  for 
this  purpose,  they  do  it  at  their  peril. 

It  is  said,  indeed,  that  in  the  assessment  of  damages  for  the  lay- 
ing out,  the  use  of  the  wood  is  made  an  item  of  these  damages. 
The  damages  for  which  the  statute  provides,  are,  "  the  damages 
which  the  owners  of  the  land  shall  sustain  by  means  of  such 
highway  passing  through  their  lands;"  that  is,  the  damages 
which  they  may  suffer  from  the  right  of  the  public  continually 
to  pass  over  their  lands, — tthe  adaptation  of  the  soil  to  that 
passage,  —  the  removal  of  everything  therefrom  which  may  in- 
terfere with  the  travel,  and  the  fact  that  they  must,  by  such  use, 
be  deprived,  to  a  great  extent,  of  the  profit  of  the  soil;  the 
growth  of  timber  thereon  being  one  source  of  profit  These 
damages  are  necessarily  assessed  before  the  land  is  entered 
upon  for  the  purpose  of  making  the  way ;  and,  therefore,  can- 
not be  for  all  the  injury,  necessary  or  unnecessary,  which  may 
be  actually  done  by  the  surveyor  or  other  person,  in  making  the 
way,  and  opening  it  for  travel.  The  assessment  can  only  be 
for  such  damages  as  necessarily  will  be  done  to  the  owner  of 
the  land,  in  order  that  the  public  might  be  enabled  conveniently 
to  pass  over  the  land.  The  use  of  the  timber  in  the  construc- 
tion of  the  way  is  certainly  not  reasonably  necessary  to  the  pas- 
sage of  the  public ;  though  the  removal  of  it  from  the  path  may 
be,  and  would  be;  Until  such  necessity  is  shown,  no  reason  is 
shown  why  the  value  of  the  timber  should  be  an  item  of  dam- 
ages to  be  awarded  to  the  owner  of  the  land. 

The  same  reason  is  equally  conclusive  against  the  right  of  a 
surveyor  of  highways,  in  the  course  of  repairing  or  amending 
the  same,  from  doing  more  in  relation  to  the  timber  growing 
within  the  lines  of  the  highway,  than  to  cut  down  and  remove 
it,  so  that  it  shall  not  impede  the  travel.  According  to  the 
agreement,  therefore,  judgment  must  be  entered  upon  the  ver- 
dict 
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George  W.  Chace  &  others  v.  Abby  Aj  Chace  &  others. 

The  statute  claim  of  a  child,  born  after  the  execution  of  his  father's  or  mother's  will,  for 
whom  no  provision  is  made  therein,  to  the  same  right  and  interest  in  the  estate  of  his 
father  or  mother,  as  if  the  father  or  mother  had  died  intestate,  cannot  be  resisted  by 
proof,  that  the  omission  to  provide  for  him  was  intentional;  and  hence,  on  the  trial  of 
an  action  of  ejectment,  in  which  the  plaintiffs  claimed  against  the  will  of  the  parent  in 
right  of  the  after-born  child,  parol  evidence  to  this  effect  was  held  inadmissible. 

Trespass  and  ejectment,  to  recover  six  undivided  eighth  parts 
of  a  farm  in  Portsmouth,  of  which  Samuel  W.  Chace,  late  of 
said  Portsmouth,  died  seised. 

The  case  was  tried  at  the  February  term  of  this  court  for 
the  county  of  Newport,  1869,  before  the  chief  justice,  with  a 
jury,  when  it  appeared,  that  Samuel  W.  Chace,  being  seised  of 
a  farm  in  Portsmouth,  which  he  had  inherited  from  his  father, 
Abner  Chace,  on  the  8th  day  of  September,  1866,  duly  exe- 
cuted his  last  will  and  testament,  and  thereby  devised  and 
bequeathed  all  his  estate,  real,  personal,  and  mixed,  to  which  he 
was  entitled,  or  should  be  entitled'  at  the  time  of  his  decease,  to 
his  wife,  Abby  A.  Chace,  one  of  the  defendants ;  that  the  said 
Samuel,  afterwards,  on  the  10th  day  of  October,  had  born  to 
him  by  the  said  Abby  A.  a  daughter,  who  was  named  Clara 
Matilda  Chace ;  and  afterwards,  on  the  18th  day  of  January, 
1867,  died,  leaving  his  said  minor  daughter  and  his  said  wife  to 
survive  him ;  that  the  said  will  of  the  said  Samuel  was,  on  the 
18th  day  of  February,  duly  proved  before  the  court'of  probate 
for  the  town  of  Portsmouth,  and  that  the  said  Clara  Matilda 
Chace  afterwards,  on  the  10th  day  of  April,  1867,  died. 

The  plaintiffs  represented  six  of  the  eight  brothers  and  sisters 
of  Samuel  W.  Chace,  and  claimed  their  portions  of  the  farm  in 
question  as  the  heirs  or  next  of  kin  of  the  said  Clara  Matilda 
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Chace,  of  the  blood  of  her  father,  Samuel  W.  Chace.  The 
defendant,  Abby  A.  Chace  claimed  the  farm  under  the  will  of 
her  husband,  the  other  defendant  holding  under  her. 

At  the  close  of  the  case  of  the  plaintiffs,  the  defendants- 
offered  to  prove  by  parol  testimony,  that  the  said  Samuel  W. 
Chace,  at  the  time  of  making  his  will,  knew  that  his  wife  was 
big  with  child,  and  that  it  was  his  intention,  notwithstanding, 
to  give  his  estate  entirely  to  her,  leaving  her  to  provide  for  the 
child ;  and  that  after  the  birth  of  the  child  he  expressed  the 
same  intention  in  expectation  of  death.  The  presiding  judge 
ruled  out  this  testimony  upon  the  objection  of  the  plaintiffs ; 
whereupon  the  jury  having  returned  a  verdict  in  favor  of  the 
plaintiffs,  the  defendants  now  moved  for  a  new  trial,  upon  the 
ground  that  said  ruling  was  erroneous  in  matter  of  law. 

Bradley  and  Sheffield,  for  the  defendants. 

1st.  When  the  law  implies  the  revocation  of  a  will,  from  facts 
dehors  the  will,  as  from  a  subsequent  marriage  and  birth  of  a 
child,  such  revocation  may  be  avoided  by  parol  evidence  of  a 
contrary  intent  in  the  mind  of  the  testator.  1  Jarman  on  Wills, 
150;  4  Kent's  Com.  523;  Wheeler  v.  Wheeler,  1  R.  I.  Rep. 
364,  372. 

2d.  The  act  respecting  wills  should  be  taken  as  a  whole,  and 
its  parts  should  be  so  construed  as  to  give  effect  to  its  main 
purpose :  the  grant  of  testamentary  power.  Hence,  of  the  two 
constructions  of  the  clause  in  question,  (Dig.  1844,  p.  232, 
§  6 ;  Rev.  Stats,  ch.  154,  §  10,)  that  which  considers  it  as  a 
provision  for  cases  of  accident  only,  has  prevailed  with  the 
courts ;  so  that  the  will,  when  shown  to  be  in  accordance 
with  the  real  intention  of  the  testator,  is  allowed  to  stand; 
and  this  intention  may  be  shown  by  evidence  aliunde  the 
will. 

Upon  a  similar  statute,  the  Massachusetts  courts  have  held 
to  the  construction  claimed  by  the  defendants.  Ferry  v.  Fos- 
ter, 1  Mass.  146 ;  Sewall  J.  Church  v.  Crocker,  3  Mass.  17 ; 
Parsons,  C.  J.  Wilder  v.  Goss,  14  Mass.  357.  The  Revised 
Statutes,  and  the  later  cases  in  Massachusetts,  confirm  this 
view.  Wilson  v.  Fosket,  6  Met1 400 ;  Bancroft  v.  Ives,  3  Gray, 
367.     See,  also,  Havens  v.  Vandenburgh,  1  Denio,  27. 
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3d.  Suppose  the  will  had  expressly  declared  the  testator's 
knowledge  of  the  coming  event,  and  his  intention  to  make  just 
such  a  will  as  he  had  in  view  of  it,  would  this  clause  of  the 
statute  overrule  its  other  provisions,  and  the  intent  of  the  testa- 
tor thus  made  known  ?  No  court,  we  think,  would  so  declare. 
If,  then,  some  fact  dehors  the  will  is  to  overthrow  the  will, 
should  not  that  fact  come  before  the  court  with  all  its  modify- 
ing facts?  If  from  that  fact  alone  one  inference  would  be 
drawn,  may  not  other  facts  be  offered  to  show  that  this  infer- 
ence would  be  a  false  one  ?  Wheeler  v.  Wheeler,  supra,  estab- 
lishes the  admissibility  of  the  evidence  of  acts  and  circum- 
stances to  rebut  a  statutory  revocation  of  a  will  in  Rhode 
Island. 

4th.  The  policy  of  our  law  has  always  been  to  uphold  wills, 
and  the  testamentary  power.  It  is  right  that  the  subordinate 
sections  of  our  statute  of  wills  should  be  so  construed  as  to 
harmonize  with,  and  not  to  defeat,  the  main  purpose  of  the  act; 
and  no  instance  can  be  found  in  the  history  of  jurisprudence  in 
this  state,  in  which  a  will  has  been  set  aside,  except  one,  and 
then  to  uphold  an  earlier  and  better  will. 

Wm.  H.  Potter  and  Van  Zandt,  for  the  plaintiffe. 

1st.  The  plaintiffs  claim  under  a  statute  title;  the  statute 
declaring  that  a  child  born  after  the  execution  of  his  father's  or 
mother's  will,  shall,  notwithstanding  the  will,  have  the  same 
right  and  interest  in  the  estate  as  if  the  father  or  mother  had 
died  intestate.  The  offer  of  the  defendants  is,  to  prove  by 
parol,  that  the  testator  desired  his  property  to  go  according  to 
his  will,  and  not  according  to  law.  The  statute  of  descents,  in 
case  of  intestacy,  no  more  passes  an  estate  to  the  heirs  of  the 
person  last  seised  or  entitled,  than  this  statute  does  to  the  child 
born  after  the  execution  of  the  will. 

2d.  It  is  not  the  actual,  but  the  legal,  intention  of  a  testator, 
by  which  his  will  is  to  be  construed ;  and  any  other  disposition 
of  his  property  according  to  his  intent  than  that  which  the  law 
allows,  can  no  more  be  said  to  be  accordant  with  its  policy, 
than  it  would  be  to  sanction  a  will  because  of  the  testator's  in- 
tent, when  not  executed  in  presence  of  the  statute  number  of  at- 
testing witnesses.    Martindale  v.  Warren,  15  Penn.  471.    Upon 
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the  question  of  title  under  a  will,  declarations  of  the  testator 
after  the  making'  of  his  will,  of  his  purposes  and  intents,  are 
not  admissible.  Weston  Sf  others  v.  Foster  Sf  others,  7  Met 
299. 

3d.  Legislation  in  Rhode  Island  has  always,  and  by  all  pos- 
sible means,  secured  the  transmission  of  real  estate  according  to 
the  blood.  Dig.  1798,  pp.  281,  287  ;  Dig.  1822,  p.  217.  These 
statutes  provide  for  a  child  born  after  the  death  of  the  father, 
and  make  no  provision  for  a  child  born  before,  but  after  the 
execution  of  his  will.  Provision  is  also  made  in  case  of  intes- 
tacy for  posthumous  children.  Dig.  1798,  p.  287.  The  statute 
under  which  this  question  arises,  (Dig.  1844,  p.  232,)  first  pro- 
vided for  children  born  after  the  execution  of  the  parent's  will 
who  had  no  provision  made  for  them  in  it,  and  was  designed  to 
enlarge  the  rights  of  the  testator's  children  so  born,  and  to  make 
them  peremptory  against  his  will. 

4th.  The  cases  cited  by  the  defendants  from  6  Metcalf,  and 
3  Gray,  have  no  application  to  our  statute ;  the  Massachusetts 
statute,  giving  the  right  to  the  after-born  children  to  take, 
"  unless  it  shall  appear  that  such  omission  was  intentional  and 
not  by  any  mistake  or  accident ; "  and  the  present  statute  is 
treated  by  them  as  a  mere  adoption  by  the  legislature  of  the 
judicial  construction  of  the  act  of  1783.  The  Massachusetts 
construction  of  their  act  was  well  known  to  our  legislators; 
and  the  change  made  by  our  act  of  1844,  indicates  that  our 
legislature  intended  to  have,  in  this  respect,  a  law  different 
from  that  of  Massachusetts.  The  Massachusetts  decisions  are 
wanting,  too,  in  uniformity,  and  are  contradictory.  Contrast 
Wilder  v.  Goss,  14  Mass.  367,  with  Tucker  v.  Boston,  18  Pick. 
162. 

5th.  The  New  Hampshire  act,  now  in  force,  differs  much  less 
from  the  Massachusetts  act  than  our  own.  Yet  the  supreme 
court  of  that  state  held,  that  the  Massachusetts  decisions  were 
not  applicable  to  it,  nor  a  decision  of  their  own  court,  under  a 
former  act  of  New  Hampshire.  Sea  Oage  v.  Gage,  9  Foster, 
533. 

6th.  Our  statute  makes  a  clear  and  uniform  rule,  and  gives 
voice  and  expression  to  a  law  of  nature,  that  it  is  to  be  pre* 
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sumed  that  a  man  intends  that  his  children  shall  inherit  his 
estate  unless  he  positively  disinherits  them.  All  the  analo- 
gies of  the  law  support  a  rigid  construction  of  this  statute. 
Observe  how  far,  in  cases  of  wills  and  devises,  the  courts  have 
gone  to  include  after-born  children.  Stedfast  v.  Nicoll,  3  Johns. 
Cas.  18 ;  Swift  v.  Duffield,  5  S.  &  E.  38  ;  2  Jarman  on  Wills, 
pp.  102>  103,  and  notes. 

7th.  The  wisdom  of  our  statute  could  not  be  more  strongly 
exemplified  than  by  this  case,  in  which,  unless  the  only  daugh- 
ter of  the  testator  inherited  under  this  statute,  she  would,  if  she 
had  lived,  been  absolutely  penniless  ;  while,  on  the  other  hand, 
if  the  child  took,  the  mother  would,  notwithstanding,  be  well 
provided  for  under  the  law. 

Brayton,  J.  The  statute  under  which  the  question  now  sub- 
mitted to  the  court  in  this  case  is  raised  provides,  that  "  when 
any  child  shall  be  born  after  the  execution  of  his  father's  or 
mother's  will  without  having  any  provision  made  for  him  in 
such  will,  he  shall  have  a  right  and  interest  in  the  estate  of  his 
father  or  mother  in  like  manner  as  if  his  father  or  mother  had 
died  intestate,  and  the  same  shall  be  assigned  to  him  accord- 
ingly."    Digest  of  1844,  p.  232,  §  6. 

The  daughter,  Clara  Matilda  Chace,  was  born  to  the  testator 
after  the  execution  of  his  will,  and  no  provision  is  made  for  her 
in  the  will  of  her  father ;  and  the  plaintiffs,  who  are  heirs  at 
law  of  the  said  Clara  Matilda,  claim,  that  by  the  express  and 
plain  provision  of  the  act  she  became  entitled  on  the  death  of 
her  father  to  the  same  share  in  his  estate,  real  and  personal,  as 
she  would  have  inherited  had  he  died  intestate. 

Upon  the  face  of  this  provision  of  the  statute,  such  must  be 
the  necessary  result.  Taking  this  section  of  the  act  by  itself, 
there  is  but  one  construction  to  be  given  to  it,  viz. :  that  an  after- 
born  child,  not  provided  for  in  the  will,  shall  inherit  in  the  same 
manner  as  if  no  will  had  been  made ;  —  that  as  against  him  the 
will  shall  be  inoperative ; — that  such  child  shall  not  be  thus  dis- 
inherited. We  cannot  otherwise  give  effect  to  the  words  of  the 
act.  The  statute  requires,  in  order  to  defeat  his  claims  as  heir, 
not  only  that  some  provision  should  be  made  for  such  child,  but 
that  such  provision  should  be  made  in  the  will  of  his  parent 
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It  provides,  therefore,  not  only  under  what  circumstances 
he  shall  inherit,  the  will  notwithstanding,  but*  how  those 
circumstances  shall  be  made  to  appear,  viz.:  by  the  will  it- 
self. 

The  defendants,  who  claim  under  the  will  to  the  exclusion  of 
the  after-born  child,  contend,  that  parol  evidence  is  admissible, 
nevertheless,  to  show  that  the  testator  intended  that  the  will 
should  operate  according  to  its  provisions,  and  did  intend  to 
leave  such  child  unprovided  for ;  and  seeks  to  apply  to  this  case 
a  rule  of  law  not  controverted,  viz. :  that  when  the  law  implies 
a  revocation  of  a  will  from  facts  dehors  the  will,  that  revocation 
may  be  avoided  by  parol  evidence  of  a  contrary  intent  in  the 
mind  of  the  testator. 

The  argument  here  assumes,  that  the  statute  provisions  only 
make  the  omission  to  provide  for  such  child  in  the  will,  a  fact 
from  which  to  imply  an  intent  in  the  testator  to  revoke.  In  reply 
to  this  argument,  two  suggestions  may  be  made  :  first,  that  the 
will  is  not  revoked  by  the  birth  of  such  child.  The  act  does 
not  provide  that  it  shall  be,  nor  is  it  in  any  case  entirely  de- 
feated in  its  operation,  except  where  the  child  so  born  is  sole 
heir.  If  there  be  other  children,  all  the  devises  take  effect, 
except  so  far  only  as  to  let  in  such  after-born  child  to  his 
share  of  the  inheritance.  The  will  stands  and  goes  to  pro- 
bate, and  it  is  another  question  how  much  estate  passes  by  it. 
But,  secondly,  it  may  be  said,  that  this  provision  of  the  act 
does  not  profess  to  frame  a  rule  of  evidence,  but  to  declare 
a  rule  of  law.  It  provides,  that  in  a  certain  event,  a  child 
not  provided  for  in  the  will  shall  inherit  notwithstanding 
the  will,  and  a  share  of  the  estate  shall  be  assigned  to  him. 
The  case  of  Marston  v.  Doe  d.  Fox,  8  A.  &  E.  14,  was  a 
case  where  the  will  was  claimed  to  be  revoked  by  the  mar- 
riage of  the  testator  and  birth  of  a  child  after  the  making  of 
the  will.  In  that  case,  if  there  was  any  revocation,  the  whole 
will  was  revoked  as  to  all  the  objects  of  the  testator's  bounty. 
Parol  evidence  was  offered  to  show  that  the  testator  did  not  in- 
tend that  the  will  should  be  revoked  by  the  marriage  and  birth  of 
issue.  The  opinion  of  the  court  was  delivered  by  Tindal,  C.  J., 
rejecting  the  evidence ;  and  upon  the  ground,  that  the  will  was 


Digitized  by  VjOOQlC 


FEBRUARY  TERM,  1860.  413 

Chace  &  others  v.  Chaoe  &  others. 

not  revoked  from  any  implied  intent  to  revoke,  but  that  the 
revocation  was  the  result  of  a  role  of  law;  and  that  where  it 
appeared  that  the  will  was  executed  before  the  marriage  and 
birth  of  issue,  and  such  issue  was  left  unprovided  for,  either  by 
the  will  or  otherwise,  the  will  became  revoked  by  a  tacit  condition 
annexed  to  it  when  executed ;  that  the  revooation  took  place  in 
consequence  of  such  rule  of  law,  independently  of  any  question 
of  intention  of  the  party  himself,  and  therefore,  that  parol  evi- 
dence of  acts,  conduct,  or  declarations  of  the  testator  leading 
to  the  inference  that  he  meant  the  will  to  stand,  was  not  admis- 
sible to  rebut  the  presumption  of  revocation.  There  was  in  fact 
no  presumption  of  intent  to  be  rebutted.  Is  an  express  statute 
provision  less  a  rule  of  law,  or  more  a  rule  of  evidence  ?  Is  the 
rule  that  marriage  and  birth  of  a  child  revokes  a  will  more  ex- 
press than  this  rule  prescribed  by  the  statute  ? 

The  cases  cited  by  the  defendants  from  the  adjudged  cases  in 
Massachusetts,  properly  considered,  do  not  support  the  position 
taken  by  the  defendants.  Their  statute,  passed  in  1784,  pro- 
vides, that  uany  child  or  children,  or  their  legal  representa- 
tives in  case  of  their  death,  not  having  a  legacy  given  him, 
her,  or  them,  in  the  will  of  their  father  or  mother,  shall  have 
a  proportion  of  the  estate  of  their  parents  assigned  to  him, 
her,  or  them,  as  though  such  parent  had  died  intestate ;  pro- 
vided," &c  In  the  cases  of  Foster  v.  Terry y  1  Mass.  146 ;  Wild 
v.  Brewer y2  lb.  570 ;  Church  v.  Crocker,  3  lb.  17 ;  Wilder  v.  Goss, 
14  lb.  359,  decided  under  this  statute,  it  was  held,  that  if  it  ap- 
peared from  the  other  parts  of  the  will  that  the  name  of  the 
child  was  not  omitted  from  accident,  forgetfulness,  or  mistake, 
but  by  design,  the  will  should,  though  no  legacy  were  given  to 
the  child,  be  carried  into  effect,  and  the  child  omitted  should  not 
inherit,  and  that  such  was  the  intent  of  the  legislature.  But  in 
no  one  of  these  cases,  nor  in  any  case  prior  to  the  Revised 
Statutes  of  1836,  was  it  held,  that  evidence  aliunde  the  will 
could  be  admitted  to  show  the  intent  of  the  testator  to  ex- 
clude the  child,  and  they  all  assume  that  it  was  inadmissible. 
In  Tucker  v.  Boston,  18  Pick.  162,  the  supreme  court  of  Mas- 
sachusetts, by  Shaw 9  C.  J.  who  delivered  the  opinion  of  the  court, 
express  a  strong  doubt  of  the  propriety  of  even  those  decis- 
85* 
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ions,  as  the  reasonable  and  true  construction  of  the  statute ;  but 
say  "  whatever  we  might  have  thought  if  now  first  called  upon  to 
expound  the  statute,  the  construction  has  been  too  long  and  uni- 
formly adapted  and  settled  as  a  rule  of  property,  to  be  safely  over- 
turned." In  Bancroft  v.  Ives,  3  Gray,  367,  the  reason  for  these  de- 
cisions is  intimated,  as  influenced  by  the  preamble  to  the  act,  in 
substance  the  same  passed  in  12  William  IIL  The  preamble 
is  there  recited,  setting  forth  the  then  existing  evil  which  the 
legislature  designed  to  remedy.  The  preamble  was,  "  Whereas 
through  anguish  of  the  deceased  testator,  or  through  his  solici- 
tous intention,  though  in  health,  or  through  oversight  of  the 
scribe,  some  of  the  testator's  children  are  omitted,  and  not 
mentioned  in  the  will,  many  children  also  being  born  after 
the  making  of  th6  will,  though  in  the  lifetime  of  the  testa- 
tor." With  this  clear  expression  of  the  existing  evil,  the  court 
might  well  hold  that  it  was  sufficient  to  let  in  the  heir  against 
the  will  only  in  cases  where  it  appeared  from  the  will  he  was 
omitted  by  mistake,  accident,  or  forgetfulness.  We  have  no 
such  light  to  direct  us.  Since  these  decisions,  by  the  Revised 
Statutes  of  the  state,  this  act  has  been  altered  and  amended, 
and  the  proviso  is  added  "  unless  it  shall  appear  that  such 
omission  was  intentional,  and  not  occasioned  by  any  mistake 
or  accident."  The  case  of  Wilson,  Executor,  v.  Fosket,  6  Mete. 
400,  has  been  decided  upon  the  added  words ;  and  it  has  been 
held,  that  within  this  language  parol  evidence,  even,  may  be  ad- 
mitted to  show  that  the  testator  did  not  intend  to  make  provision 
for  the  child  which  had  been  omitted.  Parol  evidence  was  ad- 
mitted, because,  as  the  court  say,  the  party  claiming  the  distrib- 
utive share  did  not  claim  under  the  will,  but  under  the  statute. 
In  effect,  the  court  hold,  that  the  words  here  prescribed  a  rule 
of  law  ;  and  if  it  be  made  to  appear,  that  the  omission  was  by 
design,  the  child  should  not  inherit,  depending  upon  the  proof 
of  such  design ;  and  as  the  act  did  not  prescribe  any  rule  of 
evidence,  that  question  might  be  determined  by  any  evidence, 
which  by  the  general  principles  of  evidence  would  be  relevant 
to  such  an  issue.  The  statute  leaves  nothing  to  implication 
in  the  sense  claimed  by  the  defendants.  It  provides,  not  im- 
pliedly, but  in  express  language,  that  if  the  omission  be  by 
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design,  then  by  a  rule  of  law  the  heir  shall  not  be  let  in  to 
inherit. 

It  is  quite  evident  from  a  perusal  of  all  these  cases,  both 
upon  the  original  statute  and  as  now  amended,  that  were  the 
question  now  for  the  first  time  raised  upon  the  original  act,  es- 
pecially had  the  preamble  of  the  original  act  been  omitted, 
parol  evidence  would  not  have  been  admitted,  nor  any  evidence, 
to  defeat  the  child  omitted  in  the  will ;  and  that  such  an  offer 
as  was  made  by  defendants  in  this  case  at  the  trial,  would  have 
been  rejected. 

It  does  not  seem  to  us  that  the  purpose  of  our  statute  of 
wills,  much  less  the  main  purpose  of  that  statute,  is,  as  suggested 
by  counsel,  defeated  by  giving  this  construction  to  its  sixth  sec- 
tion, and  excluding  parol  evidence  of  the  testator's  intent.  It 
is  true,  that  all  the  provisions  of  tuis  act,  all  its  several  sections, 
should  be  so  construed  as  to  give  effect  to  each,  and,  so  far  as 
may  be,  to  make  them  all  harmonize  with  the  general  purpose  of 
the  act  The  argument  assumes  that  the  main  purpose  of  the  act 
is,  to  grant  the  testamentary  power  to  the  parent  to  devise  his 
estate  away  from  his  children,  and  give  it  to  such  others  as  he 
will,  and  that  it  is  not  to  be  presumed  that  the  legislature  in- 
tended to  limit  or  restrain  this  power,  by  confining  it  to  such 
children  as  may  then  be  born.  Why  is  this  not  to  be  presumed 
when  this  is  the  language  of  the  act.?  Why  should  we  pre- 
sume that  the  legislature  did  not  intend  what  they  so  clearly  ex- 
press ?  The  purpose  of  the  act  is  not  to  give  a  parent  an  unlimit- 
ed power.  It  is  quite  evident  that  it  was  designed  to  lay  upon  it 
many  restrictions.  The  proviso  of  the  first  section  begins  with 
restricting  the  extent  and  duration  of  the  estate  to  be  created 
by  the  will.  By  the  second  section  a  further  condition  is  im- 
posed upon  the  power, — that  the  will  of  the  parent  shall  only 
have  effect  if  it  be  expressed  in  writing,  signed  by  the  testator 
in  the  presence  of  three  subscribing  witnesses, —  notwithstanding 
the  general  power  to  devise  to  children,  or  to  others,  as  he  shall 
think  fit.  The  sixth  section  is  but  another  limitation  upon  this 
general  power  to  devise  to  other  than  children,  declaring  that 
the  inheritable  share  of  an  after-born  child  shall  not  be  devised 
to  others,  unless  some  provision  shall  be  made  for  such  child  in 
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the  will  which  devises  it  away.  This  cannot  be  deemed  an 
unreasonable  restraint  upon  the  power  conferred  by  the  first 
section.  The  parent  is  at  liberty,  so  far  as  it  respects  all  his 
children  born  at  the  time  of  executing  his  will,  whose  character, 
disposition,  powers,  and  necessities,  and  probable  wants,  and 
what  claims  they  may  have  upon  him,  may  be  supposed  to 
be  known  to  him,  to  devise  what  would  otherwise  be  inherited 
by  them  to  others ;  either  with  a  view  to  their  obedience  and 
proper  government,  or  to  what  he  may  deem  best  for  them. 
There  is  certainly  much  less  reason  for  allowing  a  parent  to 
disinherit,  and  leave  utterly  unprovided  for,  a  child  of  whose 
claims  upon  his  justice,  as  well  as  his  bounty,  whose  wants 
and  necessities  in  life,  from  the  nature  of  things,  can  neither 
be  known  or  foreseen.  At  any  rate,  it  is  not  so  unreason- 
able a  restriction  upon  the  power  of  devising,  that  it  should 
lead  us  to  presume  that  it  was  not  intended  by  the  language 
used. 

It  is  urged,  in  the  argument,  in  favor  of  the  admission  of  the 
parol  evidence  to  establish  the  intent  of  the  testator,  that  the 
admission  of  such  evidence  will  not  interfere  with  the  statute 
of  frauds,  and  that  the  evidence  does  not  conflict  with  the  will, 
and  is  only  intended  to  confirm  it.  So  far  as  the  evidence  of- 
fered by  the  defendants  goes,  it  is  offered  in  support  of  the  wilL 
We  cannot  suppose  thaj;  a  legislative  body  would  allow  evi- 
dence  to  be  given  by  one  side  only  upon  any  question  depend- 
ing upon  evidence ;  and  it  is  not  pretended  in  this  case  that 
they  did  so  intend.  If  they  did  not,  then  is  the  question  open 
to  proof,  which  must  necessarily  contradict  the  will,  and  show 
that  the  intent  of  the  maker  of  the  will  was  not  what  is  ex- 
pressed in  the  written  language ;  and  because  this  result  would 
follow,  the  court,  in  Marston  v.  Fox,  supra,  excluded  the  evi- 
dence to  prove  or  to  disprove  such  intent.  We  think  the  reason 
assigned  entirely  satisfactory,  and  a  sufficient  answer  to  the  po- 
sition of  the  defendants. 

Upon  the  whole,  we  are  of  opinion,  that  by  the  terms  of  the 
sixth  section,  the  legislature  intended  to,  and  did,  prescribe  a 
rule  of  law,  that  if  an  after-born  child  is  not  provided  for  at 
all  in  the  will,  he  shall  be  let  into  his  share  of  the  inheritance, 
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and  that  without  regard  to  the  will  or  intent  of  the  parent; 
and  that  therefore,  no  evidence  of  such  intent  is  admissible  to 
defeat  the  child. 

The  motion  for  a  new  trial  in  this  case  must  be  overruled, 
and  judgment  entered  for  the  plaintiffs,  for  possession. 
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That  a  child  was  called  and  treated  by  a  man  and  his  family  as  his  daughter,  is  presump- 
tive proof  of  her  legitimacy,  and  is  admissible  as  evidence  of  the  same,  although  the 
town  registry  of  the  father's  marriage,  compared  with  that  of  the  daughter's  birth, 
speaks  a  different  language. 

Where  a  town  clerk,  acting  under  the  statute  "  for  registering  marriages,  births,  and 
burials,"  contained  in  the  Digest  for  1798,  p.  466,  recorded  the  fact  of  a  marriage  at  a 
certain  time,  instead  of  recording  the  certificate  to  the  fact  of  the  official  who  joined 
the  persons  in  marriage;  Htld,  that  a  certified  copy  from  such  a  registry  was  no  proof 
of  the  time  of  marriage,  unless  traced  by  evidence  to  information  furnished  by  the 
persons  married  or  by  members  of  their  family. 

A  declaration  by  a  father  concerning  his  daughter,  "  that  unless  he  made  a  will,  Louisa 
could  get  nothing  by  law,"  is  admissible  as  evidence  tending  to  jfrove  her  illegitimacy; 
it  being  for  the  jury  to  pass  upon  the  sense  in  which  the  father  used  the  expression. 

Ejectment  by  the  plaintiffs,  as  heirs  at  law  of  Ebenezer 
Smith,  late  of  Barrington,  to  recover  one  undivided  sixth  part 
of  two  tracts  of  land  in  said  Barrington,  of  which  the  said 
Ebenezer  died  seised,  intestate. 

At  the  trial  of  the  case  under  the  general  issue  at  the  March 
term  of  this  court,  for  the  county  of  Bristol,  1859,  before  the 
chief  justice,  with  a  jury,  it  appeared  that  the  plaintiffs,  who 
were  children  and  heirs  at  law  of  Louisa  Viall,  claimed  by 
inheritance,  through  their  said  mother  as  a  child  of  said  Eben- 
ezer, one  undivided  sixth  part  of  his  real  estate.  The  seisin 
of  said  Ebenezer,  and  the  death  and  intestacy  of  said  Ebenezer 
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and  said  Louisa,  being  admitted,  the  plaintiffs,  to  support  the 
issue  on  their  part,  called  Lewis  B.  Smith,  as  a  witness  to 
prove  that  said  Louisa,  the  mother  of  the  plaintiffs,  was  brought 
up  in  the  family  of  said  Ebenezer,  and  was  treated  and  spoken 
of  by  him  and  the  other  members  of  his  family,  as  his  daugh- 
ter; whereupon  the  defendant  produced  and  exhibited  to  the 
court,  a  certified  copy  of  the  record  of  marriages,  births,  and 
deaths,  as  recorded  on  pages  18, 19,  and  20  of  Book  No.  2  for 
recording  marriages,  births,  and  deaths  in  said  town  of  Bar- 
rington.  On  the  nineteenth  page  of  said  book  appeared  the 
following :  "  Ebenezer  Smith  and  Miss  Martha  Townsend  were 
married  September  4,  a.  d.,  1800,  by  Rev.  Samuel "  Watson. 
Louisa,  their  daughter,  was  born  Saturday,  August  23, 1800." 

Upon  the  ground  that  said  record  was  conclusive  evidence  of 
the  times  of  the  marriage  of  said  Ebenezer  and  of  the  birth  of 
said  Louisa,  the  defendant  objected  to  the  testimony  of  the  said 
Lewis  B.  Smith;  but  the  court  overruled  the  objection,  and 
admitted  the  testimony  of  said  Smith,  and  of  other  witnesses 
to  the  same  effect,  to  pass  to  the  jury. 

To  rebut  the  aforesaid  evidence  of  the  plaintiffs,  and  to  prove 
that  said  Louisa  was  not  the  legitimate  daughter  of  the  said 
Ebenezer,  but  was  born  before  his  marriage  with  the  mother  of 
said  Louisa,  the  defendant  offered  to  prove  the  declarations  of 
said  Ebenezer,  made  in  his  lifetime,  to  the  effect,  "  that  unless 
he  made  a  will,  the  said  Louisa  could  get  nothing  by  law ; " 
but  the  court  refused  to  allow  proof  of  such  declarations  to 
pass  to  the  jury. 

The  court  further  charged  the  jury,  that  the  certified  copy 
from  the  record  of  marriages  in  Barrington,  which  had  been 
read  to  the  jury,  was  not  evidence  tending  to  prove  the  fact  or 
date  of  the  marriage  of  said  Ebenezer,  because  the  original,  as 
appeared  from  said  copy,  was  not  kept  in  compliance  with  the 
provisions  of  the  statute  in  relation  to  the  record  of  marriages 
then  in  force,  and  was  not  a  record  within  the  meaning  of 
said  statute  ;  and  that  said  copy  did  not  tend  to  rebut  the 
proof  of  the  legitimacy  of  said  Louisa  submitted  by  the  plain- 
tiffs. 

Under  these  rulings  and  instructions,  the  jury  having  returned 
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a  verdict  for  the  plaintiffs,  the  defendant  now  moved  for  a  new 
trial,  upon  the  ground  that  the  same  were  erroneous  in  matter 
of  law. 

Payne,  for  the  defendant 

The  record  should  have  been  held  conclusive  until  impeached. 
Though  not  a  formal,  it  is  a  substantial  compliance  with  the 
statute.  Though  not  good  as  a  record,  it  is  competent  evidence 
upon  the  same  principle  that  inscriptions,  &c,  are  used.  1 
Greenl.  §  105.  The  declaration  of  the  father  should  have  been 
admitted.    1  Greenl.  §§  103, 104, 134,  and  cases  cited  in  the  note. 

Potter,  (with  whom  was  Blake,)  for  the  plaintiffs. 

1.  The  evidence  that  Lotusa  was  treated  and  called  the 
daughter  of  Ebenezer  Smith,  both  by  him  and  his  family,  was 
properly  admitted. 

2.  The  proof  of  the  declarations  of  Ebenezer  Smith,  offered 
by  the  defendant,  was  not  legally  competent. 

3.  The  certified  copy  from  the  records  of  marriages  in  Bar- 
rington  showed  that  no  record  was  kept  in  compliance  with  the 
then  existing  statute,  for  the  registering  of  marriages,  births,  and 
burials.    Dig.  1798,  pp.  486,  487. 

Ames,  C.  J.  We  see  no  reason  to  doubt  the  admissibility  of 
the  evidence  offered  by  the  plaintiffs  to  prove  that  their  pother 
was  the  legitimate  daughter  of  Ebenezer  Smith,  to  wit,  that 
she  was  called  and  treated  as  his  daughter,  both  by  him  and  by 
his  family.  Evidence  from  reputation  in  the  family  is  clearly 
good  upon  a  question  of  pedigree.  Goodright  d.  Stevens  v. 
Moss,  Cowp.  591 ;  Vowles  v.  Young,  13  Ves.  145-148;  White- 
locke  v.  Baker,  lb.  514 ;  Doe  d.  Northey  v.  Harvey,  1  Ry.  &  M. 
297;  Jenkins  v.  Evans,  10  Ad.  &  Ell.  (n.  s.)  314;  Jackson  v. 
Browner,  18  Johns.  R.  39.  Nor  is  this  evidence  objectionable 
if  the  registry  of  marriages  and  births  in  the  town  of  Barring- 
ton  speaks  a  different  language,  upon  the  notion  that  the  latter, 
as  record  evidence,  is,  as  long  as  it  exists,  the  exclusive  evi- 
dence upon  this  subject.  Such  a  registry,  though  it  may  have 
more  force,  is  of  no  higher  legal  degree,  as  evidence,  than  that 
which  it  was  in  this  case  invoked  to  exclude ;  being  admissible, 
as  a  public  document,  upon  the  mere  primd  facie  presumption 
of  its  correctness,  because  kept  in  the  course  of  his  official  duty 
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by  a  person  accredited  by  the  public  1  Starkie  on  Ev.  196, 
300,  (8th  Am.  ed.);  Jackson  v.  Boneham,  15  Johns.  R.  228. 
Indeed,  as  a  registry  of  the  marriage,  we  are  of  opinion  that  the 
registry  here  produced,  because  not  such  as  the  law  required,  has 
no  force  whatever  as  evidence.  The  statute  in  relation  to  such 
registries  then  in  force,  (Dig,  1798,  pp.  486,  487,)  required,  by 
its  first  section,  that  all  persons  having  authority  to  join  persons 
in  marriage  should,  immediately  after  the  solemnization  thereof 
give  a  marriage  certificate  in  a  prescribed  form ;  and  by  its 
second  section,  that  the  persons  married  should  within  a  month, 
subject  to  a  penalty  for  neglect,  have  the  certificate  registered  in 
the  town  clerk's  office  of  the  towr^  where  the  marriage  was  cele- 
brated. The  evidence  of  the  marriage  here  provided  is  the 
certificate  of  the  person  authorized  by  law  to  join  persons  in 
marriage;  and  the  registry  was  designed  to  perpetuate  and 
make  known  this  evidence.  The  marriage  registry  differs  from 
that  of  birthp  and  deaths,  required  by  the  third  section  of  the 
same  statute  to  be  kept  by  the  town  clerk,  upon  information  to 
be  furnished  to  him,  in  case  of  children,  by  the  parents  of  the 
children  born  or  dying.  The  town  clerk  of  Harrington,  whose 
registry  is  here  produced,  seems  to  have  confounded  these  re- 
quirements ;  and  to  have  recorded  a  marriage  in  the  same  man- 
ner that  he  did  a  birth  or  death  —  as  a  fact  occurring  within  his 
own  knowledge,  or  of  which  he  is  informed  by  others,  or  even 
by  mere  rumor.  Certainly,  this  is  not  the  kind  of  marriage 
registry  which  the  law  appointed  him  to  keep,  substituting,  as 
it  does,  his  own  declaration,  for  the  record  of  an  official  certifi- 
cate. Such  a  document  is  presumed  to  be  correct  merely 
because  kept  by  a  public  official  in  the  course  of  his  official 
duty ;  and  if  not  so  kept,  how  can  such  a  presumption  arise  ? 
Upon  this  ground,  therefore,  if  the  former  was  wanting,  a  mar- 
riage registry  thus  kept  could  not  stand  in  the  way  of  family 
repute,  so  as  to  exclude  it  as  evidence. 

It  is  suggested,  bowever,  that  such  a  registry,  though  not 
kept  as  required  by  law,  may  be  admitted  as  evidence  of  pedi- 
gree, upon  the  same  principle  that  inscriptions  upon  monuments, 
or  engravings  upon  rings  are ;  and  that  is,  as  explained  by  Lord 
Erskine  in  Vowles  v.  Young,  supra,  that  the  family  would  not 
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permit  such  an  inscription,  if  it  were  erroneous,  and  the  person 
would  not  wear  the  ring,  with  a  falsehood  engraven  upon  it 
The  difficulty  with  this  suggestion  is,  that  it  assimilates  a  town- 
clerk's  entry,  as  a  source  of  presumed  family  repute,  with  an 
inscription  upon  a  family  monument,  or  an  engraving  upon  a 
family  ring ;  that  it  confounds  that  which  upon  its  face  is  the 
act  of  a  stranger,  with  that  which  usually  is,  and  therefore,  in 
the  absence  of  proof  to  the  contrary,  is  presumed  to  be,  the  act 
of  the  family.  No  doubt,  if  this  declaration  of  the  town-clerk 
of  Barrington,  as  to  the  time. of  Ebenezer  Smith's  marriage, 
was  traced  by  proof  to  information  furnished  by  him  or  by  the 
members  of  his  family,  such  sanction,  by  way  of  family  repute, 
would  render  it  admissible  as  evidence.  But  without  such 
sanction,  why  is  his  written  declaration  not  under  oath  —  not 
made  in  the  course  of  official  duty,  because  not  such  as  the 
law  authorizes  him  to  make  —  to  be  received  in  evidence, 
more  than  that  of  any  other  stranger  to  the  family?  In 
May  v.  May,  2  Stra.  1073,  a  book  of  daily  entries  of  chris 
tenings,  out  of  which  the  parish-clerk,  once  in  three  months, 
posted  his  entries  into  the  parish  registry,  was  rejected,  when 
offered  to  prove  that  the  plaintiff  was  illegitimate,  by  the  letters 
"  B.  B."  for  "  base-born  "  being  added  to  his  name ;  no  such 
mark  being  against  his  name  in  the  parish  registry.  Upon  this 
case  Mr.  Starkie  remarks,  "  If  the  entry  in  the  day-book,  which 
represented  the  plaintiff  to  be  illegitimate,  had  been  made  under 
the  directions  of  the  reputed  father  and  mother,  the  evidence 
would,  it  seems,  have  been  admissible,  as  the  declaration  of  a 
deceased  parent.  In  the  absence  of  such  evidence,  it  appeared 
to  be  nothing  more  than  a  private  memorandum,  made  for  the 
purpose  of  assisting  the  clerk  to  make  up  the  registry."  1 
Starkie  on  Evid.  298,  n.  h,  (8th  Am.  ed.) ;  see  also  Duins  v.  Don- 
ovan, 3  Hag.  301.-  In  no  other  light  than  as  a  private  memoran- 
dum, can  we  regard  the  written  declaration  of  the  town-clerk  of 
Barrington,  here  produced,  as  to  the  time  of  the  marriage  of 
Ebenezer  Smith.  Since  he  does  not  profess  to  record  what  alone 
by  law  he  was  authorized  to  record,  what  he  has  written  must 
be  regarded  as  his  personal,  and  not  his  official  act;  and  is  not 
admissible  in  evidence  without  accompanying  proof  to  connect 
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it  with  information  furnished  by  the  family.  As  no  such  evi- 
dence accompanied  the  certified  copy  from  the  registry  produced 
in  this  case,  we  are  of  the  opinion,  that  the  judge  who  presided 
at  the  trial  committed  no  error,  when  he  instructed  the  jury, 
wholly  to  disregard  the  copy,  as  evidence  of  the  illegitimacy  of 
Louisa  Viall. 

We  do  not  think  that  the  proof  offered,  on  the  part  of  the 
defendant,  of  the  declaration  of  Ebenezer  Smith,  "that  unless 
he  made  a  will,  Louisa  could  get  nothing  by  law,"  points  with 
certainty  to  her  illegitimacy.  It  would  be  just  as  true  if  she 
had  been  fully  advanced,  as  if  she  had  been  illegitimate.  The 
meaning,  however,  of  such  an  expression,  depends  so  much 
upon  the  connection  in  which  it  is  used,  that  it  should  have 
gone  to  the  jury  for  them  to  judge,  whether  the  speaker  used 
it  in  the  sense  attributed  to  him  by  the  defendant.  The  rejec- 
tion of  the  proof  precluded  this  right  of  the  jury ;  and  for  this 
reason  there  must  be  a  new  trial  of  this  case, — the  costs  to 
abide  the  event  of  the  new  trial 
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Upon  an  application  to  a  fence-viewer  of  a  town,  under  the  8th  section  of  chap.  91,  of  the 
Revised  Statutes,  to  settle  a  controversy  about  the  rights  of  occupants  of  land  in  parti- 
tion fences,  and  their  obligation  to  maintain  the  same,  all  that  the  fence-viewer  can  do 
is,  after  due  notice,  to  determine  the  rights  of  the  respective  parties,  by  assigning  to 
each'  his  share  of  the  fence,  and  to  direct  the  time  within  which  each  shall  erect  or 
repair  the  same;  and  he  cannot,  upon  such  application  and  notice,  proceed  to  mulct 
either  party  for  neglecting  or  refusing  to  obey  his  order. 

To  warrant  the  proceedings  under  the  6th  section  of  the  same  statute,  it  is  necessary  that 
there  should  be  a  complaint  to  the  fence-viewer  of  the  neglect  or  refusal  by  an  occu- 
pant to  rebuild  or  repair  his  share  of  a  partition  fence,  and  a  determination  by  the  fence- 
viewer,  after  due  notice  to  the  party  complained  against,  that  the  complaint  is  true,  and 
an  assignment  of  a  time  within  which  the  neglecting  party  may  perform  his  duty;  and 
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although  no  notice  is,  in  terms,  required  by  the  statute  to  be  given  to  the  delinquent 
occupant,  when,  under  the  provisions  of  the  6th  section,  the  fence-viewer  proceeds  to 
ascertain  the  cost  to  the  complainant  of  rebuilding  or  repairing  the  fence,  yet  such  no- 
tice is  required  by  the  principles  of  natural  justice,  and  the  judgment  and  certificate 
of  the  fence-viewer  will  be  void  without  it. 


This  was  an  action  of  the  case*  originally  brought  before  a 
justice  of  the  peace,  to  recover  the  sum  of  $39.54,  with  interest 
thereon  at  the  rate  of  twelve  per  cent,  per  annum,  under  ch. 
91,  sect.  6,  of  the  Revised  Statutes,  for  double  the  cost  of  re- 
pairing a  partition  fence,  and  of  the  fence-viewer's  fees,  which 
fence  had  been* ordered  to  be  repaired  by  the  defendant  by  a 
fence-viewer  of  the  town  of  East  Greenwich. 

The  case  came  by  appeal  to  the  court  of  common  pleas  for 
the  county  of  Kent,  and  at  the  August  term  of  said  court, 
1859,  was  tried  before  Mr.  Justice  Shearman,  with  a  jury.  At 
the  trial,  the  plaintiffs  produced,  in  maintenance  of  the  action, 
the  following  certificate  of  Caleb  W.  Gorton,  a  fence-viewer  of 
the  town  of  East  Greenwich  :  — 

«  East  Greenwich,  Oct  17, 1857. 
u  The  undersigned,  one  of  the  fence-viewers  in  and  for  the 
town  of  East  Greenwich,  hereby  certifies :  that  upon  the  appli- 
cation of  Joseph  P.  Franklin  and  wife,  and  Almira  Vaughn  of 
said  East  Greenwich,  to  view  and  divide  the  partition  fence  be- 
tween the  lands  of  the  applicants  and  John  Wells,  lying  in  said 
East  Greenwich,  I  did,  after  due  notice  to  each  party,  on  the  21st 
day  of  August,  1857,  view  the  same,  and  assign  to  each  party 
the  half  part  thereof  which  they  should  build,  and  did  in  writ- 
ing require  said  Franklin  and  Almira  Vaughn  and  John  Wells 
to  build  their  portion  of  said  fence  so  assigned  to  them,  within 
fifteen  days  thereafter;  and  such  order  having  been  complied 
with  by  said  Franklin  and  Vaughn,  and  not  complied  with  by 
said  Wells,  I  did  order  said  Franklin  and  Vaughn  to  build  the 
half  part  of  said  partition  fence  belonging  to  said  Wells  to 
build  ;  and  said  Franklin  and  wife  and  Almira  Vaughn  having 
completed  said  last  mentioned  half  part  of  said  partition  fence 
to  my  satisfaction,  I  have  ascertained  the  cost  thereof  to  be  as 
follows :  — 
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One  hundred  and  sixty-five  rails,  .....  $9.90 

One  hundred  and  six  stakes, 2.12 

Carting  same, 2.50 

Building  said  fence,  two  and  a  half  days,  .        •        .  2.50 

My  fees, 1.50 

Paid  for  recording, .20 

Time  and  expense  to  village, 80 

Certificate  to  Franklin, .25 


$19.77 
2 


Double, $39.54 

(Signed) 

Caleb  W.  Gorton,  Fence- Viewer." 

In  addition  to  this  certificate,  the  plaintiffs  produced  in  evi- 
dence the  assignment  of  the  fence  to  each  party,  in  writing, 
under  the  hand  of  the  fence-viewer ;  and  the  fence-viewer  cer- 
tifying to  his  notice  of  the  date  of  the  21st  of  August,  1857,  the 
same  was  duly  recorded  in  the  town  clerk's  office  of  East 
Greenwich.  He  also  produced  the  fence-viewer's  certificate  to 
leaving  the  same  at  the  house  of  the  defendant,  with  his  wife, 
on  the  5th  day  of  September  following ;  and  it  appeared  that 
it  was  delivered  to  Franklin  upon  the  day  of  its  date.  The 
court  ruled,  against  the  objection  of  the  defendant  and  reject- 
ing proof  offered  by  him  in  contradiction  of  the  facts,  and 
especially  of  the  notices  stated  in  the  certificate,  that  the  certi- 
ficate of  the  fence-viewer  was  conclusive  as  to  all  the  facts 
stated  therein,  and  that  said  certificate  contained  all  that  was 
necessary  to  support  the  plaintiffs'  action  except  a  statement  of 
the  demand  required  in  the  6th  sect  ch.  91  of  the  Revised 
Statutes,  to  which  proof  on  both  sides  was  received.  A  ver- 
dict having  been  rendered  for  the  plaintiffs,  the  defendant  now 
brought  his  exceptions  to  the  errors  of  law  therein,  to  this 
court. 

Peck,  for  the  defendant. 

Cozzens,  for  the  plaintiffs. 
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Brayton,  J.  In  the  case  before  us,  the  court  ruled,  that  the 
certificate  of  the  fence-viewer  contained  all  the  facts  necessary 
to  sustain  the  plaintiffs'  action,  except  evidence  of  the  demand 
of  payment  of  the  defendant  of  the  damages  ascertained. 

The  application  made  to  the  fence-viewer,  as  stated  in  his 
certificate,  and  upon  which  all  these  proceedings  were  had  by 
him,  was  made  by  the  plaintiffs,  requesting  the  fence-viewer  to 
view  and  divide  the  fence  between  the  plaintiffs  and  the  defend- 
ant This  was  made  under  the  8th  sect  of  ch.  91,  of  the  Revised 
Statutes,  "  Of  fences."  This  section  provides,  that  "  when  any 
controversy  shall  arise  about  the  rights  of  the  respective  occu- 
pants in  partition  fences  and  their  obligations  to  maintain  the 
same,  either  party  may  apply  to  a  fence-viewer  of  the  town 
where  the  lands  lie,  who,  after  due  notice  to  each  party,  may, 
in  writing,  assign  to  each  his  share  thereof,  and  direct  the  time 
within  which  each  party  shall  er^ct  or  repair  his  share  of  the 
same;  which  assignment,  being  recorded  in  the  town  clerk's 
office,  shall  be  binding  upon  the  parties  and  all  succeeding 
owners  and  occupants  of  the  land ;  and  they  shall  be  obliged 
always  thereafter  to  maintain  their  respective  shares  of  said 
fence,  until  the  right  of  the  respective  parties  shall  be  deter- 
mined differently  in  some  proper  action."  Upon  an  application 
under  this  section,  which  supposes  the  rights  and  liabilities  of 
the  parties  to  be  in  dispute,  the  authority  of  the  fence-viewer 
goes  no  farther  than  to  ascertain  and  settle  these  rights  and  lia- 
bilities, by  assigning  to  each  party  his  share  of  the  partition 
fence.  This  section  contemplates  no  further  action  of  the 
fence-viewer.  It  is  true,  he  may  direct  the  time  within  which 
the  parties  shall  build  or  repair  the  part  assigned  them,  but  this 
section  does  not  authorize  him  to  enforce  a  compliance  with 
that  direction.  His  proceeding  under  this  section  is  merely  to 
fix  the  obligation  of  the  parties  and  the  extent  of  it,  and  here 
it  leaves  the  subject 

The  5th  section  of  this  chapter  provides  for  cases  where  no 
controversy  is  supposed  to  exist  about  the  rights  of  the  respec- 
tive occupants  of  the  fence,  but  where  the  duty  to  maintain 
the  fence  is  ascertained  and  settled,  and  it  provides,  that 
"  When  any  proprietor  or  possessor  of  land  shall  neglect  or 
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refuse  to  repair  or  rebuild  any  partition  fence,  or  shall  withdraw 
his  fence  from  any  division  line,  the  aggrieved  party  may  com- 
plain to  any  fence-viewer  of  such  town ;  who,  after  due  notice 
to  such  party,  shall  attend  and  view  the  same ;  and  if  he  shall 
find  said  complaint  to  be  true,  he  shall,  in  writing,  require  the 
delinquent  party  to  repair  or  rebuild  the  same  within  such  time 
as  he  shall  therein  appoint,  not  exceeding  fifteen  days." 

To  authorize  any  proceeding  by  the  fence-viewer,  either  to 
compel  the  party  to  build  or  repair,  or  to  mulct  him  in  dam- 
ages for  neglect,  there  must  be  a  complaint  that  he  has  neg- 
lected or  refused  to  build  or  repair  the  partition  fence ;  and  upon 
that  complaint,  not  upon  some  other,  notice  must  be  given  to 
the  party  complained  against  that  such  complaint  has  been 
made,  and  of  the  time  appointed  by  the  fence-viewer  to  view 
the  fence ;  and  having  given  such  notice,  the  fence-viewer  must 
adjudge  the  complaint  so  made  to  be  true ;  and  if  he  find  it 
to  be  true,  he  is  to  assign  a  time  within  which  the  party  may 
still  perform  bis  duty  by  building. 

The  sixth  section  provides,  that  if  this  order  be  not  complied 
with,  and  the  party  still  neglects,  the  complainant  may  rebuild 
or  repair,  and  shall  do  it  to  the  satisfaction  of  the  fence-viewer, 
who  is  to  judge  whether  it  is  properly  built.  If  satisfied  upon  this 
point,  he  is  required  to  ascertain  the  cost  of  building,  together 
with  his  own  fees,  and  to  give  a  certificate  thereof  to  the  com- 
plainant. No  notice  is,  in  terms,  required  to  be  given  the  delin- 
quent party  to  be  present,  or  to  be  heard  upon  the  assessment 
of  these  damages  against  him ;  but  upon  a  similar  statute  in 
Massachusetts,  and  one  from  which  this  was  probably  copied,  it 
has  been  held,  that  the  precepts  of  natural  justice  require  such  no- 
tice, and  that  such  notice  is  necessarily  implied.  Scott  v.  Dick- 
inson, 14  Pick.  276 ;  Lamb  v.  Wicks,  11  Mete.  496.  Having  ad- 
judged then,  upon  notice  to  the  delinquent  party,  what  the  cost 
of  rebuilding  has  been,  and  having  given  to  the  complainant 
the  certificate  of  the  amount  so  adjudged,  the  complainant  is 
authorized,  but  not  until  these  several  judgments  upon  notice 
have  been  made,  to  demand  of  the  defendant  the  amount  ad- 
judged, and  upon  refusal  by  him  to  pay,  to  maintain  a  suit 
therefor. 


Digitized  by 


Google 


MARCH  TEEM,  1860.  427 

Franklin  &  others  v.  Wells. 

Now  it  does  not  appear  from  the  certificate  of  the  fence- 
viewer,  that  any  complaint  was  made  by  the  plaintiffs  that 
the  defendant  had  neglected  or  refused  to  repair  the  division 
fence  ;  nor  does  it  appear  therefrom  that  any  notice  was 
given  to  the  defendant  that  any  such  complaint  was  made 
against  him, —  or  that  the  fence- viewer  intended  to  view  the 
fence,  at  any  time,  in  order  to  determine  if  he  had  refused  or 
neglected  to  build  or  repair,  —  nor  has  the  fence-viewer  certi- 
fied that  he  found  any  complaint  against  the  defendant  to  be 
true,  much  less  a  complaint  that  he  had  neglected  and  refused 
to  build  the  partition  fence.  Neither  does  it  appear,  that  before 
proceeding  to  ascertain  the  cost  of  the  fence  built  by  the  plain- 
tiffs, that  he  gave  any  notice  to  the  defendant  that  he  might  be 
heard  in  the  assessment  of  damages.  If  any  one  of  these  requi- 
sites be  wanting,  the  plaintiffs  cannot  maintain  their  action, 
even  though  a  regular  demand  were  made  upon  the  defendant, 
and  on  a  day  to  which  there  could  be  no  objection.  With  these 
omissions  of  facts  necessary  to  the  support  of  the  plaintiffs'  ac- 
tion, apparent  from  the  certificate  of  the  fence-viewer,  it  was  an 
error  in  the  court  to  rule  that  it  contained  all  that  was  neces- 
sary to  support  it ;  and  for  this  cause  there  must  be  a  new  trial. 
Whether  it  was  competent  for  the  defendant,  by  evidence,  to 
contradict  the  certificate  in  its  statement  that  notice  was  given 
the  defendant  of  the  application  to  view  and  divide  the  parti- 
tion fence,  it  is  not  necessary  now  to  consider ;  because,  if  such 
notice  had  been  given,  the  plaintiffs  could  not  recover.  Neither 
is  it  material  to  determine,  whether  the  demand  made  by  the 
plaintiffs  upon  the  defendant  was,  or  was  not,  legally  made ; 
since  there  was  nothing  legally  adjudicated  which  they  could 
of  right  demand. 
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COUNTY   OF   PROVIDENCE,   MARCH   TERM,    1860, 
AT  PROVIDENCE. 


PRESENT  : 


Hon.  SAMUEL  AMES,  Chief  Justice. 
Hon.  GEORGE  A.  BRAYTON,)  TimTI_ 
Hon.  ALFRED  BOS  WORTH,    JJUBTICEB- 


Charles  T.  James  &  Wife  v.  Thurston,  Gardner  &  Co. 

Upon  a  petition  for  the  removal  of  a  cause  from  a  state  court  to  a  court  of  the  United 
States,  the  former  has  no  discretion  to  refuse  out  entitled  to  the  jurisdiction  invoked; 
but  a  judicial  discretion  merely  to  decide  and  declare  whether  the  petitioner  is  thus  en- 
titled. 

A  party  plaintiff,  who  although  not  indispensable  to  the  maintenance  of  a  bill  in  equity,  is 
nevertheless  entitled  upon  the  face  of  the  bill  to  a  decree,  cannot,  for  the  purpose  of 
removal,  be  regarded  as  no  party  to  the  bill ;  the  criterion  of  a  mere  nominal  party,  for 
such  purpose,  being,  whether  the  party  is  entitled  or  subject  to  a  decree;  and  there- 
fore, where  such  a  party  was  co-plaintiff  with  others,  but  not,  like  them,  a  citizen  of 
the  state  in  whose  court  the  suit  was  brought,  his  presence  was  held  fatal  to  a  petition 
by  the  defendants  for  the  removal  of  the  cause  into  a  circuit  court  of  the  United  States, 
although,  but  for  this  objection,  they  would  have  been  entitled  to  remove  it 

Petition  to  remove  a  bill  in  equity,  filed  by  the  respondents 
against  the  petitioners  and  Thomas  A.  Jenckes,  from  this  court, 
to  the  circuit  court  of  the  United  States  for  the  Rhode  Island 
district. 

At  the  hearing  it  appeared,  that  the  respondents  were  execu- 
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tion  creditors  of  the  petitioner,  Charles  T.  James,  who  had  at- 
tached on  their  writ,  and  levied  their  execution  upon,  certain  real 
estate  formerly  belonging  to  James,  but  now  standing  in  the  name 
of  the  other  petitioner,  his  wife,  which  real  estate  had  been  pur- 
chased in  by  Henry  W.  Gardner,  one  of  the  respondents,  for 
the  benefit  of  the  firm,  at  the  sheriffs  sale  under  the  levy. 
Having  thus  acquired  James's  title  to  the  estate,  the  respon- 
dents, consisting  of  Robert  L.  Thurston,  Henry  W.  Gardner,  and 
Gideon  G.  Hicks,  citizens  of  Rhode  Island,  and  Alfred  R. 
Fiske,  a  citizen  of  Pennsylvania,  filed  the  above  bill  against 
James  and  his  wife,  citizens  of  New  York,  Alexander  Duncan, 
a  mortgagee  of  the  estate  under  a  mortgage  of  admitted  validity 
executed  prior  to  the  attachment,  who  was  a  citizen  of  Rhode 
Island,  and  Thomas  A.  Jenckes,  alleged  in  the  bill  to  be  a  mort- 
gagee of  the  estate  since  the  attachment,  and  who  was  a  citi- 
zen of  Rhode  Island,  charging,  in  substance,  that  Mrs.  James's 
title  to  the  estate  was  acquired  by  her  husband's  means,  and  in 
secret  trust  for  him,  and,  as  well  as  Jenckes's  mortgage,  was 
now  set  up  in  fraud  of  James's  creditors,  —  he  being  greatly  in- 
solvent; and  praying,  that  the  court  would  declare  this  trust, 
and  establish  against  it  and  the  mortgage  to  Jenckes,  their  title 
under  the  sheriff's  deed,  or,  in  some  way  subject  the  estate  to 
the  payment  of  their  judgment. 

To  this  bill,  the  respondent,  Jenckes,  had  made  answer  ad- 
mitting that  James  and  his  wife  had  executed  to  him  such  a 
mortgage  as  was  alleged  in  the  bill,  but  disclaiming  all  inter- 
est in  the  mortgage,  or  in  the  subject  of  the  suit  at  the  time 
when  the  bill  was  filed ;  and  alleged,  that  long  anterior  to  the 
suit,  he  had  assigned  his  mortgage  to  one  Horace  H.  Day,  who, 
at  the  time  of  the  filing  of  the  bill,  was  the  exclusive  owner 
thereof  and  of  the  debt  secured  thereby.  No  exceptions  were 
taken  to  this  answer  or  replication  filed  thereto,  and  the  time 
for  either  had,  under  the  rules  of  the  court,  long  since  passed. 

In  this  state  of  things,  James  and  his'  wife,  at  the  time  of 
entering  their  appearance  to  the  bill,  now  filed  this  petition  for 
its  removal  to  the  circuit  court  of  the  United  States  for  the 
Rhode  Island  district,  offering  the  usual  bond  with  sufficient 
surety. 
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T.  A.  Jenckes,  for  the  petitioner. 

The  question  is  within  the  exclusive  jurisdiction  of  the 
courts  of  the  United  States,  and  must  be  governed  by  its  de- 
cisions. Kanouse  v.  Martin,  14  How.  23 ;  Gordon  v.  Longest, 
16  Pet.  97.  The  co-defendant  Jenckes,  having  disclaimed  all 
interest  in  the  subject  of  controversy,  his  joinder  as  a  defend- 
ant cannot  affect  the  right  of  his  co-defendants  to  the  jurisdic- 
tion invoked  by  their  petition.  Head  v.  Vdttier,  1  McLean's 
Rep.  110 ;  Same  v.  Same,  7  Peters,  252,  262.  His  joinder  can- 
not affect  the  jurisdiction,  since  it  was  wholly  unnecessary  to 
join  him,  and  no  decree  can  be  had  against  him.  Livermore  et 
aL  v.  Jenckes  et  aL,  11  Howard  (N.  Y.)  Pract.  Rep.  479.  Day, 
the  assignee  of  the  mortgage,  who  is  a  citizen  of  New  York, 
can  be  made  a  party,  without  disturbing  the  jurisdiction  in- 
voked. Smith  e(  aL  v.  Kernochan,  7  How.  198,  215,  216.  The 
bill  discloses  that  Gardner,  the  purchaser  at  the  sheriff's  sale, 
is  the  sole  necessary  party  plaintiff;  and  the  other  parties  plain- 
tiff, his  cestui*,  being  unnecessary,  should,  for  the  purpose  of  re- 
moval, be  treated  as  if  no  parties  to  the  bill. 

Thurston,  for  the  respondents. 

The  citizenship  of  Alfred  R.  Fiske,  one  of  the  plaintiffs,  he 
being  a  citizen  of  Pennsylvania,  forbids  the  removal;  since, 
in  order  to  it,  all  the  plaintiffs  must  be  citizens  of  the  state  in 
which  the  suit  is  brought     1  U.  8.  Stats,  at  Large,  79. 

Jenckes,  a  citizen  of  Rhode  Island,  having  had  an  interest 
in  the  mortgage,  which  be  took,  as  charged  in  our  bill,  with  full 
knowledge  of  our  lien  by  attachment,  is  a  proper  party  to  the 
bill;  Story,  Eq.  PL  §  190;  and  his  joinder  equally  forbids  the 
removal  sought. 

Ames,  C.  J.  It  is  true,  as  suggested  by  the  counsel  for  the 
petitioner,  that  this  court  has,  under  the  constitution  and  laws 
of  the  United  States,  no  discretion  to  forbid  one  entitled  to  the 
jurisdiction  of  the  courts  of  the  United  States  to  remove  his 
cause  thither.  Our  discretion,  which  is  judicial  merely,  is  con- 
fined to  the  ascertainment  and  declaration  of  his  right  to  the 
jurisdiction ;  that  being  ascertained,  the  right  to  remove  follows 
as  a  matter  of  course. 

Two  objections  are  made  by  the  plaintiffs  to  this  bill  to  the 
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change  of  jurisdiction  invoked  by  the  defendants,  Charles  T! 
James  and  wife ;  1st,  that  Fiske,  a  party  plaintiff,  is  a  citizen  of 
Pennsylvania;  and,  2d,  that  Jenckes,  a  party  defendant,  is  a 
citizen  of  Rhode  Island ;  whereas,  by  the  well-established  rule 
in  construction  of  the  12th  section  of  the  Judiciary  Act  of  the 
United  States,  all  the  plaintiffs  must,  in  order  to  removal,  be 
citizens  of  the  state  in  whose  court  the  suit  is  brought,  and 
all  the  defendants  be  aliens,  or  citizens  of  some  other  state  or 
states  of  the  United  States.  Strawbridge  v.  Curtis,  3  Cranch, 
267 ;  Ward  v.  Arredondo,  1  Paine,  410 ;  Goodyear  v.  Day,  1 
Blatchf.  565.  To  the  first  objection  it  is  replied,  that  Fiske  was 
not  a  necessary  party  plaintiff  to  the  bill,  as  the  bill  itself  shows ; 
since  the  court  might  and  would  have  given  the  same  relief  if 
the  bill  had  been  brought  by  Gardner  alone,  without  joining  his 
copartners,  for  whom  he  purchased  at  the  sheriff's  sale  in  trust. 
This  reply,  it  will  be  perceived,  assumes,  that  if  this  bill  might 
have  been  sustained  in  the  courts  of  the  United  States  by 
Gardner  alone,  without  his  cestuis,  it  is  now  to  be  treated, 
for  the  purpose  of  removal,  precisely  as  if  he  had  not  joined 
them  as  co-plaintiffs.  We  see  no  just  ground  for  this  assump- 
tion. Undoubtedly,  mere  formal  parties,  or  unnecessary  par- 
ties, such  as  are  entitled  to  no  decree  as  plaintiffs,  or  against 
whom  no  decree  can  be  rendered,  as  defendants,  are  not  to  be 
treated  as  parties,  though  joined,  upon  the  question  of  removal. 
If  they  were,  the  jurisdiction  of  the  courts  of  the  United  States 
might  be  evaded  in  numerous  cases  proper  to  it.  But  this  is 
as  far  as  any  case  which  we  have  seen  has  gone,  and  as  far 
as  we  think  any  case  ought  to  go.  "  The  criterion,"  says  Mr. 
Justice  Thompson, "  as  decided  in  Wonnley  v.  Wortnley,  8  Wheat. 
451,  by  which  it  is  determined  whether  a  party  is  nominal  or 
not,  is  whether  a  decree  is  sought  against  him."  Ward  v.  Arre- 
dandoj  1  Paine,  412, 413,  and  see  Livermore  fy  others  v.  Jenckes  Sf 
others, 11  Howard  (N.  Y.)  Pract.  Rep.  479.  Beside  indispensa- 
ble parties  to  bills,  there  is  a  class  of  parties,  who,  although  their 
interests  are  so  separable  from  those  of  others  that  even  if  they 
were  not  before  the  court  the  court  might  do  complete  justice 
to  those  who  were  before  it,  are,  nevertheless,  entitled  to  join  in 
suits  commenced  to  assert  the  joint  interest,  and  to  have  their 


Digitized  by  VjOOQlC 


432  PROVIDENCE. 


James  &  wife  v.  Thurston,  Gardner  &  Co. 


fights  adjudicated  in  them.  With  regard  to  such  parties,  the 
courts  of  the  United  States,  before  the  statute  of  February  28, 
1839,  allowed  plaintiffs  to  dispense  with  them  for  the  purpose  of 
assuming  jurisdiction,  and  especially  where  they  could  not  be 
served  as  defendants ;  and  the  statute,  so  far  as  equity  cases  are 
concerned,  seems  to  be  nothing  more  than  a  legislative  affirm- 
ance of  previous  decisions  upon  this  subject  Shields  et  ah  v. 
Barrows,  17  How.  130, 139-142,  and  cases  cited.  But  though 
such  parties  need  not  be  joined,  yet  where  entitled  or  subject  to 
a  decree,  they  certainly  may  properly  be  joined ;  and  if  they  are, 
no  court  is  entitled,  against  their  will,  to  dismiss  them,  or  to 
treat  them,  for  the  purposes  of  jurisdiction,  as  if  they  were  not 
parties  to  the  suit. .  They  have  a  right  to  a  decree,  and  have 
sought  it  in  the  proper  manner,  and  in  the  proper  place,  where 
they  can  have  it ;  and  it  would  be  cold  justice  to  turn  them 
over  to  a  tribunal  which  cannot  give  it  to  them,  —  whose  very 
jurisdiction  must  depend  upon  dismissing  them  from  a  bill, 
under  which,  according  to  the  principles  of  equity,  they  are  en- 
titled to  relief  as  parties.  * 

Precisely  such  a  party  as  this,  appears  to  us  to  be  the  plaintiff, 
Fiske.  He  was  a  member  of  the  firm  of  Thurston,  Gardner  & 
Co.,  the  plaintiffs  in  the  execution  levied  upon  the  land  in 
question,  and  therefore  interested  in  the  result  of  that  levy.  It 
was  quite  proper  that  when  Gardner,  another  member  of  the 
firm,  bid  in  the  land  levied  on,  he  should  do  so  for  the  common 
interest,  and  hold  the  purchase  for  the  common  benefit  This 
the  bill  asserts  that  he  did ;  and  Fiske,  as  well  as  the  other  mem- 
bers of  the  firm,  is  therefore  properly  joined  in  the  suit,  as  a 
plaintiff,  to  assert  their  joint  rights  acquired  by  the  levy,  and  to 
participate  in  the  decree  here  sought  It  is  not  for  this  court, 
or  for  any  court,  to  treat  a  party  who  properly  pursues  his  rem- 
edy, and  who  is,  so  far  as  shown,  entitled  to  a  decree,  as  if  he 
were  no  party ;  or  to  deny  to  him  his  lawful  remedy  where  he 
has  chosen  to  have  it,  and  where  alone,  in  the  accustomed  man- 
ner, he  can  have  it 

As  the  presence  of  the  plaintiff,  Fiske,  as  a  party  to  this  bill, 
is  fatal  to  this  petition,  it  is  unnecessary  to  consider  the  other 
objection  to  removal,  in  the  joinder  of  the  defendant,  Jenckes. 
The  petition  must  be  dismissed,  with  costs. 
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Simeon  E.  Thornton  &  others  v.  Town  Council  of  North 

Providence. 

Where  the  owners  and  their  lessees  of  lands,  through  which  a  highway  is  laid  out,  unite 
in  an  appeal  from  the  decree  of  ihe  town  council  laying  out  the  highway,  upon  the 
grounds,  that  the  highway  was  unnecessary,  and  that  no  damages  were  awarded  to 
them,  and  at  the  trial  of  the  appeal  claim  joint  damages,  it  is  no  matter  in  arrest  of  ^ 
judgment,  that  separate  damages  have  not  been  assessed  to  them. 

Appeal  from  a  decree  of  the  town  council  of  North  Provi- 
dence laying  out  a  highway  in  said  town  through  lands  of  the 
appellants ;  the  reasons  of  appeal  complaining  both  of  the  laying 
out  of  the  highway,  and  that  no  damages  had  been  awarded  to 
the  appellants. 

On  the  trial  of  the  appeal  before  Mr.  Justice  Shearman  with 
a  jury,  at  the  December  term  of  the  court  of  common  pleas 
for  the  county  of  Providence,  1859,  it  appeared,  that  the  appeal 
was  jointly  taken  by  Simeon  E.  Thornton,  as  guardian  of  the 
persons  and  estates  of  Almira  W.  Thornton,  Charles  T.  Thorn- 
ton, and Thornton,  minor  heirs  of  Jesse  S.  Thornton, 

late  of  North  Providence,  as  owners  of  certain  lands  in  North 
Providence,  and  by  Simeon  E.  Adams  and  William  T.  Adams, 
lessees  and  occupants  of  said  lands.  The  jury  found  the  high- 
way to  be  necessary,  and  assessed  to  the  appellants,  jointly, 
the  sum  of  two  hundred  and  fifty  dollars  as  their  damages ;  no 
request  having  been  made  by  the  appellants,  at  the  trial,  for 
separate  trials  or  assessments  of  damages,  and  neither  the  at- 
tention of  the  court  or  jury  having  been  called  to  the  subject 
of  such  separate  assessment  at  the  trial,  or  upon  the  coming  in 
of  the  verdict. 

The  appellants  thereafter,  at  the  same  term  of  the  court  of 
common  pleas,  filed  a  motion  in  arrest  of  judgment,  upon  the 
ground  that  separate  damages  should  have  been  assessed,  which 
the  judge  below  having  overruled,  the  matter  was  now  brought 
to  this  court  by  exceptions  to  the  above  ruling ;  all  other  matter 
of  exception  embraced  in  the  bill  having  been  waived. 

Weeden,  for  the  appellants. 

Brown  8f  Van  Styck,  for  the  appellees. 
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Bosworth,  J.  The  judge  below  rightly  refused  the  motion 
in  arrest  The  appellants  joined  in  their  appeal  and  in  their 
claim  for  damages  upon  the  trial,  and  there  is  nothing  upon 
the  record  on  which  to  ground  such  a  motion.  After  verdict, 
everything  necessary  to  support  it  which  could  have  been  ad- 
mitted to  proof  under  the  declaration  or  claim,  must  be  pre- 
sumed to  have  been  proved. 

It  may  have  been  more  convenient  for  the  appellants,  in  divid- 
ing the  damages  recovered,  to  have  had  them  separately  assessed; 
but  as  they  have  united  in  their  appeal  and  claim  for  damages, 
and  the  whole  damages  they  have  sustained  have  been  as- 
sessed to  them  in  the  manner  in  which  they  sought  them,  we 
see  no  reason  why  the  judgment  should  have  been  arrested.  It 
would  be  manifestly  unjust  to  the  other  party  to  subject  them 
to  the  trouble  and  expense  of  another  trial,  when  the  verdict  is 
rendered  in  accordance  with  the  issue  raised  by  the  party  mov- 
ing in  arrest.  The  exception  must  be  overruled,  and  the  case 
left  to  stand  upon  the  judgment  rendered  in  the  court  of  com- 
mon pleas  upon  the  verdict. 


Cornelius  Barrows  v.  B.  B.  &  R.  Knight. 

The  name  of  "  Roger  Williams  Long  Cloth  "  is  capable  of  being  appropriated  by  a  manu- 
facturer  to  cotton  cloth  of  his  manufacture,  to  distinguish  it  from  cloth  of  the  same  gen- 
eral description  manufactured  by  others ;  and  if,  to  the  knowledge  of  the  public,  it  be 
so  appropriated  by  the  plaintiff,  a  person  who  stamps  the  name  of  "  Roger  Williams  " 
on  his  cloth  of  similar  description,  with  the  design  and  effect  of  fraudulently  passing  it 
upon  the  market  as  and  for  oloth  manufactured  by  the  plaintiff,  to  the  lessening  of  the 
gains  and  credit  as  a  manufacturer  of  the  latter,  is  liable  to  him  for  the  injury  caused 
thereby. 

Demurrer  to  a  declaration  in  case,  for  fraudulently  imitating 
the  plaintiffs  trade-mark.     The  declaration  was  as  follows :  — 

"  Providence  Sc.  Supreme  Court,  March  Term,  1860. 

"  Cornelius  Barrows  of  Providence  in  said  county,  manufac- 
turer, complains  of  Benjamin  B.  Knight  of  AtUeborough,  in  the 
State  of  Massachusetts,  and  Robert  Knight  2d,  of  Cranston  in 
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said  county  of  Providence,  copartners,  doing  business  as  manu- 
facturers and  bleachers  in  Providence,  in  said  county,  under  the 
name  and  style  of  B.  B.  &  R.  Knight,  summoned  by  the  sheriff 
in  an  action  of  the  case ;  for  that  the  plaintiff,  for  a  long  space 
of  time  before,  and  at  the  time  of  committing  the  grievances 
hereinafter  complained  of,  carried  on  the  business  of  manufac- 
turing cotton  cloth,  and  made  and  sold  for  profit  a  large  quan- 
tity of  cotton  cloths  which  he  was  accustomed  to  mark  with 
the  words  "Roger  Williams  Long  Cloth"  in  order  to  denote  that 
they  were  manufactured  by  him  the  plaintiff,  and  to  distinguish 
them  from  goods  of  the  same  description  manufactured  by 
other  persons. 

And  the  plaintiff  says  that  he  enjoyed  great  reputation  with 
the  public  on  account  of  the  good  quality  of  the  said  goods  so 
manufactured  by  him,  and  made  great  gain  by  the  sale  of  them; 
yet  the  said  defendant,  well  knowing  the  premises,  but  wickedly, 
wrongfully,  and  unjustly  intending  to  injure  the  plaintiff  in  his 
aforesaid  business  and  sale  of  his  goods,  and  to  deprive  him  of 
the  gain  and  profit  he  would  otherwise  acquire,  to  wit :  on  the 
first  day  of  May,  a.  d.  1858,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  commencement  of  this 
suit,  to  wit :  at  Providence,  did  wrongfully,  knowingly,  injuri- 
ously, deceitfully,  and  fraudulently,  against  the  will  and  without 
the  license  or  consent  of  the  plaintiff,  mark  and  stamp,  and 
cause  to  be  marked  and  stamped,  a  great  quantity  of  cotton 
cloth  manufactured  by  them  the  defendants,  and  purchased  and 
belonging  to  them  the  defendants,  and  bleached  by  them  the  de- 
fendants, with  the  words  "  Roger  Williams"  in  imitation  of  the 
said  mark  and  stamp  of  the  plaintiff,  and  in  order  to  denote 
that  the  said  cloth  so  manufactured  by  them  the  defendants, 
and  so  purchased  and  belonging  to  them,  and  bleached  by 
them,  was  of  the  manufacture  of  the  plaintiff;  and  did  know- 
ingly, wrongfully,  and  deceitfully,  on  the  several  days  and  times 
aforesaid,  sell  for  their  own  lucre  and  gain  the  said  cloth  so 
manufactured,  purchased,  and  bleached  as  aforesaid,  and  marked 
and  stamped  as  aforesaid,  as  and  for  cloth  of  the  manufacture 
of  the  plaintiff,  whereby  the  plaintiff  was  prevented  from  sell- 
ing a  great  quantity  of  cotton  cloth  manufactured  by  him,  and 
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thereby  defrauded  of  great  gain  and  profit  which  would  other- 
wise have  accrued  to  him  from  the  sale  thereof,  and  greatly  in- 
jured in  reputation  ;  the  said  cloth  so  manufactured,  purchased, 
bleached,  and  sold  by  the  defendant  being  greatly  inferior  to 
that  manufactured  by  the  plaintiff;  to  the  damage  of  the  plain- 
tiff five  thousand  dollars  as  laid  in  his  writ  dated  the  9th  day 
of  October,  a.  d.  1859.  Wherefore  he  sues,  &c." 
.    To  this  declaration  there  was  a  general  demurrer  and  joinder. 

Markland,  for  the  defendant 

There  are  two  objections  to  this  declaration:  it  shows  no 
trade-mark,  in  the  legal  dense,  adopted  by  the  plaintiff,  and  no 
imitation  of  that  which  is  set  forth  as  the  plaintiffs  trade-mark, 
on  the  part  of  the  defendant. 

1st  The  plaintiff  has  no  right  to  appropriate  the  name 
"  Roger  Williams,"  as  descriptive  of  his  cloth,  so  as  to  exclude 
the  defendant  from  the  use  of  it  It  is  not  the  plaintifl's  name, 
or  the  name  of  the  article  manufactured,  nor  is  it  symbolical  of 
either ;  but  a  common  name,  merely,  which  the  defendant  has 
as  much  right  to  use  as  the  plaintiff.  Amoskeag  Manufacturing 
Co.  v.  Spear,  2  Sandf.  Sup.  Ct  Rep.  599 ;  Rogers  v.  NowUL,  17 
Eng.  L.  &  Eq.  Rep.  83 ;  Marsh  v.  Billings,  7  Cush.  322.  The 
words  "  Long  Cloth,"  employed  by  the  plaintiff  in  connection 
with  the  name,  does  not  help  him ;  it  is  merely  descriptive. 
Stokes  v.  Landgraff,  17  Barb..(N.  Y.)  Rep.  608. 

2d.  The  mark  used  by  the  defendant  must  so  closely  resemble 
that  used  by  the  plaintiff  as  to  be  calculated  to  deceive,  and  to 
induce  persons  to  believe  the  defendant's  goods  to  be  of  the 
plaintiff's  manufacture.  Davis  v.  Kendall,  2  R.  I.  Rep.  566; 
Ames  v.  King,  2  Gray,  379.  There  is  no  such  resemblance  be- 
tween "  Roger  Williams,"  used  by  the  defendant,  and  "  Roger 
Williams  Long  Cloth,"  claimed  as  his  trade-mark  by  the  plain- 
tiff. To  entitle  him  to  go  to  the  jury  upon  the  question  of  imi- 
tation, the  plaintiff  should  have  framed  his  declaration  specially, 
as  in  Marsh  v.  Billings,  7  Cush.  322.  In  a  case  of  this  sort,  the 
questions  of  fraud  and  injury,  as  appears  from  Davis  v.  Kendall, 
supra,  are  not  open  to  inquiry,  although  the  matter  would  not 
seem  to  be  free  from  doubt  Flavell  v.  Harrison,  19  Eng.  L. 
&  Eq.  Rep.  15 ;  Taylor  v.  Carpenter,  2  Sandf.  Ch.  Rep.  603,  et 
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seq. ;  2  Story's  Eq.  Jurisp.  951  a,  and  notes.  If  the  questions 
of  fraud  and  injury- are  not  open,  the  allegations  in  the  decla- 
ration, in  that  behalf,  do  not  help  the  plaintiff  to  the  jury. 

Hart j  for  the  plaintiff. 

A  manufacturer,  by  priority  of  appropriation,  may  acquire  a 
property  in  any  words,  marks,  figures,  devices  or  symbols,  de- 
signed to  indicate  the  origin  or  ownership  of  the  goods  or  the 
particular  place  of  business  of  the  manufacturer,  for  the  inva- 
sion of  which  an  action  for  damages  will  lie.  But  in  words, 
marks,  &c.,  which  indicate  simply  the  name,  nature,  kind,  or 
quality  of  the  goods,  no  property  can  be  acquired.  Amoskeag 
Manufacturing  Co.  v.  Spear,  2  Sand.  Sup.  Ct  Rep.  628 ;  Coats 
v."  Holbrook,  2  Sandf.  Ch.  Rep.  586 ;  Taylor  v.  Carpenter,  2 
Sandf.  Ch.  Rep.  603;  Stokes  v.  Landgraff,  17  Barb.  608; 
Sykes  v.  Sykes,  3  B.  &  C.  541 ;  Davis  v.  Kendall,  2  R.  I.  566 ; 
2  Hilliard  on  Torts,  206,  et  post,  and  cases  cited.  Though  the 
imitation  be  only  colorable  or  partial,  if  calculated  or  lively  to 
deceive,  an  action  will  lie.  Amoskeag  Manufacturing  Co.  v. 
Spear,  2  Sand.  Sup.  Ct  Rep.  599;  Partridge  v.  Menck,  2 
Sandf.  Ch.  Rep.  622 ;  Davis  v.  Kendall,  2  R.  I.  566 ;  Coffeen 
v.  Brunton,  4  McLean,  516.  See  also  on  this  point,  2  Hilliard 
on  Torts,  207,  208 ;  2  Story's  Eq.  Jurisp.  (7th  ed.)  258,  259, 
and  cases  cited.  Whether  or  not  the  alleged  imitation  is  likely 
to  deceive,  is  a  question  of  fact  for  the  jury.  It  is  sufficient 
her,e  if  the  declaration  discloses  a  partial  imitation.  An  exam- 
ination of  the  cases  where  injunctions  have  been  refused  or  ac- 
tions not  maintained  shows  the  mark  to  have  been  used  to  in- 
dicate the  name,  nature,  kind,  or  quality  of  the  articles,  or  where 
a  manufacturer,  selling  an  article  under  his  own  name,  has 
sought  to  prevent  the  use  of  the  name  or  title  of  the  article  by 
another  person  having  the  same  name  with  himself.  See  Bur- 
gess v.  Burgess,  17  Eng.  L.  &  Eq.  257 ;  Oillott  v.  KeUle,  3  Duer, 
624 ;  or  where  there  has  been  some  fraudulent  representation  on 
the  part  of  the  plaintiff,  as  in  Pedding  v.  How,  8  Simons,  477 ; 
or  Perry  v.  Trufurt,  6  Beavan,  66 ;  or  Flavell  v.  Harrison,  19 
Eng.  L.  &»  Eq.  151,  cited  by  defendant's  counsel. 

Ames,  C.  J.     It  never  could  have  been  a  question  that  a 
designed  imitation  by  the  defendant  of  the  trade-mark  of  the 
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plaintiff,  -whereby  the  former  fraudulently  passed  off  his  goods 
in  the  market  as  goods  manufactured  by  the  latter  and  to  his 
injury,  would  support  an  action.  Indeed,  such  a  concurrence 
of  fraud  and  injury  constitutes  the  most  flagrant  form  of  this 
species  of  wrong ;  and  this  court  can  with  no  justice  be  said  to 
have  intimated  the  contrary,  when  it  recognized  in  Davis  v. 
Kendall,  2R.I.  Rep.  570,  that  equity  would  restrain  the  inva- 
sion of  a  trade-mark  as  well  when  the  consequence  of  mistake, 
as  when  contrived  of  fraud.  The  declaration  before  us  charges 
the  defendant  with  the  worst  form  of  this  species  of  tort :  — 
that  he  knowingly  and  fraudulently  stamped  his  goods  with  the 
words  "  Roger  Williams,"  in  imitation  of  the  trade-mark  of  the 
plaintiff,  in  order  to  denote  that  they  were  manufactured  by  the 
latter,  and  knowingly  and  deceitfully  sold  his  cloth,  so  stamped, 
as  and  for  cloth  manufactured  by  the  plaintiff  to  the  lessening 
of  the  plaintiff's  sales,  and  credit  as  a  manufacturer  of  cotton 
cloth. 

It  is  argued,  however,  that  the  declaration  does  not  set  forth, 
in  the  name  "  Roger  Williams  Long  Cloth,"  as  applied  by  the 
plaintiff  to  distinguish  cotton  cloth  manufactured  by  him,  that 
which  can  legally  be  a  trade-mark ;  since  it  is  neither  the  name 
of  the  plaintiff,  nor  descriptive  of  the  nature  or  qualities  of  the 
article  manufactured  by  him,  nor  is  it  symbolical  of  either.  We 
are  not  aware  of  any  legal  restriction  upon  a  manufacturer's 
choice  of  a  name  for  his  trade-mark,  any  more  than  of  \ds 
choice  of  a  symbol,  so  that  the  name  be  so  far  peculiar,  as 
applied  to  manufactured  goods,  as  to  be  capable  of  distinguish- 
ing, when  known  in  the  market,  one  manufacturer's  goods  of 
a  certain  description  from  those  of  another.  u  Roger  Wil- 
liams," though  the  name  of  a  famous  person,  long  since  dead, 
is,  as  applied  to  cotton  cloth,  a  fancy  name,  as  would  be  so 
applied,  the  names  of  Washington,  Greene,  Perry,  or,  of  any 
other  heroes,  living  or  dead.  It  is  quite  as  peculiar  and  signifi- 
cant, in  such  an  application,  as  "  Persian  Thread,"  "  Mexican 
Balm  for  Hair,"  "  Vegetable  Pain-Killer,"  "  Houqua's  Mixture," 
for  tea,  or  "  Ethiopian,"  for  stockings,  or  the  numerous  other 
fanciful  names  which  have  been  treated  as  appropriate  trade- 
marks.    Coats  v.  Holbrook,  2  Sandf.  Ch.  Rep.  559,  note  of 


Digitized  by  VjOOQ IC 


MARCH  TERM,  1860.  439 

Nye  9.  Nightingale,  Assignee. 

cases.  Now,  the  declaration  states  that  the  plaintiff  had  long 
used  this  name,  stamped  upon  his  cotton  cloth,  to  distinguish 
his  cloth  from  cloth  of  the  same  description  manufactured  by 
others,  and  enjoyed  great  reputation  with  the  public  on  account 
of  the  good  quality  of  the  goods  by  him  manufactured,  and 
made  great  gains  by  the  sale  of  them.  If  this  was  so, —  and 
whether  it  was  must  be  matter  of  proof  to  the  jury, — it  is 
clear,  that  the  defendant  had  no  right  to  defraud  him  of  his 
profits  or  good  name,  by  falsely  and  deceitfully  passing  off  his 
own  goods  for  those  of  the  plaintiff,  whether  by  verbal  misrep- 
resentations, or  by  imitating  any  mark  put  upon  them  by  the 
plaintiff  by  which  the  public  could,  and  were  accustomed  to, 
identify  them. 

The  declaration  further  alleges,  in  substance,  that  the  de- 
fendant, well  knowing  the  plaintiff's  said  mark,  and  for  the 
purpose  and  with  the  effect  of  such  deception,  did  stamp  the 
words  "  Roger  Williams  "  upon  cotton  cloth  not  manufactured 
by  the  plaintiff,  and  to  his  serious  injury.  Certainly  under  the 
rule,  so  well  settled,  that  a  partial  imitation  of  a  trade-mark,  if 
calculated  to  deceive  will  support  an  action,  this  is  a  sufficient 
allegation  of  an  invasion  of  the  plaintiff's  rights.  The  court 
cannot,  as  a  matter  of  law,  decide  that  such  partial  use  of  the 
designation  of  his  goods  appropriated  by  the  plaintiff  was  not 
designed,  calculated,  and  effectual  to  carry  out  the  fraud  charged, 
and  must  leave  that,  as  well  as  the  prior  allegation,  to  be  settled 
upon  the  evidence  by  the  jury. 

The  demurrer  is  therefore  overruled;  but  under  the  agree- 
ment of  the  parties,  suggested  at  the  argument,  the  defendant 
has  leave  to  withdraw  his  demurrer  without  costs,  and  to  plead 
over  to  the  merits. 


6    43» 
11      88 


Gideon  Nye  tn  George  C.  Nightingale,  Assignee. 

An  assignee  for  the  benefit  of  creditors,  a  citizen  of  the  State  of  Rhode  Island,  filed  a  bill 
in  equity  in  the  state  court,  against  a  Massachusetts  creditor  of  his  assignor,  who  had 
obtained  a  state  execution,  and  the  officer  charged  with  the  service  of  the  execution, 
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who  was  a  citizen  of  Rhode  Island,  to  establish  his  trust,  and  to  enjoin  the  sale  of  the 
trust  property  levied  upon  by  the  execution.  Upon  a  petition  by  the  execution  credi- 
tor to  removo  the  bill  into  the  circuit  court  of  the  United  States  for  the  Rhode  Island 
District,  Htld:  that  the  officer  was  not  a  formal,  official,  or  unnecessary  party  to  the 
bill,  so  that  his  being  a  co-defendant  could  be  disregarded  by  the  court  in  considering 
whether  the  applicant  was  entitled  to  the  jurisdiction  which  he  invoked;  and  that  the 
petition  must  be  dismissed. 

Petition  for  the  removal  of  a  bill  in  equity  from  this  court 
to  the  circuit  court  of  the  United  States  for  the  Rhode  Island 
District.  It  appeared,  that  at  the  December  term  of  the  court 
of  common  pleas  for  the  county  of  Providence,  1858,  the  peti- 
tioner, who  is  a  citizen  of  the  State  of  Massachusetts,  obtained 
a  judgment  against  Zachariah  Allen,  for  the  sum  of  $3290.04, 
debt,  and  costs  of  suit,  taxed  at  $5.70.  On  or  about  the  19th 
day  of  August,  1859,  by  the  death  of  his  sister,  Ann,  intestate, 
Allen,  who  was  greatly  insolvent,  succeeded,  as  one  of  her  heirs, 
to  one  undivided  fifth  part  of  her  real  estate,  and  became  enti- 
tled, as  one  of  her  next  of  kin,  to  one  fifth  part  of  her  personal 
estate ;  and  on  the  same  day  assigned  all  his  right,  title,  and 
interest  in  his  said  succession  to  the  respondent,  Nightingale, 
in  trust  for  the  benefit  of  his  creditors,  with  certain  preferences. 
The  assignee,  Nightingale,  on  the  same  day,  placed  the  deed  of 
assignment  on  record,  accepted  the  trust,  and  was  proceeding  to 
execute  the  same,  when,  on  the  29th  day  of  September,  1859, 
the  petitioner,  having  taken  out  execution  on  his  said  judg- 
ment, placed  the  same  in  the  hands  of  Roger  Williams  Potter, 
a  deputy  sheriff  of  the  county  of  Providence,  and  a  citizen  of 
the  State  of  Rhode  Island,  and  caused  the  same  to  be  levied 
upon  all  the  real  estate  to  which,  as  above,  the  defendant  in 
execution,  Allen,  had  recently  succeeded,  and  which  he  had 
assigned,  as  aforesaid,  for  the  benefit  of  his  creditors.  Under 
these  circumstances,  the  respondent,  Nightingale,  filed  in  this 
court  the  bill  now  sought  to  be  removed,  against  the  petitioner 
and  Potter,  the  officer,  setting  forth  the  above  facts,  praying  for 
instructions  and  protection,  that  his  trust  might  be  established, 
and  the  petitioner  and  the  officer  Potter  be  enjoined  from  em- 
barrassing the  trust,  or  proceeding  to  sell  the  trust  property 
levied  on  under  said  execution.  The  sale  under  the  execution 
being  imminent,  the  bill  was  accompanied  by  a  petition  for  a 
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preliminary  injunction  against  the  sale,  which,  after  a  hearing 
of  the  same  matter  upon  similar  proceedings  had  by  the  as- 
signee against  another  attaching  creditor,  for  whom  the  counsel 
for  the  petitioner  appeared  and  acted,  was  granted.  No  appear- 
ance was  entered  to  this  bill,  or  opposition  made  to  the  injunc- 
tion ;  the  counsel  for  the  present  petitioner,  upon  the  granting 
of  the  injunction,  merely  ordering  the  officer,  Potter,  to  adjourn 
his  sale  to  a  time  certain,  in  order  to  keep  alive  the  levy  until 
the  bill  could  be  finally  heard  and  disposed  o£  It  was  this  bill, 
with  the  injunction  thereon  pending,  which  the  petitioner  now 
sought  to  remove. 

T.  A.  Jenckes,  for  the  petitioner. 

There  is  no  objection  to  the  removal  except  the  fact  that 
Potter,  the  deputy  sheriff,  is  a  party  defendant.  He  is  an 
official  party  merely,  not  a  necessary  one,  and,  for  the  purposes 
of  jurisdiction,  should  not  be  regarded.  Browne  8f  others  v. 
Strode,  5  Cranch,  303 ;  McNutt  v.  Bland  et  al  2  How.  1 ;  Huff 
et  al.  v.  Hutchinson,  14  How.  586;  Wormley  v.  Wormley, 
8  Wheat.  421,  451 ;  Harrison,  Adm'r,  et  al  v.  Urann  et  al  1 
Story,  64. 

There  was  no  necessity  for  this  t>ill  for  the  purpose  of  en- 
joining this  execution,  since  the  court  of  common  pleas,  out  of 
which  it  issued,  has  full  power  over  its  own  process. 

Win.  H.  Potter,  for  the  respondent. 

1.  The  petitioner,  having  brought  his  action  in  a  state  court 
and  obtained  its  process,  has  submitted  himself  to  the  jurisdic- 
tion, and  cannot,  because  he  has  been  enjoined  by  this  court 
from  misusing  the  state  process,  procure  a  dissolution  of  the 
injunction  by  removing  the  case  into  the  circuit  court,  which 
has  no  power,  by  the  judiciary  act  of  the  United  States,  to 
grant  such  an  injunction.  He  has  elected  the  state  courts  as 
the  tribunals  for  the  decision  of  the  subject-matter  of  his  suit, 
and  this  bill  is  ancillary  merely  to  the  suit  originally  com- 
menced by  him  in  the  state  court.  (The  case  of  Dunn  et  al 
v.  Clarke  et  al  8  Peters,  1,  was  referred  to  by  the  court.) 

2.  The  officer,  Potter,  is  a  necessary  party  to  the  relief 
sought ;  and  being  a  citizen  of  Rhode  Island,  and  a  co-defend- 
ant with  the  petitioner,  the  suit  cannot  be  removed. 
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3.  The  decree  or  order  for  a  preliminary  injunction  recites 
that  the  parties  appeared  and  were  heard.  This  is  conclusive 
upon  the  matter;  and  consequently  this  petition  comes  too 
late. 

Ames,  C.  J.  The  substance  of  this  case  seems  to  be,  that 
the  petitioner,  having  obtained  the  state  process  for  the  collec- 
tion of  his  debt,  has,  together  with  the  officer  to  whom  he  de- 
livered it,  abused  the  process  by  levying  it  upon  property  other 
than  that  of  the  defendant  in  execution,  to  *the  disturbance  and 
embarrassment  of  an  express  trust;  and  the  trustee,  having 
sought  and  obtained  against  such  abuse  an  injunction  from  thW 
court,  —  the  only  tribunal  competent  to  grant  it,  —  the  peti- 
tioner now  seeks  to  remove  the  suit  in  which  the  injunction  is 
granted  to  a  tribunal,  which,  by  the  law  which  limits  its  juris- 
diction, cannot  enjoin  his  process,  so  that  he  may  wield  it  with- 
out any  equitable  control  whatsoever.  In  other  words,  he  seeks 
our  jurisdiction  to  obtain  an  execution,  and  having  obtained  it, 
would  fly  to  another  to  avoid  all  control  against  his  abuse  of  it 
The  suggestion  that  the  court  of  common  pleas,  out  of  which 
the  execution  issued,  can  exercise  such  control,  has  no  founda- 
tion ;  for,  although  a  court  of  law  may  revoke  an  execution 
unadvisedly  issued,  it  has  no  power  to  prevent  the  improper 
use  of  it  by  the  party  to  whom  it  has  been  properly  granted. 

There  js  much  reason,  therefore,  in  the  objection  of  the 
respondent,  that  the  petitioner,  a  citizen  of  Massachusetts, 
having  applied  for  and  obtained  the  state  process,  has  thereby 
so  far  submitted  himself  to  the  state  jurisdiction,  that  he  can- 
not by  removing  an  injunction  bill  made  necessary  by  his  abuse 
of  that  process,  evade  that  healthful,  equitable,  control,  which 
can  only  be  had  in  the  state  courts  ;  but  that  such  bill  is,  for  the 
purposes  of  jurisdiction,  to  be  deemed  ancillary,  and  not  origi- 
nal, within  the  spirit  of  Dunn  et  al.  v.  Clarke  et  al.  8  Peters,  1. 

But  however  this  may  be,  the  fact,  that  Potter,  the  co-defend- 
ant of  the  petitioner,  is  a  citizen  of  Rhode  Island,  is  fatal  to  this 
petition  for  removal.  He  is  no  formal  or  unnecessary  paTty,  as 
has  been  suggested,  whose  presence  a  court  can  disregard  in 
considering  this  question  of  jurisdiction;  but  one,  within  the 
criterion  recognized  in  the  case  of  James  Sf  wife  v.  Thurston^ 
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Gardner  Sf  Co.,  svpra,  428,  against  whom  a  decree  is  asked, 
and  must  be  had,  in  order  to  the  direct  and  effectual  relief 
by  injunction,  to  which  the  plaintiff,  as  trustee,  is  entitled. 
Neither  is  he  an  official  party  merely,  within  the  line  of  cases 
relied  on,  who  represents,  by  virtue  of  some  special  law,  the 
interests  of  aliens  and  citizens  of  other  states.  He  is  not  pur- 
sued in  his  official,  but  in  his  personal  character,  as  one  about 
to  commit  a  wrong  under  the  false  pretence  of  official  action. 
In  his  official  character  a  court  of  equity  has  no  control  over 
him  whatsoever;  but,  notwithstanding  that  character,  if  he 
assumes  a  power  over  property  which  the  law  does  not  give 
him,  considers  him  as  no  longer  acting  under  the  authority  of 
his  commission,  and  treats  him  as  a  person,  merely,  dealing 
with  property  without  any  authority  whatsoever.  Greene  v. 
Mumfordj  5  R.  L  Rep.  475,  .and  cases  cited.  In  this  it  does  not 
differ  from  a  court  of  law,  which  regards  a  sheriff,  who,  upon  an 
execution  against  A.  seizes  the  goods  of  B.,  as  a  mere  trespasser, 
to  be  personally  and  not  officially  pursued  for  his  trespass. 

In  this  view  it  becomes  unnecessary  to  decide  upon  any 
other  objection  which  has  been  made  to  the  removal  of  this 
suit,  and  this  petition  must  be  dismissed,  with  costs. 


Alden  A.  Battey  v.  Nehemiah  S.  Hopkins. 

Where  one  who  held  the  legal  title  to  a  farm,  .with  a  resulting  trust  to  his  daughter,  with 
whose  money  it  had  been  purchased,  at  her  request  conveyed  the  same  to  a  third  per- 
son, on  condition  that  "  she  should  provide  a  good  and  sufficient  home  and  living  "  for 
the  daughter  "  during  her  natural  life,"  but  if  the  daughter  should  see  fit  to  marry, 
then  the  farm  conveyed  should  "  revert  back  "  to  the  daughter,  her  heirs,  &c.  after 
marriage,  provided  she  or  they  should  reimburse  the  grantee  for  all  the  expenses  of  liv- 
ing up  to  the  time  of  marriage,  and  for  all  the  improvements,  if  any,  made  upon  the 
farm,  HtMt  the  daughter  having  married  and  reimbursed  the  grantee  according  to  the 
condition  of  the  deed,  that  she  became  thereby  immediately  clothed  with  the  legal 
title  to  the  farm ;  the  clause  of  the  deed  in  her  favor  being  construed  to  operate  by 
way  of  a  conditional  limitation. 

Trespass  and  ejectment  to  recover  possession  of  a  farm  in 
Scituate. 
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The  case  was  submitted  to  the  court,  under  the  general  issue, 
in  law  and  fact,  and  was  as  follows :  —  The  plaintiff  claimed 
title  to  the  farm,  mediately,  under  Josiah  W.  Battey,  and  that 
the  said  Josiah  was  entitled  to  the  same  as  heir  at  law  of  his 
daughter,  Mary  E.  Chaping,  afterwards,  by  marriage,  Mary  E. 
Steer,  who  died  without  issue,  before  her  said  father.  The 
defendant  claimed  under  a  deed  from  Elizabeth  Hopkins;  and 
the  question  between  the  parties  arose  out  of  the  provisions  of  a 
deed  executed  by  the  said  Josiah  W.  Battey  to  the  said  Eliza- 
beth Hopkins,  in  August,  1849.  This  deed,  which  conveyed  the 
farm  in  contest  to  Elizabeth  Hopkins  in  consideration  of  the 
sum  of  five  hundred  dollars,  contained  the  following  condi- 
tion :  — 

"  The  condition  of  this  deed  is  as  follows  :  —  Whereas  my 
daughter,  Mary  E.  Chaping,  having  furnished  the  aforesaid 
sum  of  five  hundred  dollars  in  purchasing  the  aforenamed 
farm  of  Jonah  Titus,  and  also  being  in  ill  health,  at  the  request 
of  my  said  daughter,  Mary  E.,  I  have  given  the  aforesaid  deed, 
and  upon  the  following  contract  entered  into  by  the  said  Mary 
E.  and  Elizabeth  Hopkins,  wife  of  Duty  Hopkins,  of  Scituate, 
to  wit :  the  said  Elizabeth  Hopkins,  her  heirs,  executors,  ad- 
ministrators or  assigns,  shall  furnish  and  provide  a  good  and 
sufficient  home  and  living  for  the  said  Mary  E.  during  her 
natural  life.  But  if  the  said  Mary  E.  should  see  fit  to  marry 
previous  to  the  end  of  her  said  natural  life,  then  the  aforesaid 
property  above  deeded  shall  revert  back  to  the  said  Mary  E.  or 
her  heirs,  executors,  administrators  or  assigns,  after  marriage ; 
provided  she  the  said  Mary  E.,  or  her  assigns,  shall  pay  or  cause 
to  be  paid  all  the  expenses  she  may  have  been  to,  in  living,  up 
to  the  time  of  said  marriage,  and  also  by  paying  for  the  im- 
provements, if  any,  which  shall  have  been  made  ppon  said  land. 
I,  the  said  Josiah  W.  Battey,  do  hereby  retain  the  privileges  of 
water  running  across  said  land,  deeded  as  above." 

It  was  proved,  that  in  November,  1850,  MaTy  E.  Chaping 
intermarried  with  Curies  Steer,  of  Scituate,  and  shortly  after,  in 
the  December  of  the  same  year,  died  intestate,  and  without 
issue,  leaving  her  father,  the  said  Josiah  W.  Battey,  her  sole  heir 
at  law.    Evidence  was  submitted,  on  both  sides,  upon  theques- 
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Hon  of  fact,  whether  Mary  E.  Chaping  had  reimbursed  Eliza- 
beth Hopkins  for  her  expenditures,  according  to  condition  of 
the  deed,  so  as  to  entitle  her  again  to  the  estate,  the  result  of 
which  is  stated  in  the  opinion  of  the  court 

Thurston  and  Ripley,  for  the  plaintiff.  ' 

G.  M.  Sayles  and  Metcalf,  for  the  defendant 

Bosworth,  J.  The  clear  intent  of  the  parties  to  the  deed 
from  Josiah  W.  Battey  to  Elizabeth  Hopkins  ought  to  be  car- 
ried out,  if  it  can  be  consistently  with  the  rules  of  law.  From 
the  recitals  in  the  deed  it  appears,  that  the  legal  title  to  the 
land  at  the  time  of  the  grant  was  in  the  grantor,  while  the 
equitable  ownership  or  title  was  in  Mary  E.  Chaping,  his 
daughter.  The  conveyance  was  made  at  the  request  of  the 
equitable  owner,  in  pursuance  of  an  agreement  between  her 
and  the  grantee,  by  which  it  was  understood  that  the  grantee, 
her  heirs,  and  assigns,  should,  in  consideration  of  the  convey- 
ance, furnish  to  the  said  Mary  E.  Chaping  a  good  home  and 
living  during  her  natural  life ;  but  if  the  said  Mary  E.  should 
see  fit  to  marry,  the  property  should  revert  to  her,  her  heirs,  and 
assigns,  she  or  they  paying  the  expenses  of  living  up  to  the 
time  of  marriage,  and  for  all  improvements  that  might  be 
made  on  the  land.  The  proof  made  in  the  .case  satisfies  the 
court,  that  the  said  Mary  E.  Chaping  was  lawfully  married  in 
her  lifetime,  and  that  full  satisfaction  was  made  to  the  grantee 
in  the  deed  for  all  expenses  of  the  living  by  her  furnished  to 
the  said  Mary  E.  Chaping,  and  that  the  grantee  has  made  no 
improvements  on  the  land. 

It  would  seem,  therefore,  that  in  equity  the  title  to  the  land 
ought  to  have  vested  in  Mary  E.  Chaping  upon  the  event  con- 
templated in  the  deed,  —  viz. :  her  marriage.  Is  there  anything 
in  the  rules  of  law  to  prevent  this  title  from  vesting  in  her  ? 
The  grantee,  Elizabeth  Hopkins,  if  she  still  holds  this  title, 
has  it  without  consideration ;  all  that  she  has  expended  in  pur- 
suance of  the  contract  under  which  she  took  the  deed  having 
been  reimbursed  to  her,  according  to  the  proof.  It  is  objected 
that  the  rule  of  law  is,  that  the  benefit  of  a  condition  can  only 
be  reserved  to  a  donor  and  his  heirs,  not  to  a  stranger ;  and  that 
the  term,  revert,  in  its  strict,  literal  meaning,  implies  a  return  of 

VOL.  III.  — AMES.  88 


Digitized  by  VjOOQlC 


446  PROVIDENCE. 


Noble  v.  Smith. 


the  estate,  which,  of  course,  could  only  be  to  the  donor  from 
whence  it  came.  But  words  are  to  be  construed  in  the  sense 
in  which  they  are  used,  if  that  sense  can  be  clearly  ascertained. 
The  grantor  of.  this  deed  had,  according  to  its  recitals,  nothing 
but  the  bare  legal  title  to  the  estate  granted ;  the  real  title  being 
in  Mary  E.  Chaping.  He  wished  to  comply  with  the  desire 
of  his  daughter,  which  is  patent  in  the  whole  transaction,  viz. : 
to  provide,  with  her  own  property,  a  living  for  his  daughter  for 
her  life,  if  she  remained  single,  and  at  the  same  time  to  provide 
that  in  the  event  of  her  marriage  she  should,  upon  payment  of 
what  her  living  should  cost  up  to  that  time,  have  her  land 
again.  This  would  be  the  reversion  of  the  property  which  she 
had  when  the  deed  was  executed ;% and  the  expression,"  revert," 
was  a  natural,  though  perhaps  not  a  very  artistical  use  of  the 
word,  and  was  intended  to  operate  as  a  conveyance  over  to  her, 
by  which,  in  addition  to  the  equitable  title  which  she  had  in 
the  beginning,  she  would,  upon  the  contemplated  contingency, 
be  invested  with  the  legal  title  to  the  land.  The  true  effect  of 
this  deed  was  therefore,  as  we  think,  to  convey  to  Elizabeth 
Hopkins  an  estate  on  condition,  with  a  gift  over  upon  a  con- 
tingency, which  is  in  law  a  conditional  limitation.  Such  a 
limitation  over  gives  to  the  person  claiming  under  it,  whether 
heir  or  stranger,  an  immediate  right  to  the  estate.  See  Cruise's 
Dig.  vol.  2,  p.  282,  and  cases  there  cited.  We  think,  therefore, 
that  the  legal  title  to  this  estate  concurs  with  the  clear  equity 
of  the  case,  and  was  vested  in  Mary  E.  Chaping  after  her  mar- 
riage ;  and  judgment  must  be  rendered  for  the  plaintiff,  who 
derives  his  title  from  her. 


Curtis  Noble  t>.   William  H.  Smith. 


An  assignment  in  trust  for  the  benefit  of  creditors,  made  in  New  York  between  citiseas 
thereof,  is  held  in  that  state  to  transfer  to  the  assignee  a  debt  due  to  the  assignor  in  an- 
other state,  without  notice  of  the  assignment  to  the  debtor,  provided  the  debtor  be  not 
prejudiced  by  want  of  notice;  and  hence,  such  an  assignment,  when  prior  in  time  to 
an  attachment  by  foreign  process  of  the  assigned  debt  here,  will  defeat  the  attachment, 
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especially  when  made  by  a  citizen  of  New  York,  though  the  debtor  had  do  notice  of  the 
assignment  at  the  time  he  was  served,  provided,  always,  that  he  be  not  prejudiced  by  the 
want  of  notice. 

The  writ  in  this  case  was  served  by  foreign  attachment 
upon  the  firm  of  E.  M.  Aldrich  &  Co.,  of  Providence,  for  the 
purpose  of  attaching  in  their  hands  a  balance  of  account  due 
from  them  to  the  defendant  for  goods  sold  by  them  for  him 
on  consignment. 

From  their  affidavit  and  an  agreed  statement  of  facts  filed 
in  the  case,  it  appeared,  that  on  the  day  when  the  writ  against 
Smith  was  served  upon  them,  to  wit :  on  the  7th  day  of  Febru- 
ary, 1860,  there  was  a  balance  in  their  hands  to  his  credit,  grow- 
ing out  of  a  consignment,  of  $91.75 ;  but  that  on  or  about  the 
3d  day  of  March,  1860,  they  received  written  notice  from  John 
Dearborn,  dated  March  1, 1860,  that  Smith,  who  as  well  as  the 
plaintiff,  resided  in  New  York,  had  made  to  Dearborn  in  New 
York  an  assignment  in  trust  for  the  benefit  of  his  creditors,  and 
requesting  them  to  remit  to  said  Dearborn,  as  assignee,  the  bal- 
ance aforesaid.  It  further  appeared,  that  on  the  1st  day  of 
February,  1860,  the  defendant  Smith  had  executed  to  said 
Dearborn  such  an  assignment,  which  embraced  the  demand  or 
balance  of  account  in  question.  The  question  was,  whether  up- 
on these  facts  the  garnishees  were  charged  by  the  attachment  ? 

Browne  Sf  Van  Slyck,  for  the  plaintiff. 

Miner,  for  the  defendant,  cited  Bohlen  v.  Cleaveland  et  al  5 
Mason,  174 ;  Beckwith  v.  Union  Bank,  5  Selden,  211. 

Brayton,  J.  The  question  to  be  determined  in  this  case-  is, 
whether  the  service  of  the  writ  upon  the  garnishees,  E.  M.  Al- 
drich &  Co.,  operated  to  attach  the  debt  originally  due  from 
them  to  Smith,  the  defendant,  or,  whether  the  assignment  exe- 
cuted by  Smith  to  Dearborn  on  the  1st  day  of  February,  1860, 
operated  to  transfer  the  debt  to  Dearborn  before,  and  without 
notice  to  the  debtors,  Aldrich  &  Co  ?  Were  Aldrich  &  Co.  at 
the  time  of  the  service  of  this  writ,  in  contemplation  of  law, 
the  debtors  of  Smith,  or  did  they,  upon  the  execution  of  that 
assignment,  become  the  debtors  of  Dearborn  the  assignee  ? 
If  the  first,  the  attachment  must  be  held  good ;  if  the  last, 
then  the  garnishees  must  be  discharged,  as  having  nothing  in 
their  hands  belonging  to'  the  defendant 
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In  some  of  the  states  this  attachment  would  be  held  good,  on 
the  ground  that  in  order  to  perfect  the  transfer  by  the  assign- 
•ment,  it  is  necessary  to  give  notice  to  the  debtor,  or  otherwise 
that  the  incumbrancer  or  attaching  creditor  should  have  notice  of 
the  assignment.  This  is  the  English  rule,  as  it  is  that  of  Con* 
necticut  and  of  Vermont  Van  Buskirk  v.  Hartford  Ins.  Car.  14 
Conn.  141 ;  Loomis,  d.  Jackson  v.  Loomis,  26  Verm.  198 ;  18  lb. 
42 ;  25  lb.  242 ;  Stocks  v.  Dobson,  15  Eng.  L.  &  Eq.  314 ;  S.  C. 
19  E.  L.  &  Eq.  96 ;  Meuz  v.  Bell,  1  Hare,  73 ;  Foster  v.  Black* 
stone,  1  My.  &  K.  297 ;  9  Bligh.  332.  And  it  is  held  that 
though  no  delivery  can  be  given  of  the  subject  of  the  assign- 
ment, it  is  the  duty  of  the  assignee  to  perfect  his  transfer  as 
against  creditors  and  purchasers,  as  far  as  is  in  his  power,  and 
shall  there  do  what  the  courts  hold  to  be  equivalent,  viz:  give 
notice  to  the  debtor  of  his  right  under  the  assignment;  and 
this  notice  in  fact  to  the  debtor  is  held  to  be  constructive  notice 
to  both  creditors  and  purchasers.  This,  however,  is  not  the  uni- 
versal rale ;  but  in  some  states  it  is  held,  that  the  transfer  is 
complete  upon  the  execution  of  the  assignment,  and  that  the 
subject  of  the  assignment  passes  immediately,  and  without  no- 
tice ;  and  because,  as  the  courts  say,  no  delivery  can  be  made, 
nothing  more  is  necessary  to  complete  the  title.  This  seems 
to  be  the  rule  in  Massachusetts,  and  in  some  other  of  the  states. 
Blake  v.  Williams,  Sf  Marshall,  trustee,  6  Pick.  286.  It  is  held 
that  notice  is  only  necessary  to  protect  the  debtor,  lest  he 
should  pay  over  to  the  original  creditor  without  notice.  Warren 
v.  Copelin,  4  Mete.  394.  It  seems  to  be  sufficient,  that  the  debtor 
has  notice  at  any  time  before  he  pays  over,  or  by  his  dealing 
with  the  creditor  becomes  released  in  whole  or  in  part ;  and  in 
case  of  attachment  of  the  debt  in  his  hands,  that  he  has  such 
notice  of  the  assignment  that  he  can  disclose  it  in  his  answer 
in  the  suit,  and  avoid  being  charged.  Warren  v.  Copelin,  4 
Mete.  394. 

So,  also,  is  the  rule  in  New  York,  as  to  the  necessity  of 
notice  to  the  debtor  in  order  to  perfect  the  transfer.  BeckwUk 
v.  Union  Bank,  5  Selden,  211.  In  that  case  the  court  held  that 
no  notice  was  necessary  to  be  given  to  the  bank,  in  order  to  per- 
fect the  transfer  of  the  amount  deposited  to  the  credit  of  the 
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assignor,  bat  that  without  notice,  the  bank  might  have  so  dealt 
with  the  assignor  as  to  affect  the  rights  of  the  assignee.  If 
by  the  laches  of  the  assignee  in  leaving  the  debtor  in  ignor-  * 
ance  bf  his  claim,  the  debtor  so  deals  with  the  original  creditor 
as  if  he  were  still  his  creditor,  and  thereby  becomes  prejudiced, 
it  shall  be  the  loss  of  the  assignee,  and  not  of  the  debtor.  The 
notice,  however,  is  only  necessary  for  the  protection  of  the 
debtor  himself.  See  also  Holmes  8f  others  v.  Hemsen  Sf  others, 
4  Johns.  Ch.' 420. 

The  statement  of  facts  shows  that  the  assignor,  at  the  time 
of  the  assignment,  was  resident  in  the  State  of  New  York,  as 
was  the  assignee  and  the  plaintiff  in  iihe  suit  The  trust  of 
the  assignment  was  to  be  executed  in  New  York. 

The  law  of  the  owner's  domicil  must  determine  the  validity 
of  the  transfer  or  alienation,  unless  there  be  some  positive  or 
customary  law  to  the  contrary  where  the  property  is  to  be 
found.  Black  Sf  Chapman  v.  Zacharie  fy  Co.  Z  How.  483; 
Warren  v.  Cqpelin,  4  Mete.  494;  Story's  ConfL  of  Laws,  §§ 
383-4 ;  4  Johns.  Ch.  420.  It  does  not  appear  that  the  garnishee 
in  this  case  has,  for  want  of  notice,  become  in  any  way  preju- 
diced, so  that  the  assignment  should  not  be  allowed  to  operate 
and  to  transfer  the  debt  in  his  hands  to  the  assignee.  The  gar- 
nishees must  be  discharged. 


John  B.  Farrington,  Surviving  Partner,  v.  John  A.  Allen  & 

others. 

Where  a  debtor  was  on  the  same  day  committed  to  jail  upon  two  executions  at  the  suit 
of  the  same  creditor,  upon  each  of  which  commitments  he  executed  a  bond  with  sure- 
ties for  the  liberty  of  the  prison-yard,  and  within  thirty  days  of  his  said  commitments 
executed  to  tbe  jailer  but  one  assignment  for  the  benefit  of  his  creditors,  Held:  that  he 
bad  complied  literally,  as  well  as  substantially,  with  the  requirement  of  sect  4,  ch.  197, 

*  of  the  Revised  Statutes ;  and,  although  he  did  not  return  to  close  jail  within  said  thirty 
days,  had  committed  no  escape  upon  either  of  his  said  bonds. 

Motion  for  a  new  trial,*  on  the  ground  that  the  judge  presid- 
ing at  the  trial  misdirected  the  jury  in  the  matter  of  law. 

88* 
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The  action  was  debt,  for  an  escape  upon  a  bond  for  the  lib- 
erty of  the  jail-yard  in  the  county  of  Providence,  in  which  the 
'  issue  in  substance  made  by  the  pleadings  was,  whether  the 
principal  defendant,  John  A.  Allen,  had,  according  to  the  re- 
quirement of  ch.  197,  sec.  4,  of  the  Revised  Statutes,  and  the 
condition  of  his  bond,  made  an  assignment  of  all  his  prop- 
erty for  the  benefit  of  his  creditors,  within  thirty  days  of  his 
commitment ;  he  not  having  returned  to  close  jail,  within  that 
time.  At  the  trial  before  the  chief  justice,  with  a  jury,  at  the 
present  term  of  this  court,  it  appeared,  that  on  the  11th  day  of 
December,  1858,  Allen  was  committed  to  jail  on  an  execution 
in  favor  of  Smedes  &  Farrington,  of  which  firm  the  plaintiff  is 
surviving  partner,  and  gave  the  bond  for  the  limits  of  the  prison- 
yard,  upon  which  this  action  is  brought.  On  the  same  day, 
Allen  had  just  before  been  committed  to  the  same  jail  on 
another  execution  in  favor  of  said  Smedes  &  Farrington,  for 
which  he  had  also  given  bond  to* the  jailer  for  the  liberty  of 
the  prison-yard.  It  also  appeared,  that  within  thirty  days  from 
said  11th  day  of  December,  1858,  said  Allen  had  made  only 
one  assignment  to  the  jailer,  in  the  form  required  by  ch.  197 
of  the  Revised  Statutes.  The  counsel  for  the  plaintiff  there- 
upon requested  the  court  to  charge  the  jury,  that  the  assign- 
ment of  John  A.  Allen  as  aforesaid  could  apply  tonly  to  the 
first  commitment  of  said  Allen,  made  within  thirty  days  of 
said  assignment,  and  not  to  any  other  commitment  made  with- 
in said  thirty  days,  and  subsequent  to  said  first  commitment. 
But  the  court  refused  so  to  instruct  the  jury,  but  did  instruct 
them,  that  if  they  found  that  said  Allen  did,  within  thirty  days 
from  the  11th  day  of  December,  1858,  make  an  assignment  of 
all  his  estate  of  every  kind,  not  exempt  from  attachment  by 
law,  and  wherever  the  same  might  be,  to  the  keeper  of  the 
jail  and  his  successor  in  office,  his  heirs,  and  assigns,  in  trust, 
for  the  equal  benefit  of  all  said  Allen's  creditors  in  proportion 
to  their  demands,  this  was  a  fulfilment  of  the  condition  of  the 
bond  sued.  Under  this  instruction  the  jury  having  returned  a 
verdict  in  favor  of  the  defendants,  the  plaintiff  now  moved  for  a 
new  trial,  upon  the  ground,  that  the  jury  had  in  this  respect 
been  misinstructed  in  matter  of  law. 
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Ballou  Sf  Brownellj  for  the  plaintiff. 

Thurston  Sf  Ripley,  for  the  defendants. 

Bosworth,  J.  Persons  imprisoned  for  want  of  bail  in  civil' 
actions,  or  on  execution  in  any  civil  action,  (with  exceptions 
provided  by  statute,)  may  have  the  liberty  of  the  jail-yard,  upon 
giving  bond  with  sureties,  as  provided  by  the  2d  sect,  of  chap. 
197  of  the  Revised  Statutes.  By  sect.  4  of  the  same  chapter 
it  is  provided,  that  no  person  .committed  on  execution  shall 
have  this  privilege  for  more  than  thirty  days,  unless  he  shall, 
within  that  time,  make  an  assignment  to  the  jailer  of  all  his 
property,  for  the  equal  benefit  of  his  creditors. 

In  this  case,  the  defendant  Allen  was  committed  on  two  exe- 
cutions in  favor  of  the  plaintiff  In  each  case  he  gave  bond 
for  the  liberty  of  the  jail-yard ;  and  within  thirty  days  executed 
an  assignment  to  the  jailer  according  to  the  requirements  of  the 
statute.  Having  given  bond  on  each  execution,  and  having 
made  one  assignment  within  thirty  days  from  commitment  on 
both  executions,  he  keeps  the  liberty  of  the  jail-yard ;  and  the 
plaintiff  now  sues  on  one  of  the  bonds  as  for  an  escape.  The 
plaintiff  contends,  that  this  is  an  escape  as  defined  by  the  sixth 
section  of  the  act  contained  in  chap.  107  of  the  Revised  Stat- 
utes. The  judge,  at  the  trial,  ruled  otherwise;  and  for  this 
alleged  error  of  rulings  the  plaintiff  asks  for  a  new  trial. 

The  provision  of  the  6th  section  is,  that  if  the  person  com- 
mitted on  execution  shall  neglect  to  render  himself  to  the  keeper 
of  the  jail  within  thirty  days,  or  make  an  assignment  as  before 
provided,  he  shall  be  deemed  to  have  committed  an  escape 
under  his  bond  for  the  liberty  of  the  jail-yard. 

The  defendant  has  literally  complied  with  the  terms  of  the 
statute.  On  whichever  of  these  bonds  he  may  be  sued,  he  may 
truly  reply,  that  he  has  made  an  assignment  within  thirty  days 
from  his  commitment ;  and  this  is  all  that  the  statute,  by  its 
terms,  requires  of  him.  If  he  had  made  two  assignments  at 
the  same  time,  which  is  all  that  the  plaintiff  contends  that  he 
should  have  done,  he  would  have  done  no  more.  By  one  as- 
signment he  conveys  all  the  property  which  he  has,  and  by  two 
he  could  convey  no  more.  He  has,  therefore,  complied,  as  it 
seems  to*  us,  with  the  spirit  of  the  law  as  well  as  with  the  letter 
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of  it  Under  the  circumstances  of  this  case,  the  ruling  of  the 
court  at  the  trial  was  most  exactly  in  accordance  with  the  law, 
regarding  both  its  substantial  requirements  and  its  strict  literal 
construction. 

But  it  was  argued  at  the  bar,  that  the  peculiar  circumstances 
of  this  case  could  not  exempt  it  from  the  rule  required  by  the 
general  policy  of  the  law ;  and  that  the  policy  of  the  law  re- 
quired that  an  assignment  should  be  made  with  reference  to 
each  execution  on  which  the  debtor  is  committed.  A  subse- 
quent section  of  the  statute  provides,  that  the  jailer  may,  on 
request  of  the  creditor  in  execution,  assign  or  transfer  the  as- 
signment to  such  creditor,  and  thus  exempt  himself  from  lia- 
bility for  any  property  of  the  debtor  other  than  that  which  he 
actually  receives.  The  plaintiff  in  this  case,  treating  this  pro- 
vision as  giving  a  right  to  the  creditor  to  have  the  assignment 
on  request,  argues,  that  the  policy  of  the  law  requires  that  there 
must  be  an  assignment  with  reference  to  each  execution,  be- 
cause, if  there  are  several  creditors  in  execution,  each  creditor 
has  a  right  to  a  transfer  of  the  assignment  from  the  jailer*  A 
sufficient  answer  to  this  argument  would  be,  that  the  transfer 
of  the  assignment  is  not  made  the  right  of  the  creditor,  but  is, 
on  request  made  by  him,  at  the  option  of  the  jailer,  to  whom 
the  assignment  in  the  first  instance  is  ipade.  If  the  jailer  re- 
ceives the  assignment  and  transfers  it  to  one  creditor,  of  course 
he  cannot  also  transfer  the  same  assignment  to  another ;  and  if 
he  had  two  assignments  executed  to  him  by  the  same  debtor, 
as  the  plaintiff  contends  he  should  have  if  the  debtor  is  com- 
mitted on  two  executions,  a  conveyance  to  the  same  creditor 
of  both  assignments  would  be  a  mere  form  as  to  one  assign- 
ment ;  and  if  made  to  different  creditors  in  execution,  would 
either  be  an  empty  form  as  to  one  assignment,  or  would  create 
rival  claims  to  the  same  property  under  the  two  assignments. 

The  literal  interpretation  of  the  statute  is,  therefore,  the  sen- 
sible one.  Having  made  an  assignment  within  thirty  days 
from  the  time  of  his  commitment  on  both  executions,  the  debtor 
is  not  liable  on  either  bond  as  for  an  escape. 

The  petition  for  new  trial  must  be  refused,  with  costs* 
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George  Kendall  &  others  v.  Joseph  Winsor.  " 

A  state  court  has  no  power  to  enjoin  proceedings  in  a  court  of  the  United  States ;  especially 
in  a  suit  at  law  for  damages  for  the  infringement  of  a  patent,  so  expressly,  if  not  ex- 
clusively, confided  by  law  to  the  federal  courts. 

If  it  had  such  power,  it  would  be  no  ground  for  equitable  interference,  when  the  defences 
relied  upon  in  equity  are  equally  available  at  law,  that  parties,  who  were  not  at  the 
time  of  trial  examinable  as  witnesses,  have  since  been  made  so,  in  the  state  courts,  by 
statute. 

A  circuit  court  of  the  United  States  has,  irrespective  of  the  citizenship  of  the  parties, 
power  to  entertain  a  bill  for  discovery  in  aid  of  the  defences  to  a  suit  for  the  infringe- 
ment of  a  patent,  as  ancillary  to  such  suit,  if  not  by  the  express  authority  of  the  17th 
section  of  the  act  of  congress,  passed  July  4,  1686,  entitled  "  An  act  to  promote  the 
useful  arts,  &c." 

Bill  in  equity  to  enjoin  the  execution  of  a  judgment  for 
damages,  recovered  by  the  respondent  against  the  complainants 
in  the  circuit  court  of  the  United  States  for  the  Rhode  Island 
district,  in  a  suit  at  law  for  the  infringement  of  a  patent. 

The  bill  alleged,  that  the  complainant,  George  Kendall,  pur- 
chased of  one  Kendall  Aldrich  his  inchoate  right  to  letters-patent 
of  the  United  States,  as  an  inventor  of  a  machine  for  making 
weavers'  harnesses,  and  took  an  assignment  from  said  Aldrich, 
in  writing,  of  said  right ;  that  thereupon  the  complainant,  Ken- 
dall, took  said  Aldrich  into  his  employment  for  the  purpose  of 
perfecting  and  constructing  said  machines,  and,  in  connection 
with  the  other  complainants,  Leander  M.  Ware  and  George  L. 
Jenckes,  commenced  to  construct  said  machines  upon  the  model 
of  said  Aldrich's  machine,  of  which  said  Aldrich  represented 
that  he  was  the  sole,  original,  and  first  inventor,  and  had  worked 
said  machines  for  about  a  year  before  they  heard  or  knew  that 
any  other  person  than  said  Aldrich  did  or  could  claim  that  he 
was  the  first  or  original  inventor  thereof;  that  subsequently,  to 
wit,  in  the  summer  of  1854,  after  the  complainants  had  com- 
pleted said  machines,  and  had  commenced  making  harnesses 
upon  the  same,  they  learned  that  the  defendant  claimed  to  be 
the  first  and  original  inventor  of  said  machine; — that  said 
Aldrich  had  been  in  the  employment  of  the  defendant,  before 
making  sale  of  his  patent-right  to  the  complainant,  Kendall; 
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and  that  the  defendant  had  commenced  making  harnesses  on 
his  machine  previous  to  1849,  and  had  continued  to  make  and 
sell  such  harnesses  from  that  year  until  the  year  1854  ;  that  the 
complainants  had  no  knowledge  of  the  defendant's  machines, 
nor  how  the  same  were  constructed  and  operated ;  and  relying 
upon  the  representations  of  said  Aldrich,  believed  and  acted 
upon  the  belief,  that"  the  machines  they  were  constructing  were 
substantially  different  from  those  operated  by  the  defendant ; 
that  the  defendant  knew  that  the  complainants  were  construct- 
ing said  machines  as  early  as  May  or  June,  1854,  and  told  the 
complainant,  Ware,  that  he  had  such  knowledge ;  and  upon 
said  Ware's  inquiring  about  the  defendant's  machines,  also  told 
him,  at  several  times  during  the  summer  and  fall  of  1854,  that 
he  did  not  intend  to  take  out  a.  patent  for  his  machine,  —  that 
a  patent  was  no  protection,  and  that  he  would  not  and  should 
not  take  a  patent  therefor,  but  should  rely  wholly  upon  the 
protection  of  his  locks  and  bolts,  and  the  secrecy  with  which  he 
kept  the  machine  and  the  complex  character  of  its  construction ; 
that  said  defendant  also  called  at  the  place  of  business  of  the 
complainant  Kendall  some  time  in  August,  1854,  after  all 
the  machines  constructed  by  the  complainants  were  finished 
and  in  operation,  and  proposed  to  him  to  unite  their  several 
interests  in  a  joint-stock  company,  and  work  their  machines  in 
common,  for  the  equal  benefit  of  both ;  that  the  defendant,  at 
various  times  from  the  year  1846  to  the  autumn  of  1854,  stated 
to  many  persons  who  inquired  of  him  concerning  his  said 
machines,  and  who  advised  him  to  get  a  patent  for  the  same, 
that  he  did  not  intend  to  take  out  letters-patent  for  the  same, 
but  should  trust  to  his  locks  and  bolts,  and  to  the  secrecy  with 
which  he  kept  his  machine,  and  to  the  complex  character  and 
difficulty  of  imitating  it,  rather  than  to  the  protection  of  let- 
ters-patent, which  must  be  made  known  to  the  public ;  that  such 
representations  and  conduct  on  the  part  of  the  defendant  in- 
duced the  complainants  to  believe  that  he  did  not  intend  to 
take  out  letters-patent  for  his  machine,  and  they  completed  and 
put  in  operation  their  said  machines  under  the  belief,  induced 
by  the  defendant,  that  they  might  construct  and  operate  such 
machines  if  they  could ;  and  that  if  the  defendant  had  notified 
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them  of  his  claim,  as  the  first  and  original  inventor  of  said  ma- 
chines, at  the  time  when  he  first  knew  that  the  complainants 
were  constructing  them,  and  of  his  intention  to  take  out  letters- 
patent  therefor,  they  would  have  desisted  from  completing  said 
machines,  except  by  the  license  and  permission  of  the  defend- 
ant ;  that  said  defendant,  by  his  said  declarations  and  conduct 
to  the  complainants,  and  by  his  declarations  to  others  who  com- 
municated the  same  to  the  complainants,  induced  and  per- 
mitted them  to  incur  a  heavy  expense  in  completing  said  ma- 
chines, and  in  preparing  to  carry  on  the  manufacture  of  weaver's 
harnesses  thereby,  and  licensed  the  complainants  to  operate  said 
machinery  so  constructed  by  them  and  to  use  his  inventions 
therein,  notwithstanding  any  subsequent  letters-patent  which 
might  be  taken  out  by  him ;  that  the  defendant,  after  his  said 
acts  and  declarations  and  after  all  the  machines  of  the  com- 
plainants were,  to  the  knowledge  of  the  defendant,  constructed 
and  put  in  operation,  on  or  about  the  fourth  day  of  November, 
1854,  made  application  to  the  patent-office  of  the  United  States 
for  letters-patent  for  his  said  invention,  which  in  due  course 
were  issued  to  him  on  the  second  day  of  January,  1855 ;  that 
on  the  eleventh  day  of  September,  1855,  the  defendant  com- 
menced a  suit  against  the  complainants  in  the  circuit  court  of 
the  United  States  for  the  district  of  Rhode  Island,  for  an  in- 
fringement of  his  said  letters-patent  by  the  use  of  the  machines 
so  constructed  and  operated  by  them  as  aforesaid ;  and  such 
proceedings  were  had  in  said  case,  that  at  a  trial  thereof  at  the 
November  term  of  said  court,  1856,  the  said  defendant  recovered 
a  verdict  against  them  for  the  sum  of  two  thousand  dollars  and 
costs ;  that  exceptions  having  been  taken  by  the  complainants 
to  the  rulings  of  the  judge  who  tried  the  cause,  a  writ  of  error 
was  allowed,  and  said  writ  and  exceptions  were  argued  at  the 
term  of  the  supreme  court  of  the  United  States,  held  on  the 
first  Monday  in  December,  1858,  and  the  decision  of  the 
circuit  court  approved ;  and  that  by  mandate  of  said  supreme 
court,  final  judgment  in  said  suit  has  been  entered  up  in  said 
circuit  court  against  the  complainants,  and  execution  has  been 
taken  out  thereon,  and  is  now  in  the  hands  of  the  defendant  or 
of  his  attorney  for  service ;  that  at  the  trial  of  said  cause  the 
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complainants  were  prevented  from  showing  the  facts  and  the 
license  herein  set  forth,  inasmuch  as  all  the  conversations  be- 
tween them,  or  either  of  them,  and  the  defendant,  were  had 
with  the  defendant  alone,  and  not  in  the  presence  of  any  other 
person,  and  by  the  law  as  it  then  stood,  the  complainants  could 
not,  in  a  trial  at  common  law  in  said  court,  call  the  defendant 
as  a  witness,  nor  offer  themselves  as  witnesses,  and  they  could 
not  file  a  bill  of  discovery  in  said  court  to  procure  the  admis- 
sions of  the  defendant,  inasmuch  as  said  court  had  no  jurisdic- 
tion over  said  parties  for  the  purposes  of  said  bill ;  that  although 
some  evidence  of  the  declarations  and  conduct  of  the  defend- 
ant were  offered  to  the  jury,  the  complainants  were  not  able, 
for  the  reasons  aforesaid,  to  prove  the  facts  and  declarations 
and  license  herein  set  forth,  and  could  only  offer  the  declara- 
tions of  the  defendant  made  to  others  who  were  not  connected 
or  intimate  with  the  complainants,  and  who  were  not  engaged 
in  constructing  said  machines ;  that  the  defendant,  by  his  decla- 
rations and  conduct  with  regard  to  the  complainants  and  the 
machines  built  by  them  prior  to  the  defendant's  application  for 
letters-patent  is,  and  ought  to  be,  estopped  from  enforcing  said 
judgment  against  them,  and  that  it  would  be  contrary  to  equity 
and  justice  for  him  so  to  do. 

The  bill  then  went  on  to  interrogate  the  defendant  particu- 
larly with  regard  to  his  interviews  with,  and  declarations  to,  the 
complainants,  or  either  of  them,  amounting,  as  alleged  on  the 
bill,  to  a  license  to  use  his  invention  and  estopping  him  from 
enforcing  his  said  judgment,  and  concluded  with  a  prayer,  that 
the  defendant  might  be  declared  to  be  estopped  by  his  conduct 
and  declarations  to  the  complainants  and  others,  from  revoking 
the  license  and  permission  given  by  him  to  the  complainants  to 
operate  the  machines  so  constructed  by  them  prior  to  his  appli- 
cation for  letters-patent,  and  that  the  defendant  might  be  per- 
petually enjoined  from  enforcing  his  said  judgment,  and  from 
making  service  of  his  said  execution  on  the  complainants,  and 
for  general  relief. 

The  defendant  demurred  to  so  much  of  this  bill  as  sought 
relief  on  the  grounds  that  at  the  time  of  the  trial  at  law 
mentioned  therein,  the  complainants,  under  the    then  state 
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of  the  law,  could  not,  in  a  trial  at  common  law  in  the  circuit 
court,  call  the  defendant  as  a  witness,  nor  offer  themselves  as 
witnesses,  and  could  not  file  a  bill  of  discovery  in  said  court  to 
procure  the  admissions  of  the  defendant  In  addition,  he  filed 
an  answer  to  the  bill,  disclaiming  all  knowledge  of  the  com- 
plainant's, Kendall's,  purchase  of  Aldrich's  right  to  letters-patent 
for  an  improvement  in  machines  for  making  weavers'  harnesses, 
except  as  informed  by  the  bill,  and  also  all  knowledge  of  Ken- 
dall's employment  of  Aldrich,  and  of  the  latter's  commence- 
ment of  the  construction  of  machines,  in  connection  with  the 
other  complainants,  upon  the  principle  claimed  by  him  as  his 
invention.  The  answer  goes  on  to  aver  that  as  early  as 
the  defendant  was  informed  that  the  complainants  had  surrep- 
tiously  obtained  a  knowledge  of  the  principle  and  mode  of 
operation  of  a  machine  for  making  weavers'  harnesses,  which 
was  invented  by  the  defendant,  and  which  for  a  long  time  he 
had  endeavored,  with  every  precaution  of  secrecy,  to  perfect,  in 
order  that  he  might,  with  reasonable  diligence,  secure  the  benefit 
of  it  to  himself  under  the  protection  of  letters-patent;  and  ex- 
pressly denies  that  he  ever,  directly  or  indirectly,  by  any  act, 
statement,  or  language,  conveyed  the  idea  to  the  complainants, 
or  to  either  of  them,  or  to  any  other  person,  that  he  did  not 
intend  to  secure  the  benefit  of  his  invention  by  letters-patent, 
and  to  rely  upon  his  bolts  and  locks,  and  upon  the  complex 
character  of  his  machine,  so  as  to  induce  the  belief  or  opinion 
that  he  intended  to  abandon  his  invention,  and  his  right,  under 
the  acts  of  congress,  to  secure  the  benefit  of  the  same  to  him- 
self, when,  by  sufficient  experiment,  he  bad  rendered  it  useful 
and  practicable.  That  in  November,  1854,  after  a  long  course 
of  experiment,  extending  over  years,  during  which  he 

met  with  repeated  failures  and  disappointments,  the  defendant 
succeeded  in  perfecting  his  invention  so  far,  that  his  applica- 
tion for  letters-patent  was  filed  in  the  patent-office,  although, 
as  early  as  February,  1853,  he  had  taken  steps  to  secure  the 
invention,  by  placing  the  matter  in  the  hands  of  his  solicitor, 
and  on  the  second  day  of  January,  1855,  letters-patent  were 
issued  to  him.  That  at  the  November  term  of  the  circuit  court 
of  the  United  States  for  the  district  of  Rhode  Island,  1855,  — 
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a  court  having  jurisdiction  of  the  parties,  and  exclusive  juris- 
diction of  the  subject-matter,  —  the  defendant  commenced  a 
suit  at  law  against  the  complainants  for  an  infringement  by 
them  of  the  letters-patent  securing  to  him  his  said  invention ; 
and  at  the  November  term  of  said  court,  1856,  the  case  was 
fully  tried  upon  the  issue  of  abandonment  on  the  part  of  the 
plaintiff  to  the  action,  of  his  said  invention,  and  of  the  right 
of  the  complainants  to  use  the  specific  machines  built  by 
them,  as  alleged,  prior  to  the  date  of  the  defendant's  appli- 
cation for  letters-patent,  and  a  verdict  for  damages  for  such  in- 
fringement was  rendered  for  this  defendant ;  that  a  writ  of  error 
was  sued  out  by  said  complainants,  and  the  exceptions  upon 
which  the  same  was  founded  were  argued  at  the  December 
term  of  the  supreme  court  of  the  United  States,  when  the 
judgment  of  the  circuit  court  was  affirmed,  and  a  mandate,  in 
accordance  with  that  affirmance,  was  transmitted  to  said  court, 
and  final  judgment  has  been  entered  in  favor  of  the  defendant, 
as  appears  by  a  copy  of  the  record  in  said  court,  and  of  all  the 
proceedings  in  said  cause,  to  the  answer  annexed,  as  a  part 
thereof.  The  answer  then  denies  all,  and  all  manner  of  unlaw- 
ful combination  and  conspiracy,  concluding  in  the  usual  form. 

The  case  was  submitted  to  the  court  upon  bill,  answer,  and 
demurrer;  and  upon  the  following  briefs. 

T.  A.  JenckeSj  for  the  complainants. 

The  demurrer  of  the  defendant  is  not  well  taken. 

I.  The  ground  for  the  discovery  and  relief  prayed  for,  is  not 
that  there  has  been  a  change  in  the  statute  law  of  the  state,  by 
which  parties  can  be  witnesses  in  their  own  behalf,  but  because 
the  facts  stated  in  the  bill  disclose  a  clear  case  of  license  to  the 
complainants  from  the  defendant  to  operate  the  machines  re- 
ferred to,  or  an  estoppel  against  him  from  setting  up  his  patent 
obtained  subsequent  to  the  facts  set  forth,  to  the  injury  of  the 
complainants  in  their  use  of  said  machines.  The  ground  of 
relief  being  purely  equitable,  it  was  proper  for  the  complain- 
ants to  try  their  case  at  law,  with  such  defences  as  they  had  to 
an  action  at  law,  before  coming  into  a  court  of  equity  for  relief. 
This  they  have  done,  and  their  legal  defences  have  not  availed 
them.     The  portions  of  the  bill  demurred  to  are  statements  by 
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way  of  excuse  to  show  why  the  grounds  of  relief  in  the  bill 
were  not  taken  at  law,  in  case  the  court  should  think  that  they 
would  have  been  tenable  at  law.  It  has  frequently  been  deter- 
mined that  a  party  shall  not  have  relief  in  equity  after  a  full 
and  fair  trial  at  law,  although  a  court  of  equity  may  have 
jurisdiction.  Marine  Ins.  Co.  v.  Hodges,  7  Cranch,  332 ;  Smith 
v.  Mclver,  9  Wheaton,  532.  The  complainants  were  bound  to 
allege,  therefore,  not  only  facts  to  show  a  case  for  equitable 
relief,  but  the  reason  why  those  facts  were  not  submitted  to  the 
court  of  law.  This  they  have  done  in  the  allegations  referred 
to.  They  do  not  ask  to  have  the  defendant  enjoined  from  using 
the  process  against  them,  issued  by  the  United  States  court. 
This  he  has  done,  and  is  now  pursuing  them  in  this  court  upon 
a  bond  given  to  obtain  their  liberty  from  the  commitment  upon 
the  process  of  that  court.  This  court  clearly  has  power  to  grant 
that  relief. 

II.  The  complainants  did  not  have  a  full  and  fair  trial  at 
law.  The  statements  in  their  bill  show,  that  they  did  not  have 
such  full  and  fair  trial,  and  those  statements  are  to  be  taken  as 
if  proven  upon  this  demurrer.     They  are, — 

1.  The  matters  in  defence  were  within  the  knowledge  of  the 
plaintiff  and  defendant  only,  and  of  no  other  persons. 

2.  The  complainants  could  not  compel  a  discovery  from  the 
defendant,  such  as  is  now  sought  here,  because  the  United 
States  circuit  court  has  no  jurisdiction  over  the  parties  to  com- 
pel a  discovery. 

3.  The  parties  could  not  be  witnesses  in  their  own  behalf, 
nor  could  the  complainants  compel  the  defendant  to  become  a 
witness. 

4.  The  complainants  were  not  in  fault  in  failing  to  present 
to  the  circuit  court  proofs  which  they  had  not  the  power  to 
produce. 

III.  The  relief  prayed  for  in  no  way  interferes  with  the 
process,  proceedings,  or  judgment  in  the  circuit  court  Those 
proceedings  have  spent  themselves;  and  the  plaintiff  in  that 
court  has  resorted  to  this  jurisdiction  for  relief,  and  himself  and 
the  subject-matter  of  his  suit  are  now  within  the  exclusive  juris- 
diction of  this  court. 
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IV.  Each  case  is  to  be  tried  under  the  law  respecting  the 
admissibility  of  testimony,  as  it  exists  at  the  time  of  trial.  It 
was  to  the  advantage  of  the  defendant  that  the  complainants 
could  not  be  witnesses,  and  could  not  compel  him  to  be  a  wit- 
ness at  the  trial  at  law  in  the  United  States  circuit  court  It 
may  not  be  to  his  advantage  that  all  the  parties  are  competent 
witnesses  in  this  court  But  all  parties  take  the  risk  of  statute 
changes  in  the  law  of  evidence,  as  well  as  in  other  laws.  The 
change  may  not  be  a  sufficient  ground  for  granting  a  new 
trial  in  a  case  at  law;  but  it  is  a  reasonable  excuse  in  a 
court  of  equity  for  not  having  been  able  to  present  fully  a  de- 
fence in  a  case  at  law,  in  which  a  judgment  has  been  rendered 
contrary  to  the  equities  between  the  parties.  It  is  a  sufficient 
ground  of  relief  to  allege,  that  the  circumstances  upon  which 
the  complainants'  equities  are  founded,  are  peculiarly  within 
the  knowledge  of  the  defendant,  and  that  he  could  neither  be 
compelled  to  testify,  in  the  law  court  in  which  he  sued  the  com- 
plainants, nor  to  answer  a  bill  of  discovery. 

V.  The  interrogatories  to  the  defendant  do  not  call  for  evi- 
dence merely  cumulative  to  that  offered  in  the  court  at  law. 
The  allegation  in  the  bill  demurred  to,  which  is  the  only  place 
to  which  we  can  look  for  facts,  states,  that  "although  some 
evidence  of  the  declarations  and  conduct  of  the  defendant  were 
offered  to  the  jury,  yet  they  (the  complainants)  were  not  able  to 
prove  the  facts  and  declarations  and  license  hereinbefore  set 
forth  for  the  reasons  aforesaid,"  t.  e.  because  "  all  the  conversa- 
tions between  your  orators  or  either  of  them  and  said  defendant 
were  with  the  defendant  alone,  and  not  in  the  presence  of  any 
other  person."  The  declarations  of  the  defendant  to  other  per- 
sons tended  to  prove  an  abandonment  of  the  invention  to  the 
public,  as  much  or  more  than  they  tended  to  prove  a  license ; 
and  these  declarations  did  not  and  could  not  refer  to  the  con- 
versations between  the  parties,  and,  under  the  language  of  the 
bill,  cannot  be  so  held  to  refer.  The  answers  to  the  interroga- 
tories in  the  bill  do  not  therefore  call  for  cumulative. evidence. 

VI.  It  is  submitted  that  the  case  stated  in  the  bill  is  clearly 
one  for  equitable  relief,  and  that  the  demurrer  admits  directly 
the  truth  of  the  facts  alleged,  and  impliedly  admits  that  the  dis- 
covery prayed  for  would  sustain  those  allegations  by  the  admis- 
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sions  of  the  defendant.  Upon  the  case  as  it  stands,  therefore, 
the  complainants  are  entitled  to  relief  against  the  judgment 
sought  to  be  enforced  against  them.  The  cases  cited  by  the 
defendants9  counsel  have  no  bearing  upon  the  issues  now  pre- 
sented. Sawyer  v.  Merrill,  10  Pick.  16,  was  a  motion  for  a 
new  trial,  so  that  one  person  sued  as  a  tort  feasor,  who  had  been 
discharged  by  the  verdict,  might  be  a  witness  for  another  tort 
feasor,  charged  by  the  verdict  The  court  say  that  the  new  trial, 
if  granted,  would  include  both,  and  therefore  that  there  was  no 
weight  in  the  reason  assigned.  Ableman  v.  Booth,  has  no  anal- 
ogy to  the  case  at  bar.  We  must  look  to  the  bill  for  the  facts 
in  this  case,  and  not  to  the  report  of  Winsor  v:  Kendall,  in  the 
supreme  court  of  the  United  States.  It  is  submitted  that  the 
defendant  should  answer  over. 

Thurston  and  Ripley,  for  the  defendant 

I.  A  change  in  the  statute  law  of  this  state  cannot  be  a 
ground  for  a  new  trial  in  actions  previously  disposed  of,  while 
the  law  was  otherwise,  and  consequently  this  fact  cannot  fur- 
nish a  basis  for  any  equitable  relief.  The  ground  relied  on  in 
the  bill  substantially  is,  that  witnesses  who  were  incompetent 
to  testify  when  the  case  was  tried,  have  now  become  compe- 
tent    Sawyer  v.  Merrill,  10  Pick.  16. 

II.  The  effect  of  compelling  the  defendant  to  answer  this 
part  of  the  bill  would  be  to  imply,  that  if  the  fact  was  found 
against  him  at  the  final  hearing,  the  judgment  of  the  circuit 
court  of  the  United  States  could  be  interfered  with  by  this 
court.     Ableman  v.  Booth,  21  Howard,  507. 

III.  Admitting  that  the  parties  complainant  would  testify, 
as  is  asserted  to  be  the  fact  in  the  bill,  the  court  can  see  that 
the  evidence  would  be  only  cumulative.  Evidence  was  offered 
on  the  same  controverted  points  at  the  trial.  See  Winsor  v. 
Kendall,  21  Howard,  322. 

IV.  It  would  be  idle,  therefore,  to  compel  a  discovery  of  that 
which,  if  true,  could  not  affect  the  judgment  already  rendered. 

V.  It  is  no  ground  for  relief  that  the  complainants  in  this 
suit  could  not,  on  account  of  the  citizenship  of  the  parties,  main- 
tain a  bill  of  discovery  in  aid  of  the  case  in  the  circuit  court. 
The  plaintiffs  could  have  made  themselves  competent  if  they 
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bad  desired ;  and  even  without  this,  on  the  authority  of  Dunn  v. 
Clark,  8  Peters,  1,  the  court  would  entertain  an  ancillary  bill,  it 
being  in  fact  a  part  only  of  the  pending  suit. 

Ames,  C.  J.  We  have  not  the  power,  if  we  bad  the  inclina- 
tion, to  enjoin  proceedings  in  the  courts  of  the  United  States ; 
(McKim  v.  Voorhies,  7  Cranch,  279;  2  Story's  Eq.  Jurisp.  § 
900,  and  cases  cited ;)  and  should  hardly  think  of  commencing 
so  novel  an  enterprise  in  a  case  for  the  infringement  of  a  patent, 
which  is  expressly,  if  not  exclusively,  confided  by  law  to  those 
courts.  5  U.  S.  Statutes  at  Large,  124;  2  Kent's  Com.  368, 
and  cases  cited.  Nor  does  this  bill  by  its  allegations  furnish  us 
with  the  least  excuse  for  such  interference  beyond  our  proper 
limits.  It  discloses  no  defence  to  the  claim  for  damages  in  the 
suit  at  law,  which  was  not  equally  available  in  that  suit,  as  it 
would  be  in  a  court  of  equity,  whether  the  defence  be  by  way 
of  license,  or  of  estoppel,  or  because  the  machines  of  the  de- 
fendants were  constructed  before  the  plaintiffs  application  for 
a  patent  The  suggestion  in  the  bill,  that  when  this  case  was 
tried  in  the  circuit  court  of  the  United  States  for  this  district, 
parties  were  not  allowed,  as  now  in  our  state  courts,  to  be 
called,  or  to  offer  themselves  as  witnesses,  affords  not  the  slight- 
est ground  for  our  interference.  It  would  not,  upon  a  bill  for  a 
new  trial,  had  the  trial  at  law  been  in  our  own  courts ;  (Briggs 
v.  Smith  and  another,  5R.  L  Rep.  213 ;)  and  certainly  cannot 
excuse  us  for  trespassing  upon  the  settled  jurisdiction  of  the 
courts  of  the  United  States.  The  plaintiffs  are  mistaken  in 
supposing,  that  if  they  had  applied  in  time,  they  might  not 
have  been  assisted  by  the  circuit  court  in  their  defences,  by 
way  of  discovery.  Irrespective  of  the  citizenship  of  the  par- 
ties, the  court  would  have  entertained,  at  the  suit  of  either,  a 
bill  of  discovery,  as  ancillary  to  the  suit  at  law,  under  the 
authority  of  Dunn  v.  Clark,  8  Peters,  1 ;  if  indeed  it  would  not 
have  been  empowered  to  do  so  by  the  express  authority  of  the 
14th  section  of  the  act  of  Congress,  passed  July  4,  1836,  and 
entitled,  "  An  act  to  promote  the  useful  arts,"  &c  5  U.  S. 
Statutes  at  Large,  124. 

In  any  view  of  this  bill,  whether  we  look  at  what  it  asks  us 
to  do,  or  the  grounds  which  it  lays  for  our  action,  it  must  be 
dismissed  with  costs. 
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John  J.  Reynolds  v.  Thomas  T.  Hoxsie. 

Prior  to  the  enactment  of  the  12th  section  of  ch.  195  of  the  Revised  Statutes,  an  officer 
charged  with  an  execution  which  he  had  levied  upon  real  estate  had  an  incidental 
power,  for  good  cause,  to  adjourn  from  time  to  time  the  sale  of  the  estate  levied  on,  fix- 
ing the  day  of  the  adjourned  sale  at  such  time  as  he,  under  the  circumstances,  being 
responsible  for  a  proper  exercise  of  his  discretion,  thought  fit,  and  giving  reasonable 
notice  of  the  adjourned  day  of  sale  in  the  manner  provided  by  law  for  giving  notice  of 
the  original  sale;  the  section  recognizing,  but  not  conferring  the  power  of  adjournment, 
and  its  whole  force  being  expended  in  its  requiring,  at  least,  one  week's  notice  of  the 
adjourned  sale  in  manner  aforesaid. 

An  execution  sale  of  real  estate  which  took  place  in  1865,  before  the  enactment  of  said 
section,  after  being  twice  adjourned  to  enable  mistakes  in  the  newspaper  advertisement 
to  be  corrected,  was  held  valid. 

Ejectment  to  recover  an  undivided  ninth  part  of  a  tract  of 
land  in  Richmond,  Washington  county,  known  as  the  Rey- 
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nolds  Hoxsie  farm.     The  case  was  submitted  to  the  court  in 

■ 

fact  and  law,  under  the  general  issue. 

At  the  trial,  it  appeared  that  the  plaintiff  claimed  title  under 
a  sheriff's  deed  to  the  interest  of  Reynolds  Hoxsie,  Jr.,  in  the 
aforesaid  tract  possessed  by  the  defendant,  which  interest  was 
sold  to  the  plaintiff  on  the  28th  day  of  July,  1855,  as  the  high- 
est bidder  therefor,  at  a  sale  under  a  levy  thereon  of  an  execu- 
tion in  favor  of  the  plaintiff  against  the  firm  of  Gardner  & 
Hoxsie,  of  which  the  said  Reynolds  was  a  copartner.  The 
officer's  return  upon  the  execution  showed,  that  the  levy  was 
made  on  the  12th  day  of  February,  1855,  and  that  on  the  same 
day  he  posted  up  notices  thereof,  and  that  the  interest  attached 
would  be  sold  on  the  premises  on  the  24th  day  of  May,  1855, 
at  10  o'clock  a.  m.,  in  three  public  places  in  Richmond ;  that 
at  the  above  time  and  place  of  sale,  he  adjourned  the  sale  to 
the  23d  day  of  June,  1855,  on  the  premises,  and  posted  up  in 
three  public  places  in  Richmond  notices  of  the  adjournment, 
and  advertised  the  adjourned  sale  once  a  week,  for  three  weeks, 
next  before  the  time  of  the  adjourned  sale,  in  the  "  Westerly 
Echo,"  a  newspaper  printed  in  the  town  of  Westerly,  in  the 
county  of  Washington ;  that  on  said  23d  day  of  June,  1855,  at 
half-past  10  o'clock,  the  officer  charged  with  the  execution  ad- 
journed the  sale  to  take  place  on  the  premises  on  Saturday, 
July  28th,  1855,  at  10  o'clock  a.  m.,  and  posted  up  notices  of 
the  adjournment  in  the  same  three  public  places  in  Richmond 
as  before,  and  advertised  the  sale  for  three  weeks  next  before  it 
in  the  "  Narragansett  Times,"  a  public  newspaper  printed  at 
Wakefield  in  the  county  of  Washington,  at  which  time  and 
place  he  sold  the  interest  in  the  property  levied  on  to  the  plain- 
tiff, as  the  highest  bidder  therefor,  for  the  sum  of  $200,  and 
that  on  the  7th  day  of  August,  1855,  the  plaintiff,  upon  payment 
of  that  sum,  received  from  the  sheriff  the  deed  under  which 
he  claimed  title.  It  was  proved,  that  the  reason  for  the  first  ad- 
journment,—  from  May  to  June  —  was  the  discovery  of  a  mis- 
take in  the  advertisement  of  the  sale  in  the  newspaper,  the  day 
of  the  week  named  therein  for  the  sale  not  corresponding  with 
the  day  of  the  month  named ;  and  that  the  officer  was  afraid, 
on  account  of  this  mistake,  to  proceed  with  the  sale,  and  with 
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the  consent  of  the  plaintiff  adjourned  the  sale  until  June  23d. 
It  was  also  proved  as  the  reason  of  the  second  adjournment,  — 
from  June  to  July,  —  when  the  sale  took  place,  that  there  was  a 
misstatement  in  the  newspaper  advertisement  of  the  sale  of  the 
day  of  the  levy ;  the  levy  being  stated  therein  to  have  been 
made  on  the  12th  day  of  January,  1855,  when  in  fact  it  was 
made  on  the  12th  day  of  February,  1855,  and  that  on  this 
account  the  sale  was  adjourned  a  second  time  with  the  plain- 
tiff's consent. 

jR.  W.  Greene,  for  the  defendant. 

The  officer  had  no  power  to  adjourn  the  sale.  Ch.  195,  sect. 
12,  Rev.  Stats,  is  an  enabling  act  upon  this  subject,  and  con* 
fines  the  sheriff's  power  to  adjourn  to  occasions  of  accidents, 
and  extraordinary  storms  and  tempests. 

The  first  advertisement  was  void,  the  date  being  impossible. 
There  was-  no  legal  sale  to  adjourn,  and  the  sheriff  should  have 
started  (le  novo. 

This  was  not  an  adjournment  for  want  of  bidders ;  but  even 
in  such  a  case,  the  sheriff  should  return  his  process  to  the  court 
issuing  it,  and  ask  that  a  new  one  should  issue.  The  statute 
requires  the  notifications  to  be  posted  up  three  months ;  and 
these  set  forth  the  day  of  sale  proposed.  The  notifications 
naming  the  times  to  which  the  sale  was  postponed,  were  posted 
up  only  a  month  each.  Any  change  in  the  notification  should 
be  published  by  posting,  as  long  as  the  statute  requires  the 
original  notification  to  be  posted. 

Dixon,  for  the  plaintiff,  in  reply. 

The  practice  in  this  state  has  always  been  for  sheriffs  to  ad- 
journ sales  upon  execution,  and  for  less  than  three  months ;  and 
to  hold  the  contrary  would  unsettle  numerous  titles  by  execu- 
tion supposed  to  be  good.  The  whole  purpose  of  ch.  195,  sect 
12,  Rev.  Stats,  was,  not  to  enable  the  sheriff  to  adjourn  an  exe-  ' 
cution  sale,  which  he  could  do  before,,  but  to  enable  the  sheriff 
to  adjourn,  for  the  reasons  named  in  the  section,  upon  giving 
one  week's  notice  of  the  adjourned  sale,  instead  of  three  weeks 
notice,  before  required. 

The  notification  of  the  levy  and  of  the  proposed  sale,  to  give 
the  owner  of  the  estate  levied  on  an  opportunity  to  redeem,  is 
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a  distinct  thing  from  the  advertisement  of  sale,  and  must  be 
posted  up  three  months;  whereas  the  advertisement  of  sale,  as 
the  statute  expressly  directs,  need  only  be  once  a  week,  for 
three  weeks. 

Ames,  C.  J.  At  the  common  law,  a  sheriff  charged  with  a 
JL  fa.  was  obliged  to  proceed  at  once  to  seize  and  sell  the 
goods  of  the  execution  debtor,  having  full  power  over  the  time, 
place,  and  mode  of  sale,  in  order  to  enable  him  to  obey  the  exi- 
gency of  his  writ  He  was  not  bound  to  sell  at  auction  ;  but 
on  the  contrary,  if  he  sold  in  this  mode,  could  not  charge  against 
the  goods  levied  the  expenses  of  that  mode  of  sale.  If  either 
party  to  the  execution  wanted  the  goods  sold  at  auction,  the 
party  requesting  it  was  bound  to  pay  the  expenses  of  Bale  out  of 
his  own  pocket  Woodgate  v.  Knaichbull,  2  T.  R.  148, 156, 157. 
The  officer  was  not  to  consider  whether  it  would  be  of  advan- 
tage to  the  debtor  to  delay  the  sale  or  not,  his  duty  being  to 
sell  immediately ;  and  if  the  court  found  him  colluding  with 
the  debtor  for  the  purpose  of  delay,  they  would  fix  upon  him 
the  whole  debt  and  costs,  upon  attachment.  lb.  157.  If  he 
could  not  find  purchasers  for  the  goods  levied,  or  for  enough  of 
them  to  satisfy  the  debt  and  costs,  his  duty  was  to  return  the 
fact  upon  his  process  ;  and  if  a  venditioni  exponas  was  issued  to 
him,  he  might  make  the  same  return  to  that ;  since,  if  the  plain- 
tiff in  execution  was  dissatisfied  with  the  return,  he  might  set 
up  a  purchaser  of  the  goods  himself.  Leader  v.  Danvers,  1  B. 
&  P.  359,  360.  If  the  goods  were  sold  at  auction,  it  was  his 
duty,  however,  not  to  allow  them  to  be  sacrificed  for  want  of 
bidders ;  and  if  a  small  sum  in  comparison  with  their  value 
was  bid  for  them,  he  was  to  keep  them,  and  return  that  he  did 
so  for  want  of  buyers,  and  wait  for  &  venditioni  exponas,  which, 
in  such  a  case,  was  construed  to  mean  :  "  Sell  for  the  best 
price  you  can  obtain."  Per  Lord  Ellenborough ;  Keightley  v. 
Birch,  3  Campb.  521,  523,  524. 

In  this  state,  the  sale  of  goods  upon  execution  is  regulated  by 
statute,  with  more  attention  to  the  interests  of  the  execution 
debtor.  The  sheriff  is  to  sell  the  goods  at  auction,  and  not 
until  he  has  advertised  them  for  sale  at  least  ten  days,  in  order 
that  the  debtor  may  have  that  time  in  which  to  redeem  them, 
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as  well  as  to  ensure  tbem  against  sacrifice.  With  regard  to 
real  estate,  which  may  be  levied  upon  and  sold  here  on  execu- 
tion, the  statute  still  more  carefully  guards  the  rights  of  the 
debtor,  requiring  the  officer  to  "  set  up  notifications  of  said  levy 
in  three  or  more  public  places  in  the  town  where  said  real 
estate  lies,  for  the  space  of  three  months  before  the  same  shall 
be  exposed  to  sale,  notifying  all  persons  concerned,  of  the  levy 
and  intended  sale  of  the  estate,  that  the  owner  thereof  may 
have  an  opportunity  to  redeem  the  same ; "  and  also  to  "  notify 
said  sale,  by  causing  an  advertisement  thereof  to  be  published 
once  a  week,  for  the  space  of  three  weeks  next  before  the  time 
of  sale,  in  some  newspaper  in  the  county  where  said  estate  lies ; 
and  if  no  newspaper  be  printed  therein,  then  in  some  newspaper 
printed  in  Newport  or  Providence."  Rev.  Stats,  ch.  195, 
sects.  8,  11. 

The  principal  purpose  of  the  notifications  required  to   be     ( 
posted  up  of  the  levy  and  intended  sale,  both  of  goods  and  real 
estate,  is  thus  declared  to  be,  in  substance,  with  regard  to  the 
former,  and  in  words,  with  regard  to  the  latter,  "  that  the  owner 
thereof  may  have  an  opportunity  of  redeeming  the  same."     In- 
cidentally, however,  the  notifications  served  to  give  notice  of 
the  time  and  place  of  sale ;  and  with  regard  to  real  estate,  until 
the  October  session  of  the  General  Assembly,  1835,  were,  and 
with  regard  to  personal  estate  now  are,  the  only  mode  of  adver- 
tising the  time  and  place  of  sale,  positively  required  by  statute 
Under  these  statutes,  the  practice  has  been  for  officers  charged 
with  executions,  for  good  cause,  to  adjourn  sales  of  property 
real  or  personal  levied  upon  by  them,  duly  advertising  the 
change  of  the  time  of  sale,  that  there  may  not  be  a  failure  for 
want  of  buyers.      Such  power  of  adjournment  was  always 
deemed  incidental  to  the  power  to  sell ;  the  whole  of  which 
was  intrusted  by  the  execution,  under  the  law,  to  the  officer. 
No  other  order  was  ever  issued  to  him  than  the  execution ;  a 
venditioni  exponas  being  wholly  unknown   in  the  simplicity  of 
our  practice,  f  Within  the  limits  of  the  law,  the  officer  exercised  j 
his  discretion  with  regard  to  the  time  of  sale ;  and  as  no  posi-  \ 
tive  publication  of  the  necessary  power  of  adjournment  existed  J 
upon  the  statute  book,  adjourned  the  sale,  from  time  to  time,  ' 
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as  the  exigencies  of  the  case  required.  If  he  could  not,  from 
storms  or  accidents,  reach  the  place  of  sale ;  if  reaching  it,  from 
want  of  buyers,  he  could  not  sell,  or  could  not  Bell  except  at  a 
great  sacrifice ;  in  fine,  if  from  any  cause,  consistently  with  the 
performance  of  his  general  duty  under  the  execution,  the  sale 
could  not  take  place  at  the  time  originally  appointed,  he  ap- 
pointed another  time  at  which  it  might.  Nor  was  this  practice 
peculiar  to  ourselves ;  but  in  other  states  this  same  incidental 
power  was  not  only  possessed,  but  in  proper  cases  required 
to  be  exercised,  by  sheriffs  charged  with  sales  upon  execution, 
as  a  part  of  their  duty.  Warren  v.  Letand,  9  Mass.  265,  266  ; 
Tinkom  v.  Purdy,  5  Johns.  345 ;  McDonald  v.  Neilson,  2  Cow. 
159,  170,  185,  190,  191 ;  Russell  v.  Richards,  11  Maine,  371 ; 
Lantz  v.  Worthington,  4  Barr,  153 ;  Richards  et  aL  v.  Holmes 
et  aL  18  How.  147.  No  doubt,  officers  were  liable  to  either 
party  to  the  execution,  for  the  improper,  and  especially  fraudu- 
lent exercise  of  this  power,  to  his  detriment*;  but  that  they  were 
deemed  to  possess  and  actually  did  exercise  it,  long  before  our 
statutes  incidentally  recognized  it  as  possessed  by  them,  is 
perfectly  notorious. 

We  do  not  by  this  intend  to  sanction  needless  adjournments 
of  such  sales  merely  for  the  purpose  of  delay,  and  especially 
not  adjournments  made  by  an  officer  in  collusion  with  either 
party,  to  serve  the  particular  interest  of  that  party,  to  the  injury 
of  the  other.  When  such  cases  arise,  they  will  be  dealt  with 
according  to  their  circumstances ;  it  being  perfectly  understood 
that  there  cannot  be  a  wrong,  under  our  jurisprudence,  for 
which  the  law  in  some  form  does  not  provide  an  adequate 
remedy.^  In  the  case  at  bar,  there  was  not  only  no  collusion  of 
the  kind  adverted  to,  but  the  delay  of  sale  caused  by  the  ad- 
journments was  either  absolutely  required,  or,  in  proper  caution, 
prudent,  in  order  to  its  validity.  Accidentally,  —  and  the  evi- 
dence does  not  disclose  whether  by  the  carelessness  of  the  offi- 
cer or  of  the  printer, — the  newspaper  advertisements  of  the  sale, 
in  both  instances,  embodied  a  mistake.  In  the  first,  the  day  of 
the  week  for  the  sale,  appropriate  to  the  day  of  the  month  named, 
was  mistaken ;  and  in  the  last,  the  levy  was  stated  to  have  been 
made  in  January,  when  it  was  actually  made  in  February. 
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For  the  purpose  of  correcting  such  mistakes,  it  was,  in  our 
judgment,  quite  proper  for  the  officer,  that  the  sale  might  be 
correctly  advertised  and  all  question  of  its  validity  upon  this 
ground  avoided,  to  adjourn  the  sale,  as  he  did,  for  the  periods 
necessary  for  this  purpose ;  and  the  defendant,  at  least,  whose 
time  to  redeem  was  thereby  enlarged,  is  the  last  person  who 
has  cause  to  complain  of  the  delay. 

Prior  to  the  Revised  Statutes  of  1857,  when  the  l?th  section 
of  chapter  195  was  incorporated  into  our  statute  law  with 
regard  to  the  service  of  executions,  the  usual  period  of  adjourn- 
ment was  from  a  week  to  three  or  four  weeks,  according  to 
circumstances ;  but,  without  the  consent  of  parties,  not  in  gen- 
eral longer;  since  the  command  in  the  execution  exacted  of 
the  officer  reasonable  diligence  in  making  the  money  upon  it 
This  section  did  not  confer,  but  only  recognized  the  well- 
known  incidental  power  of  the  sheriff,  for  good  cause  to  ad- 
journ an  execution  sale ;  and  its  whole  force  is,  in  our  judg- 
ment, expended,  by  requiring  of  him  to  give  at  least  one  week's 
notice  thereof  .in  manner  provided  by  law  for  notice  of  the 
original  sale.  It  can  have  no  application  to  the  execution  sale 
in  question,  which  took  place  in  1855,  long  before  its  enact- 
ment We  deem  this  sale  good  under  the  law  as  it  then  stood, 
and  there  is  no  need  of  invoking  aid  from  this  recent  addition 
to  our  statutes. 

Let  judgment  be  entered  for  the  plaintiff,  and  execution  for 
possession  of  the  premises  demanded  issue  in  accordance  there- 
with. 


vol.  in. — AMES.  40 
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Job  W.  Woodman,  Collector,  v.  The  American  Print  Works. 

A  Massachusetts  manufacturing  corporation,  which  has  hired  by  lease-parol  print  works 
in  this  state,  is  not  taxable  in  the  town  where  the  works  are  situated  for  its  cotton  cloth 
there  in  process  of  being  printed  and  prepared  for  market;  such  cloth  not  being  u mer- 
chandise "  or  M  stock  in  trade  "  in  the  sense  of  section  18,  chapter  88  of  the  Rerise* 
Statutes. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff  as 
collector  of  taxes  in  the  town  of  Fall  River,  Rhode  Island,  to 
recover  &  town  tax  assessed  against  the  defendants,  a  Massa- 
chusetts manufacturing  corporation,  who,  in  the  year  1858, 
were  lessees  by  parol  of  the  Bay  State  Print  Works,  a  calico 
printing  establishment  in  said  town* 

The  case  was  submitted  to  the  court,  under  the  general  issue, 
both  in  fact  and  law ;  and  it  appeared,  that  on  the  7th  day  of 
April,  1858,  the  town  voted  "  that  a  tax  of  $6400  be  assessed 
upon,  and  levied  and  collected  from,  the  ratable  real  and  per- 
sonal estates  in  this  town  for  the  purposes,  to  wit,"  &c. ;  and 
"  that  the  taxes  be  paid  into  the  treasury  on  or  before  the  first 
day  of  September  next."  On  the  10th  day  of  May,  1858,  no* 
tice  was  issued  by  the  assessors  to  the  owners  of  ratable  prop- 
erty, to  bring  in  their  lists  of  such  property,  on  the  17th,  24th, 
or  31st  days  of  that  month.  The  valuation  was  completed  on 
the  3l8t  day  of  May,  and  the  tax  assessed  on  the  1st  day  of 
June,  1858 ;  the  proportion  of  the  defendants  being  fixed  by  the 
assessors  at  the  sum  of  $572.50,  to  recover  which  this  action 
was  brought  At  the  time  the  tax  was  ordered  by  the  town, 
to  wit:  on  the  7th  day  of  April,  1858,  the  defendants  had  no 
taxable  property  in  Fall  River,  R.  I.  Subsequently,  however, 
they  hired  the  Bay  State  Print  Works  in  that  town ;  and  on 
the  17th  day  of  May,  1858,  had  at  those  works,  in  the  shape  of 
unbleached  goods  and  goods  in  the  process  of  printing,  which 
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were  to  be  printed  and  packed  there  and  then  brought  into 
Massachusetts  to  be  shipped  for  market,  personal  property  to 
the  amount  of  $5000 ;  and  on  the  17th  and  31st  days  of  May 
such  property  to  the  amount  of  about  $30,000. 

Sheffield,  for  the  plaintiff. 

By  the  policy  of  our  tax  law  all  personal  property  employed 
in  business  in  this  state  by  non-residents  is  taxable  in  the  towns 
in  which  the  business  is  carried  on.     Rev.  Stats,  ch.  39,  sect  13. 

By  the  4th  sect  of  ch.  39,  of  the  Revised  Statutes,  the  as- 
sessors are  to  assess  the  tax  at  the  time  ordered  by  the  town. 
It  is  true,  that  the  only  time  fixed  for  the  assessment  of  this  tax 
by  the  town  is  to  be  inferred  from  their  order  that  it  should  be 
paid  in  by  the  first  day  of  September,  leaving  it  for  the  assess- 
ors to  assess  it  at  such  time  as  would  enable  it  to  be  paid  in  by 
the  time  set  for  paying  it  The  statute  is  directory  merely  to 
the  town  as  to  fixing  the  time  of  assessment ;  and  when  no 
time  is  fixed  by  them,  the  assessors  may  fix  it  at  a  reasonable 
time,  considering  the  other  terms  of  the  order.  If  it  be  ob- 
jected that  this  was  a  Massachusetts  corporation,  and  therefore 
taxable  for  its  personal  property  in  Massachusetts,  we  rely  upon 
the  express  words  of  sect  13,  ch.  38,  of  the  Revised  Statutes, 
which  provides  that "  merchandise  "  or  "  stock  in  trade,"  which 
includes  both  the  money  and  goods  of  the  defendants  employed 
as  capital  in  their  business  in  Rhode  Island,  as  it  would  include 
iron  brought  here  to  be  manufactured  into  nails,  or  lumber  to 
be  used  here  in  the  building  of  ships.  This  action  is  expressly 
given  by  sect  27,  ch.  40,  of  the  Rev.  Stats. 

W.  H.  Potter,  for  defendants. 

The  true  construction  of  the  vote  of  the  'town,  passed  April 
7th,  1858,  is,  that  the  ratable  personal  estate  then  in  the  town 
was  to  be  assessed;  and  the  town  alone  by  the  statute  has 
power  to  fix  the  time  of  the  assessment,  and  thereby  to  direct 
what  property  shall  be  assessed.  At  the  time  of  this  vote  the 
defendants  had  no  property  in  the  town,  and  so  could  not  be 
liable  to  taxation. 

The  case  is  not  within  sect  13,  ch.  38,  of  the  Revised  Stat- 
utes. The  goods  of  the  defendants  were  not  in  Fall  River,  as 
"  merchandise "  or  "  stock  in  trade,"  that  is,  for  sale,  but  for 
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manufacture ;  and  are  no  more  liable  to  taxation  than  goods 
in  transit.  They  were  not  "  located  in  the  town,"  in  the  sense 
of  that  section  ;  but  fugitive  merely  whilst  being  printed. 
The  defendants,  or  their  stockholders,  were  already  taxed  for 
these  goods,  with  their  other  persona]  property,  in  Massachu- 
setts; and  to  enforce  this  imposition  would  subject  them  to 
double  taxation.  The  14th  section  of  ch.  38  guards  our  own 
citizens  against  this  evil,  when  their  property  in  other  states  is 
taxed,  and  thereby  indicates  that  double  taxation  of  the  same 
property  is  against  the  policy  of  our  law. 

Ames,  C.  J.  As  the  tax  which  this  action  is  brought  to 
recover  is  upon  the  personal  property  of  a  foreign  corporation, 
it  cannot  be  supported  upon  general  principles,  but  must  find 
its  authority  in  some  special  enactment  We  are  pointed  to 
the  13th  section  of  ch.  38  of  the  Revised  Statutes,  which  pro- 
vides that  "  merchandise,  stock  in  trade,  lumber,  and  coal,  stock 
in  livery-stables,  machinery,  and  machine  tools,  being  in  build- 
ings or  on  wharves,  or  otherwise  located  in  any  town,  and 
belonging  to  persons  not  residing  in  this  state,  shall  be  taxed  to 
the  owners,  in  the  towns  where  the  property  may  be  when  the 
tax  is  assessed." 

With  any  fair  attention  to  the  settled  distinctions  of  lan- 
guage, it  is  quite  impossible  for  us  to  say  that  "  merchandise" 
or  "  stock  in  trade  "  include  goods  in  the  course  of  manufacture ; 
and  it  is  not  pretended  that  the  property  of  the  defendants, 
which  has  been  taxed,  falls  within  the  other  descriptions  of  per- 
sonal property  enumerated  in  this  section.  The  word  "roer- 
chandise"  and  phrase  "stock  in  trade"  are  well  understood  to 
mean  goods  for  sale,  —  a  stock  of  goods  offered  for  sale,  —  and 
this  meaning  accords  precisely  with  their  derivation.  A  state, 
the  bulk  of  whose  inhabitants  derive  their  subsistence  from 
manufacturing  and  mechanic  labor,  is  the  last  in  which  we 
should  assume  that  the  legislature  would  subject  to  a  special 
tax  personal  property  owned  abroad,  and  brought  here  to  be 
worked  upon  ;  and  by  the  specification  in  this  section  of  "  ma- 
chinery and  machine  tools  "  as  the  subjects  of  local  taxation, 
all  other  personal  property  of  non-resident  manufacturers  and 
mechanics  would  seem,  by  implication,  to  be  excluded  from  it. 
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The  goods  of  the  defendants,  for  which  this  tax  was  assessed 
upon  them,  were  brought  to  Fall  River  to  be  bleached,  printed, 
and  finished ;  and  when  this  work  was  done  upon  them,  were 
to  be  carried  back  to  Massachusetts,  and  from  thence  shipped, 
so  that  they  might  be  put  on  sale  as  merchandise,  and  become 
parts  of  "  stocks  in  trade."  Goods  in  the  bands  of  manufac- 
turers or  mechanics  as  the  materials  or  subjects  of  their  respec- 
tive arts,  are,  in  our  judgment,  no  more  subject  to  taxation 
under  this  section  than  goods  temporarily  stored  or  lying  on 
wharves,  waiting  land  transportation  or  shipment. 

It  is  worthy  of  remark  in  this  connection,  that  in  the  cor- 
responding sections  of  the  Massachusetts  tax  acts,  from  which 
this  13th  section  of  our  tax  act  was  borrowed,  the  words  are  : 
"  All  goods,  wares,  and  merchandise,  or  any  other  stock  in  trade, 
including'  stock  employed  in  the  business  of  any  of  the  mechanic 
arts"  &c. ;  "  All  stocks  in  trade,  including  stock  employed  in  the' 
business  of  manufacturing,  or  any  of  the  mechanic  arts"  &c 
The  omission  in  our  statute  of  the  words  here  found,  extend- 
ing stock  in  trade  to  the  stock  of  a  manufacturer  and  mechanic, 
was  undoubtedly  designed;  and  the  result  is  in  accordance 
with  the  policy  which  might  be  expected  to  prevail  here. 

As  this  construction  of  the  section  disposes  of  the  case 
before  us,  it  is  unnecessary  to  consider  the  other  questions 
which  have  been  raised  and  argued  on  it  Let  judgment  be* 
entered  for  the  defendants. 
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Seth  W.  Wells  &  Wife  v.  Elbridge  Fairbanks. 

A  testator  devised  to  his  two  sons,  W.  L.  C.  and  C.  S.  G.  his  Baker  Farm  and  Morse  Lot, 
"  daring  the  term  of  their  natural  lives,  equally  between  them,  and  then  to  their  chil- 
dren lawfully  begotten,  as  follows,  to  wit:  —  The  one  half  of  said  real  estate  to  the  child 
or  children  of  the  said  W.  L.  C.  or  their  descendants,  if  any  such  there  be,  and  to  their 
heirs  and  assigns  forever,  and  the  other  half  to  the  child  or  children  of  the  said  C.  S.  C.  or 
their  descendants,  if  any  such  there  be,  and  to  their  heirs  and  assigns  forever;  Provided, 
however,  that  in  case  that  either  of  my  said  sons,  W.  L.  C.  and  0.  S.  C.  shall  die  leav- 
ing no  child  or  children  or  their  descendants  to  take  and  hold  as  lawful  heirs  the  por- 
tion of  said  estate  herein  given  to  such  deceased  son,  then  the  same  shall  go  to  the  child 
or  children  lawfully  begotten  of  the  other  of  my  last-named  sons  or  their  descendants, 

•  if  any  such  there  be,  and  to  their  heirs  and  assigns  forever;  but  in  case  of  the  failure 
of  said  estate  vesting  in  the  legal  descendants  of  the  said  W.  L.  C.  and  G.  S.  C.  in  man- 
ner as  aforesaid,  then,  and  in  such  case,  I  give  and  devise  said  real  estate  to  my  said 
daughter  II.  M.  G.  as  follows,  viz. :  —  to  take  and  hold  the  one  half  of  said  estate  upon 
the  death  of  the  first  of  my  said  sons,  W.  and  C.t  and  the  other  half  of  said  estate,  upon 
the  death  of  the  other  of  my  said  sons,  which  shall  be  and  remain  to  her  my  said  daugh- 
ter H.,  and  to  her  heirs  and  assigns  forever,  provided  that  she  dies  leaving  lineal  heirs 

aof  her  body;  but,  in  case  the  said  H.  M.  shall  die  leaving  no  child  or  children  or  their 

•  descendants  to  take  and  hold  said  real  estate  as  lawful  heirs,  then,  and  in  that  case,  I 
give  and  devise  »aid  real  estate  to  my  son,  T.  0.  H.  G.  Jr.,  and  to  my  daughter  F.  U.  H., 
equally  between  them,  and  to  their  heirs  and  assigns  forever."  Bddy  upon  the  death  of 
the  testator's  son,  G.  S.  C.,  leaving  no  descendants,  —  the  testator's  son  W.  L.  C.  then 
living,  but  having  no  descendants,  —  that  the  half  of  the  real  estate  devised  to  G.  S.  G. 
passed  to  the  testator's  daughter,  H.  M.  G.,  so  as  to  constitute  her,  the  same  being  un- 
divided, a  tenant  in  common  with  W.  L.  G.  or  of  his  alienee  of  the  same. 

This  was  an  action  of  waste,  brought  under  the  second  sec- 
tion of  chapter  204  of  the  Revised  Statutes,  by  the  plaintiffs, 
Seth  W.  Wells  and  wife,  in  right  of  the  wife,  whose  maiden 
name  was  Henrietta  Matilda  Carpenter,  and  claiming  that  the 
said  Henrietta  was  a  tenant  in  common  with  the  defendant  in 
the  place  wasted. 

The  case  was  tried  before  Mr.  Justice  Brayton,  with  a  jury, 
at  the  March  term  of  this  court  for  the  county  of  Kent,  1860, 
when  it  appeared,  that  the  title  of  the  said  Henrietta,  if  any, 
was  derived  under  the  will  of  her  father,  the  late  Dr.  Thomas 
O.  H.  Carpenter.     The  defendant  claimed,  that  at  the  time  of 
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the  commission  of  the  alleged  waste,  the  said  Henrietta,  by 
the  true  construction  of  the  will  of  her  father,  had  no  such 
interest  in  the  place  claimed  to  have  been  wasted  as  entitled 
her,  under  the  statute,  to  maintain  this  action.  The  judge 
who  presided  at  the  trial  having  ruled  that  she  was  a  tenant 
in  common  in  the  "premises  with  the  defendant,  and  the  plain- 
tiffs having  recovered  a  verdict  for  damages  for  the  waste  done 
by  him,  the  defendant  now  moved  for  a  new  trial,  upon  the 
ground  of  error  in  law  in  the  above  ruling. 

The  clauses  of  the  will  of  Dr.  Carpenter  upon  which  the  title 
of  his  daughter  turned,  and  the  facts  which  gave  rise  to  the 
question,  are  sufficiently  stated  in  the  opinion  of  the  court. 

W.  2£  Potter,  for  the  motion. 

James  Tillinghasty  against  it 

Brayton,  J.  This  action  was  brought  under  section  2,  of 
chap.  204,  of  the  Revised  Statutes,  which  provides,  that  "  if 
any  joint  tenant,  tenant  in  common,  or  coparcener,  shall  com- 
mit any  waste  on  any  estate  by  him  holden  in  joint  tenancy, 
tenancy  in  common,  or  coparcenary,  without  the  consent  of  the 
%  other  joint  tenants,  tenants  in  common,  or  coparceners,  he  shall 
forfeit  double  the  amount  of  the  waste  so  done,  to  be  recovered 
by  the  other  joint  tenants,  tenants  in  common,  or  coparceners, 
to  their  own  use." 

The  question  made  by  the  motion  for  a  new  trial  is,  whether 
the  plaintiff  is  within  the  provisions  of  the  act  She  claims  to 
be  a  tenant  in  common  of  the  premises  with  the  defendant. 
It  is  denied  that  she  has  any  estate  in  the  premises.  Her  title, 
whatever  it  is,  is  derived  to  her  under  the  last  will  and  testa- 
ment of  her  father,  Thomas  O.  H.  Carpenter,  bearing  date  the 
13th  day  of  June,  1839,  and  duly  admitted  to  probate  on  the 
8th  day  of  October  of  the  same  year.  The  devise  is  as  fol- 
lows, viz :  — 

"  Fifthly,  I  give  and  devise  to  my  said  daughter  Henrietta 
Matilda  Carpenter,  to  hold  during  her  minority,  or  until  she 
shall  arrive  to  the  age  of  twenty-one  years,  in  case  she  shall 
not  have  arrived  at  that  age  at  the  time  of  my  decease,  all  the 
residue  and  remainder  of  my  real  estate  in  the  town  of  Cov- 
entry, to  wit :  my  Baker  Farm  and  my  Morse  Lot,  and  for  par- 
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ticular  description  of  said  real  estate,  and  the  boundaries  and 
quantities  of  the  same,  reference  being  had  to  my  deeds  and 
conveyances  thereof  on  record  in  said  Coventry,  the  same  will 
folly  appear. 

"  Sixthly.  I  give  and  devise  to  my  two  sons,  viz :  William  L. 
Carpenter  and  Christopher  S.  Carpenter,  my  said  Baker  Farm 
and  Morse  Lot,  to  take  and  hold  the  same  from  the  time  my 
said  daughter  Henrietta's  term  shall  expire  therein  if  any  she 
shall  have  according  to  the  above  gift  to  her,  during  the  term 
of  their  natural  lives  equally  between  them,  and  then  to  their 
children  lawfully  begotten,  as  follows,  to  wit :  the  one  half  of 
said  real  estate  to  the  child  or  children  of  the  said  William  L. 
Carpenter  or  their  descendants,  if  any  such  there  be,  and  to  their 
heirs  and  assigns  forever,  and  the  other  half  to  the  child  or  chil- 
dren of  the  said  Christopher  S.  Carpenter  or  their  descendants, 
if  any  such  there  be,  and  to  their  heirs  and  assigns  forever. 
Provided,  however,  that  in  case  that  either  of  my  said  sons, 
William  L.  Carpenter  and  Christopher  S.  Carpenter  shall  die, 
leaving  no  child  or  children  or  their  descendants  to  take  and 
hold  as  lawful  heirs  the  portion  of  said  estate  herein  given  to 
such  deceased  son,  then  the  same  shall  go  to  the  child  or  chil- 
dren lawfully  begotten  of  the  other  of  my  last-named  sons,  or 
to  their  descendants,  if  any  such  there  be,  and  to  their  heirs 
and  assigns  forever ;  but  in  case  of  the  failure  of  said  estate 
vesting  in  the  legal  descendants  of  the  said  William  L.  Carpen- 
ter and  Christopher  S.  Carpenter  in  manner  as  aforesaid,  then, 
and  in  such  case,  I  give  and  devise  said  real  estate  to  my  said 
daughter  Henrietta  Matilda  Carpenter  as  follows,  viz. :  to  take 
and  hold  the  one  half  of  said  estate  upon  the  death  of  the  first 
of  my  said  sons,  William  and  Christopher,  and  the  other  half  of 
said  estate  upon  the  death  of  the  other  of  my  said  sons,  which 
shall  be  and  remain  to  her  my  said  daughter  Henrietta,  and  to  her 
heirs  and  assigns  forever,  providing  that  she  dies  leaving  lineal 
heirs  of  her  body ;  but  in  case  the  said  Henrietta  Matilda  shall 
die  leaving  no  child  or  children  or  their  descendants  to  take  and 
hold  said  real  estate  as  lawful  heirs,  then,  and  in  that  case,  I  give 
and  devise  said  real  estate  to  my  son  Thomas  O.  H.  Carpenter, 
Jr.,  and  to  my  daughter  Fanny  H.  Holden,  equally  between 
them,  and  to  their  heirs  and  assigns  forever." 
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It  was  in  evidence  cm  the  trial,  that  the  daughter  of  the  tes- 
tator, Henrietta,  the  plaintiff,  was,  at  the  time  of  the  testator's 
decease,  within  the  age  of  twenty-one  years ; — that  the  said 
Christopher  S.  Carpenter,  named  in  the  devise,  died  before  the 
commission  of  the  alleged  waste,  having  had  one  child,  bat 
leaving  no  child  living  at  his  death  ;  and  that  the  said  William 
L.  Carpenter,  named  in  said  devise,  is  still  living,  having  had  no 
child.  The  plaintiffs  claim,  that  under  this  deVise,  upon  the 
death  of  Christopher  S.  Carpenter,  an  estate  in  one  undivided 
half  part  of  the  premises,  vested  in  Mrs.  Wells,  the  plaintiff, 
and  that  the  estate  so  vested  was  either  an  estate  in  fee-simple, 
or  in  fee-tail.  The  defendant  insists,  that  no  estate  passed  to 
her,  but  that  the  estate  given  by  the  devise  to  the  said  Chris- 
topher S.  and  William  L.  was  an  estate  for  their  joint  lives, 
and  that  upon  the  death  of  the  said  Christopher,  the  survivor, 
William  L.  Carpenter,  succeeded  to  the  whole  for  his  life. 

The  language  of  this  devise  will  hardly  warrant  the  view 
taken  by  the  defendant.  The  devise  is,  to  William  and  Chris- 
topher, to  take  and  to  hold,  it  is  true,  "  during  their  natural 
*  lives ; "  but  to  hold,  not  jointly,  but  "  equally  between  them ; " 
so  that  they  were  to  hold  several  estates,  and  not  to  hold  jointly. 
There  is  no  provision  that  the  share  of  either  shall  go  to  the 
other  in  any  event,  but  to  their  children,  if  there  be  any ;  and 
that "  as  follows :  one  half  of  said  real  estate  to  the  child  or 
children  of  the  said  William,"  &c,"  and  the  other  half  to  the 
child  or  children  of  the  said  Christopher,"  &c;  showing  that 
the  testator  contemplated  that  the  sons  should  hold  in  moieties 
for  their  respective  lives,  and  that  upon  the  death  of  either,  his 
•  share  should  go  to  his  children,  if  there  were  any  such,  and  not 
to  the  surviving  brother.  The  language  of  the  proviso  makes 
this  entirely  clear :  "  that  in  case  either  of  my  sons  shall  die 
leaving  no  child  or  children  or  their  descendants  to  take  and 
hold  as  lawful  heirs  the  portion  of  said  estate  herein  given  to 
such  deceased  sony  then  to  go  to  the  children  of  the  other,  &c, 
if  any  such  there  be."  It  is  here  provided  that  the  several  estates 
of  each  son  shall,  upon  his  death,  go  to  his  own  descendants,  if 
any  he  have ;  and  if  he  have  none,  than  to  go,  not  to  the  sur- 
viving brother,  but  to  the  descendants  of  such  survivor,  if  he 
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have  any,  in  fee-simple.  But  it  is  still  'further  provided,  "  that 
in  case  of  the  failure  of  said  estate  vesting  in  the  legal  descend- 
ants of  the  said  William  L.  and  Christopher  in  manner  as 
aforesaid,  then  and  in  that  case,  I  give  and  devise  said  real  es- 
tate to  my  said  daughter  Henrietta,  as  follows :  to  take  and 
bold  one  half  of  said  estate  upon  the  death  of  the  first  of  my 
said  sons,  and  the  other  half  upon  the  death  of  the  other  of 
my  said  sons."  The  estate  of  each,  if  it  passed  at  all  to  the 
daughter,  was  to  pass  upon  the  death  of  such  son;  —  the  share 
of  each  upon  the  death  of  each.  The  state  of  things  upon 
which  the  estate  of  either  son  passed,  was,  in  the  contem- 
plation of  the  testator,  to  exist  at  the  death  of  such  son.  If  he 
left  children  or  descendants,  his  share  passed  to  them ;  if  not, 
and  the  surviving  son  left  such  children  or  descendants,  then  to 
the  descendants  of  such  survivor ;  and  if  there  were  no  descend- 
ants of  either,  then  the  estate  was  to  pass  to  the  daughter  Hen- 
rietta, to  hold  to  her  and  to  the  heirs  of  her  body.  Upon  the 
death  of  Christopher  without  children,  his  share  passed  from 
him  ;  and  there  being  no  children  or  descendants  of  the  sur- 
vivor William,  the  estate  failed  to  vest  in  the  legal  descendants 
of  Christopher  and  William  in  the  manner  provided,  or  in  the 
descendants  of  either,  and  must  by  the  terms  of  the  devise  pass 
to  the  daughter  Henrietta,  the  now  plaintiff.  The  motion  for  a 
new  trial  must  therefore  be  denied  with  costs. 
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Id  trover  by  the  vendor,  for  /oods  purchased  on  credit  by  the  defendant  by  means  of 
fraudulent  misrepresentations  of  his  own  property  and  that  of  another  by  whose  accep- 
tances he  secured  payment  for  the  goods,  it  is  not  necessary  —  the  drafts  being  over- 
due and  worthless  from  the  insolvency  of  both  parties  to  them  at  the  time  of  action 
brought— to  restore,  or  offer  to  restore,  them  to  the  defendant  before  the  commence- 
ment of  the  action;  but  it  is  sufficient,  if  they  are  brought  into  court  at  the  trial,  to  be 
impounded  for  the  use  of  the  defendant;  and,  in  such  case,  oash  and  the  note  of  a  third 
person,  originally,  or  before  the  discovery  of  the  fraud,  received  by  the  vendor  in  part 
payment  for  the  goods,  need  not  be  restored  to  the  defendant  at  all,  to  enable  the  ven- 
dor to  maintain  such  action  against  him  for  the  balance  of  the  goods  included  in  the 
purchase,  out  of  which  he  had  been  defrauded. 

Trover  for  the  conversion  by  the  defendant  of  a  large  quan- 
tity of  copper  whiskey  and  brandy  in  barrels,  the  property  of 
the  plaintiffs. 
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The  case  was  tried  at  the  September  term  of  this  court,  1859, 
before  the  chief  justice,  with  a  jury,  under  the  general  issue, 
and  at  the  trial  it  appeared,  that  the  liquors,  which  were  the 
subject  of  the  action,  were  bought  at  Baltimore,  in  Maryland, 
by  the  defendant  of  the  plaintiffs,  who  were  produce-dealers  in 
that  city,  on  credit,  in  three  several  parcels,  on  the  7th  day  of 
August  and  on  the  17th  and  30th  days  of  September,  1858 ; 
payment  to  be  secured  by  drafts  drawn  by  the  defendant  upon 
one  Philip  K.  Holbrook,  of  Boston,  at  four  months,  and  by  him 
accepted ;  that  the  credit  was  induced  by  false  and  fraudulent 
representations  of  the  ability  of  the  defendant  and  Holbrook  to 
pay  the  drafts  given  to  secure  it ;  the  defendant,  who  resided  in 
Smithfield,  Rhode  Island,  though  doing  business  in  Baltimore, 
being  grossly  insolvent,  and  Holbrook,  whom  he  represented  as 
worth  from  thirty  to  forty  thousand  dollars,  being  wholly  desti- 
tute of  property,  —  his  household  furniture  having  been  mort- 
gaged by  him  beyond  its  value,  for  five  hundred  dollars,  to  secure 
small  loans  of  from  ten  to  twenty-five  dollars,  from  time  to  time 
made  to  him  by  the  mortgagee.  To  prove  the  fraudulent  de- 
sign with  which  the  above  false  representations  were  made  to 
them  by  the  defendant,  the  plaintiffs  offered  evidence  of  similar 
false  representations  made  by  the  defendant  in  Baltimore,  at  or 
about  the  same  time,  to  other  dealers  there  for  the  purpose  of 
giving  credit  to  similar  drafts  and  procuring  credit  upon  the 
faith  of  them,  without  offering  to  prove  that  the  plaintiffs,  at 
the  time  they  gave  credit  to  the  defendant,  had  any  knowledge 
of  such  representations.  The  defendant  objected  to  this  proof; 
but  the  presiding  judge,  notwithstanding  the  objection,  ad- 
mitted the  proof  for  the  purpose  for  which  it  was  offered, 
whereupon  the  defendant  excepted.  It  further  appeared,  that 
the  goods  purchased  by  the  defendant  on  the  7th  day  of  Au- 
gust, 1858,  amounting  in  all  to  $1,396.94,  were  purchased  partly 
by  another  person,  one  Silsbury,  who  accompanied  the  defend- 
ant at  the  time  of  the  purchase,  and  that  the  defendant  then 
stated  to  the  plaintiffs  "  that  Mr.  Silsbury  wished  to  ship  with 
him,  and  that  by  buying  so  much,  the  plaintiffs  would  proba- 
bly make  the  price  less ; "  that  "  Silsbury  would  settle  for  his 
part,  and  the  defendant  for  his  part ; "  that  thereupon  Silsbury 
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said  to  the  plaintiffs,  that u  he  had  not  quite  cash  enough,"  and 
offered  to  the  plaintiffs,  to  make  up  the  balance  for  his  part, 
the  note  of  one  Franciscus,  for  the  sum  of  $275;  that  the 
plaintiffs  hesitated  to  take  the  note,  and  the  defendant  said 
that  "  he  was  prepared  to  settle  his  part,  as  soon  as  the  plain- 
tiffs had  agreed  with  Silsbury,  and  that  he  had  nothing  to  do 
with  Silsbury's  bargain;"  that  the  plaintiffs,  after  inquiring 
about  the  note  of  Franciscus,  agreed  to  take  it,  when  the  de- 
fendant said  "that  the  plaintiffs  could  make  out  the  bill  to 
him,  and  that  he  would  settle  with  them  for  the  whole,  and 
would  settle  with  Silsbury."  The  plaintiffs,  accordingly,  made 
out  the  bill  for  the  whole  purchase  against  the  defendant,  the 
goods  being  charged  upon  the  plaintiffs'  books  against  him,  and 
in  the  settlement  of  the  bill,  the  defendant  gave  to  the  plaintiffs 
the  Franciscus  note,  as  agreed,  for  0275,  and  $330.51  in  cash, 
covering  Silsbury's  part  of  the  purchase,  and  for  his  own  part 
of  it,  two  drafts  upon  Holbrook,  one  for  $352.23,  and  the  other, 
for  $439.20.  The  plaintiffs  claimed  damages,  and  the  verdict 
was  for,  only  one  half  of  the  goods  embraced  in  this  purchase. 
The  goods  purchased  on  the  17th  and  30th  days  of  September, 
1858,  were  settled  for  by  the  defendant  wholly  by  drafts  drawn 
by  him  on  Holbrook,  and  accepted  by  the  latter.  It  further 
appeared,  that  Holbrook  and  the  defendant  were,  at  the  time  the 
action  was  brought,  without  any  visible  property,  and  insolvent, 
and  that  the  drafts  given  for  the  goods  purchased  of  the  plain- 
tiffs were  returned  upon  the  plaintiffs  protested,  and  were  now 
brought  into  court  to  be  impounded  for  the  defendant's  use. 

In  this  state  of  the  proof,  the  defendant  called  upon  the  pre- 
siding judge  to  instruct  the  jury,  that  the  plaintiffs  could  not 
maintain  the  action,  without  restoring  or  offering  to  restore  to 
the  defendant,  before  bringing  it,  the  money  and  note  given  to 
them  in  settlement  of  the  bill  of  August  7, 1858,  and  the  drafts 
upon  Holbrook  received  by  them  in  part  settlement  of  that 
purchase,  and  in  settlement  of  the  purchases  of  September 
17th  and  30th  of  the  same  year.  The  judge  refused  this 
instruction,  but  ruled  pro  formd}  and  for  the  purposes  of 
this  trial  instructed  the  jury,  that  if  they  were  satisfied, 
from    the    proof,  that   the    goods,    for  which    damages    are 
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claimed  by  the  plaintiffs,  had  been  obtained  from  them  by  the 
false  and  fraudulent  representations  of  the  defendant,  they 
might  maintain  this  action  against  him  therefor,  without  restor- 
ing or  offering  to  restore,  previous  to  the  commencement  of  the 
action,  the  said  money,  note,  or  drafts,  or  either  of  them ;  and, 
so  far  as  the  goods  purchased  on  the  7th  day  of  August,  1858, 
were  concerned,  could  maintain  their  action  for  the  value  of  one 
half  thereof  without  restoring  or  offering  to  restore  to  the  de- 
fendant, at  any  time,  the  note  and  money  received  by  the  plain- 
tiffs for  the  other  half  of  said  goods. 

Under  these  instructions,  the  jury  having  returned  a  verdict 
for  the  plaintiffs  for  their  damages,  assessed  at  $1,396.25,  the 
defendant  now  moved  for  a  new  trial,  for  errors  of  law  in  the 
above  instructions,  and  in  the  admission  of  the  evidence  of  other 
fraudulent  representations  than  those  made  to  the  defendant. 

The  motion  was  argued  upon  briefs,  which  were  not  banded 
to  the  court  until  this  term. 

Payne,  for  the  defendant,  abandoned  the  ground  of  the  mo- 
tion founded  upon  the  admission  of  evidence  of  other  false  and 
fraudulent  representations,  for  the  purpose  specified,  than  those 
made  to  the  plaintiffs,  as  settled  by  authority ;  but  contended 
that  the  presiding  judge  erred  in  instructing  the  jury,  that  the 
plaintiffs  could  maintain  this  action,  which  proceeded  upon  the 
idea  of  a  rescission  of  the  contracts  of  sale,  without  restoring, 
or  offering  to  restore,  before  commencing  the  action,  the  money, 
drafts,  and  note  received  from  the  defendant,  or  without  at  any 
time  restoring,  or  offering  to  restore,  the  money  and  note.  2 
Parsons  on  Contracts,  277;  Kimball  v.  Cunningham,  4  Mass. 
502 ;  Conner  v.  Henderson,  15  lb.  319 ;  Miner  v.  Bradley,  22 
Pick.  457 ;  Thayer  v.  Turner,  8  Met  550 ;  Martin  v.  Roberts, 
5  Cush.  126;  Cook  v.  Oilman,  34  N.  H.  560;  Ketletas  v.  Fleet, 
7  Johns.  324;  Voorhees  v.  Earl,  2  Hill,  288 ;  Masson  v.  Bovet, 
1  Denio,  29  j  Hunt  v.  Silk,  5  East,  449. 

Eddy,  for  the  plaintiffs, 

To  the  admissibility  of  other  similar  false  and  fraudulent 
representations,  made  at  or  about  the  time  of  those  made  to 
the  plaintiffs,  for  the  purpose  of  proving  the  design  of  the  latter, 
cited  1  Starkie  on  Ev.  15, 18, 19,  352,  465;  1  Phillips  on  Ev. 
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116-139,  n.,  333,  352,  452,  n.,  465 ;  1  Greenl.  on  Ev.  §  53,  p.  74, 
and  cases  cited ;  Rowley  et  al.  v.  Bigelow  et  al.  12  Pick.  307  ; 
Gardner  v.  Preston,  2  Day,  205 ;  Allison  v.  Mattieu,  3  Johns. 
235 ;  Seaver  v.  Dinghy,  4  Greenl.  230 ;  Mc Kinney  v.  Dinghy, 
lb.  306 ;  Cary  et  al.  v.  Hotailing  et  al  1  Hill,  311 ;  Hall  v. 
Naylor,  4  Smith,  Court  of  Appeals,  588. 

To  the  point  that  the  restoration,  or  offer  to  restore  the  drafts, 
before  the  action,  or  the  note  and  cash  at  any  time,  in  trover  for 
goods  obtained  by  a  fraudulent  purchase,  was  unnecessary,  he 
cited  Ladd  v.  Moore,  3  Sandf.  Sup.  Ct  R.  589 ;  2  Parsons  on 
Contracts,  277 ;  Frost  v.  Lowry,  15  Ohio,  200 ;  Pierce  v.  Wood, 
3  Foster,  520 ;  Martin  v.  Roberts,  5  Cush.  126  ;  Levens  v.  Aus- 
tin, 1  Met  557;  Poor  v.  Wbodbum,  25  Verm.  234. 

Ames,  C.  J.  The  first  ground  for  new  trial  set  down  in  this 
notice  has  been  abandoned  at  the  argument ;  and,  indeed,  it 
cannot  be  doubted,  both  upon  principle  and  authority,  that  evi- 
dence of  similar  false  and  fraudulent  representations  made  by 
the  defendant  to  others,  at  or  about  the  time  such  representa- 
tions were  made  to  the  plaintiffs,  and  for  a  like  purpose,  is  ad- 
missible to  show,  that  the  latter  representations  were  not  casual 
or  misuuderstood,  but  were  made  with  design,  and  in  further- 
ance of  a  fraudulent  scheme  directed  against  others  as  well  as 
the  plaintiffs.  The  well  known  rule  admitting  other  instances 
of  the  prisoner's  passing  counterfeit  bank  bills,  in  order  to  show 
that  he  knowingly  passed  those  for  which  he  is  indicted,  is  a 
sufficient  warrant  for  this  ;  and  has  been  extended  by  this  court 
to  the  admission  of  evidence  that  the  prisoner,  at  or  about  the 
same  time,  passed  spurious  bank  bills,  for  the  purpose  of  prov- 
ing the  scienter  in  his  passing  the  particular  counterfeit  bank 
bill  charged  in  the  indictment  State  v.  Brown,  4  B.  L  528, 
538,  539. 

The  other  questions  raised  by  the  motion  are  of  more  diffi- 
culty, and  demand  a  more  extended  consideration. 

The  right  of  a  party  who  has  been  deprived  of  his  property 
by  fraud  in  the  guise  of  a  contract  of  sale,  to  avoid  the  con- 
tract, whether  executory  or  executed,  is  an  important  practical 
right ;  and  in  his  pursuit  of  it,  whether  at  law  or  in  equity,  he 
should  be  defeated  or  delayed  by  no  technicalities,  and  embar- 
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rassed  by  no  empty  ceremonies.  To  retake  his  own  from  the 
wrongdoer,  with  or  without  legal  process,  as  the  circumstances 
of  the  case  may  justify  or  require,  or  if  it  be  sold  or  secreted, 
to  be  able  promptly  to  direct  against  him  the  most  stringent 
remedy  for  damages,  is  what  he  may  demand  as  accordant  with 
the  spirit  of  all  civilized  jurisprudence.  The  substantial  rights 
even  of  a  fraudulent  person  proceeded  against  should,  undoubt- 
edly, be  respected;  but  beyond  this,  little  form  or  ceremony 
need  be  used  towards  him  to  compel  him  to  disgorge  his  ill-got- 
ten gains.  If  the  person  defrauded,  after  obtaining  knowledge 
of  the  fraud,  either  by  express  binding  agreement  or  by  his  con- 
duct, ratifies  the  contract  fraudulently  procured  from  him,  it  is 
his  right  to  do  so  ;  and  having  done  it,  he  must  be  deemed  to 
have  waived  all  remedy  for  the  fraud.  If  there  has  been  no 
such  waiver,  he,  nevertheless,  should  not  be  permitted  to  rescind 
the  contract  on  his  part,  without  a  substantial  restoration  to 
the  other  party  of  all  that  he  has  received  by  virtue  of  it.  He 
may  not  have  replevin  or  trover  for  his  goods,  which  actions  pro- 
ceed upon  the  idea  of  the  rescission  of  the  contract  of  sale,  but 
will  not,  therefore,  be  without  legal  remedy  for  the  fraud  prac- 
tised upon  him  ;  but  may  have  an  action  for  deceit,  which  pro- 
ceeds upon  no  such  notion.  But  why  should  the  injured  party 
be  deprived  of  any  remedy  which  the  law  gives  for  such  a 
wrong,  because  he  has  not  performed  an  useless  ceremony  ? 

We  ask  this  question  in  application  to  the  defendant's 
ground,  that  this  action  is  not  maintainable  against  him,  be- 
cause the  plaintiffs  did  not,  prior  to  its  commencement,  restore 
or  offer  to  restore  to  him  the  drafts  accepted  by  Holbrook. 
Now  the  evidence  finds,  that  these  drafts  were,  at  the  time  the 
action  was  brought,  if  not  before,  utterly  worthless ;  the  defend- 
ant, the  drawer,  and  Holbrook,  the  acceptor,  being  without  visi- 
ble means  of  payment  or  any  property  whatsoever,  and  greatly 
insolvent.  There  is  no  pretence,  in  fact,  that  the  defendant  has 
been  injured  by  keeping  them  back ;  and  they  were  brought 
into  court  at  the  trial,  and  are  now  impounded  for  his  use,  with 
as  much  value  attached  to  them  as  they  ever  possessed.  It 
appears,  therefore,  that  the  defendant  insists  in  his  defence, 
that  a  wholly  useless  ceremony  has  not  been  performed  with 
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regard  t6  them.  Undoubtedly,  his  substantial  rights  ought  not 
to  be  sacrificed  by  the  omission  on  the  part  of  the  plaintiffs,  of 
any  act  in  the  rescission  of  the  contract  which  is  necessary  to 
secure  them  ;  but  with  what  face  can  he  claim,  as  a  bar"to  sub- 
stantial justice,  that  mere  forms  and  ceremonies  have  not  been 
practised  towards  him  ?  It  is  in  our  judgment  quite  enough 
that  he  should  not  be  really  prejudiced  by  the  rescission  of  the 
sale  which  his  fraudulent  representations  procured ;  that  to  do 
the  plaintiffs  justice,  no  injustice  should  be  done  to  him. 

Where,  indeed,  a  contract  of  sale  is  rescinded  under  .some 
term  contained  in  it,  or  from  some  unexpected  failure  of  con- 
sideration, or  mere  breach  of  its  conditions,  the  general  rule  is, 
that  to  enable  one  party  to  treat  it  as  rescinded,  he  must  first 
return  to  the  other  all  that  he  has  received  by  virtue  of  it.  But 
the  rule,  even  in  such  cases,  does  not  apply  to  things  merely  col- 
lateral to  the  contract  and  subject  of  sale ;  so  that  in  Wilkinson 
v.  Lloyds  7  A.  &  E.  (n.  s.)  27,  which  was  assumpsit  to  recover 
the  price  of  certain  shares  in  a  coal  company,  the  transfers  of 
which,  the  directors  of  the  company,  under  a  clause  in  its  deed 
of  settlement,  refused  to  sanction,  it  was  held,  that  although 
the  defendant  had  a  right  to  require  the  redelivery  of  the  trans- 
fers to  him,  yet  that  the  return  or  cancellation  of  them  was  not 
a  condition  precedent  to  the  maintenance  of  the  action.  Now, 
the  drafts  drawn  by  the  defendant,  and  by  him  accepted,  were 
not  the  consideration  stipulated  for  the  liquors  sold  to  the  de- 
fendant; that  was  so  much  money,  the  drafts  being  merely 
security  for  its  payment ;  so  that  when  the  drafts  became  due 
and  were  unpaid,  the  plaintiffs  might  sue  for  the  price  of  the 
liquors,  bringing  the  drafts  into  court  to  be  impounded,  in  the 
event  of  judgment,  for  the  benefit  of  the  defendant.  It  would 
be  difficult  to  distinguish  this  case,  upon  principle,  from  the 
case  of  Wilkinson  v.  Lloyd,  within  the  most  rigid  requirement 
of  tender  before  action,  applicable  to  cases  of  the  rescission  of 
contracts  on  account  of  an  honest  failure  of  consideration. 

But  we  do  not  hold  that  the  rigid  rule"  of  tender  before  action, 
known  to  rescission  under  and  by  virtue  of  a  contract,  applies 
to  cases  of  the  avoidance  of  a  contract  on  the  ground  of  fraud. 
In  the  former  case,  the  pursuing  party  is  dealing  with  one  pre- 
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sumed  to  be  honest,  and  can  afford  to  wait  —  in  the  latter,  with 
one  who  has  defrauded  him  in  the  very  matter  of  the  suit ;  and 
he  should  be  delayed  by  no  useless  ceremony  in  the  way  of  the 
prompt  recaption  of  his  goods,  or  of  the  service  of  his  writ  in 
a  suit  for  damages  for  the  tortious  conversion  of  them.  Such 
a  condition  to  a  remedy  in  such  a  case  is  wholly  unknown  in 
courts  of  equity,  where  cases  of  rescission  or  cancellation  of 
contracts  on  the  ground  of  fraud  usually  come ;  the  court  deem- 
ing it  quite  sufficient  to  provide  that  justice  be  done  to  the  in- 
jurious, as  well  as  to  the  injured  party,  by  its  own  action. 
Adams's  Equity,  171,  and  cases  cited.  No  good  reason  can  be 
given  why,  when  courts  of  law  deal  with  the  rescission  of  con- 
tracts on  the  ground  of  fraud,  they  should  not  do  so,  so  far  as 
the  nature  of  their  remedies  will  permit,  upon  the  same  footing 
with  courts  of  equity.  This  was  both  the  view  and  course  of 
Lord  Alvanley,  when  sitting  as  a  law  judge  in  a  case  of  the  re- 
scission of  a  contract  from  failure  of  consideration  which  was 
brought  before  him.  Johnson  v.  Johnson,  3  B.  &  P.  162, 169, 170. 
So  far  as  the  drafts  in  question  are  concerned,  this  is  easily  done, 
and  in  accordance  with  well-known  legal  analogy,  by  requiring 
them,  instead  of  being  tendered  before  action,  to  be  brought 
into  court  at  the  trial,  and  impounded  for  the  benefit  of  the 
defendant. 

The  case  of  Ladd  v.  Moore,  3  Sandf.  Sup.  Ct.  R.  589,  is  in 
entire  accordance  with  these  views.  Inlhat  case  the  plaintiffs, 
who  had  been  defrauded  by  false  representations  with  regard  to 
the  property  of  the  defendant,  into  selling  him  some  four  hun- 
dred and  eighty  dollars'  worth  of  silver  ware,  for  which  they 
received  from  the  defendant  two  hundred  dollars  in  cash,  and 
his  promissory  note  at  sixty  days  for  the  balance,  upon  the  dis- 
covery of  the  fraud,  brought  trover  for  the  goods,  without  first 
tendering  to  the  defendant  the  note,  and  without  offering  in 
court  to  return  the  two  hundred  dollars.  The  note  having  been 
brought  into  court  at  the  trial  for  the  use  of  the  defendant,  a 
motion  to  set  aside  a  verdict  for  the  plaintiffs,  for  the  value  of 
the  ware,  less  the  two  hundred  dollars  paid,  was  refused,  al- 
though there,  as  here,  it  was  claimed  that  no  such  tender  of 
money  or  note  had  been  made.     It  is  said  by  the  counsel  for 
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the  defendant,  that  the  facts  of  that  case  showed,  that  the 
plaintiff  could  not,  upon  search,  find  the  defendant  to  make 
the  tender  before  the  action  was  brought*  In  their  judgment, 
however,  the  court  do  not  notice  this  fact  as  having  any  bearing 
upon  the  question  of  tender,  but  only  upon  the  demand  of  the 
goods  before  action,  as  evidence  of  conversion.  With  regard 
to  there  having  been  no  offer  to  restore  the  note  before  action, 
or  the  money  at  any  time,  the  court  say :  "  It  is  undoubtedly 
true,  as  a  general  rule,  that  a  party  who  would  disaffirm  a  con- 
tract, must  return  whatever  he  has  received  upon  it.  But, 
surely,  they  must  be  upon  the  condition,  that  the  party  return- 
ing shall  thus  restore  himself  to  his  own  original  position ;  else, 
in  case  of  fraud,  the  party  committing  the  fraud  might,  as  in 
this  case,  place  himself  in  a  situation  in  which  he  could  not 
restore,  and  yet  the  injured  party  shall  have  no  redress,  through 
a  proceeding  to  arrest  the  person  of  the  defendant,  unless  he 
restores  all  that  he  has  received,  and  obtains  nothing  but  a 
judgment,  which,  in  a  majority  of  instances,  proves  worthless. 
Most  of  the  cases  in  which  the  rule  is  laid  down  relate  to  ex- 
ecutory sales,  and  where,  on  the  ground  of  failure  to  fulfil,  the 
other  party  seeks  to  rescind.  Few  cases  relate  to  transactions 
which  are  fraudulent  and  void.  See  Voorhees  v.  Earl,  2  Hill, 
288,  opinion  of  Cowen,  J.,  and  cases  cited.  Suppose,  in  this 
case,  the  plaintiff,  before  suit  brought,, had  found  the  defendant, 
and  had  tendered  to  him  the  note  and  the  two  hundred  dollars, 
and  demanded  the  return  of  the  property,  which  had  been  re- 
fused, he  certainly  would  not  have  been  obliged  to  leave  the 
note  and  money  with  the  defendant  before  he  could  proceed  in 
trover  against  him.  Upon  the  trial,  the  plaintiff  was,  certainly, 
not  obliged  to  do  more  than  he  would  have  been  before  the 
commencement  of  the  suit,  except  as  to  the  note.  On  the  trial, 
he  must  tender  the  note,  because  that  is  merged  in  the  judg- 
ment ;  and  being  transferred,  might  otherwise  have  been  held  by 
bond  fide  holders,  and  the  defendant  thus  be  made  twice  liable. 
But,  on  the  trial,  there  was  no  pretence  that  the  defendant  had 
the  silver  ware  in  court  to  return  to  the  plaintiff,  on  recovering 
his  note  and  the  two  hundred  dollais.    If  he  had  been  solicitous 
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upon  this  subject,  he  might  have  brought  in  the  property  and 
tendered  it,  and  if  the  plaintiff  did  not  voluntarily  consent  to 
receive  it  and  return  the  note  and  money,  the  court  would  most 
probably  have  made  an  order,  by  which  judgment  would  not 
have  passed  against  him.  Selwyn's  N.  P.  1303, 1304 ;  7  T.  R. 
53.  But  says  Cowen,  J.,  in  Voorhees  v.  Early  speaking  of  the  rule 
where  a  party  desires  to  rescind,  he  need  do  so  in  toto;  "  even  in 
a  case  of  fair  sale,  the  rule  is  not  universal.  We  do  not  think 
that  it  can  or  ought  to  be  applied  to  this  case.     lb.  392,  393." 

In  the  case  at  bar,  as  well  as  in  the  cas3  just  cited,  the  de- 
fendant had,  long  before  the  action,  disabled  himself  from  restor- 
ing the  goods  of  the  plaintiffs ;  having  sold  and  shipped  them 
to  Holbrook,  as  he  himself  swears,  so  that  out  of  the  proceeds 
Holbrook  might  be  enable^  to  meet  these  very  drafts  which 
were  turned  over  to  the  plaintiffs. 

In  Thurston  v.  Blanchard,  22  Pick.  18,  the  supreme  court  of 
Massachusetts  held,  that  the  vendor  need  not  tender  or  return 
before  action,  the  vendee's  due  note,  and  in  Frost  v.  Lotflry, 
15  Ohio,  200,  the  supreme  court  of  Ohio,  that  he  need  not  ten- 
der or  return  the  accommodation  acceptance  of  another  given 
for  goods  sold  under  fraudulent  misrepresentations,  in  order  to 
maintain  trover  for  his  goods  against  the  vendee;  it  being  suffi- 
cient that  the  note  or  draft  had  never  been  negotiated,  and  was 
produced  at  the  trial  and  offered  to  be  surrendered  and  placed 
on  the  files  for  the  defendant's  use.  The  reason  given  is,  that 
the  defendant  could  ngt  be  prejudiced  by  the  want  of  such  pre- 
vious tender ;  and  the  rescission  of  the  contract  of  sale  rescinded 
the  note  or  contract  of  payment  by  the  vendee. 

In  Poor  v.  Washburn,  25  Vt  234,  which  was  replevin  for 
goods  procured  by  purchase  through  fraudulent  misrepresenta- 
tions of  the  purchaser  as  to.  the  value  of  the  note  of  a  third 
person  given  in  payment  for  them,  Redfieldy  C.  J.,  in  noticing 
that  there  had  been  no  tender  of  the  note  to  the  defendant 
before  action,  says:  "  If  the  plaintiff  has  parted  with  the  note, 
he  could  not  return  the  property,  even  when  he  proved  the  most 
unequivocal  fraud,  and  upon  the  trial  he  should  be  required  to 
furnish  the  note;"  and  again,  "  As  the  vendor  would  clearly  not 
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be  required  to  surrender  the  securities  until  he  could  obtain  a 
surrender  of  the  goods,  the  mere  form  of  offering  the  note  in 
exchange  for  the  goods  would  seem  very  idle." 

Even  in  the  case  of  Coolidge  v.  Brigham^  1  Met  547,  cited 
for  the  defendant,  the  court,  though  holding  that  the  note  of  a 
third  person  should  be  returned  before  commencing  an  action 
founded  upon  the  rescission  of  a  sale  on  the  ground  of  fraud  in 
the  purchase,  after  noticing  that  the  note,  which  had  upon  it 
two  forged  indorsements,  was  not  proved,  so  far  as  the  maker 
was  concerned,  to  be  worthless,  say,  "  It  is  true  that  eventually 
the  note  may  become  of  no  value,  either  by  the  death  or  insol- 
vency of  the  maker,  or  otherwise ;  but  this  possibility  does  not 
excuse  the  plaintiff  from  not  returning  the  note.  He  must,  if 
he  undertakes  to  rescind  the  contract,  either  restore  the  note,  or 
prove  clearly  that  in  no  event  can  it  be  of  any  value.  This  he 
has  failed  to  do,  and  cannot,  therefore,  be  allowed  to  treat  the 
note  as  a  nullity."  lb.  550.  Now,  without  adopting  the  de- 
cision in  this  case  as  a  proper  application  to  it  of  the  law 
respecting  the  rescission  of  contracts  on  the  ground  of  fraud, 
unless,  indeed,  upon  the  supposition  of  the  counsel  for  the 
plaintiffs,  that  the  vendor  did  not  offer  at  the  trial  to  restore  the 
note,  yet,  as  we  understand  the  judgment  of  the  court,  they 
would  have  deemed  the  prior  tender  of  the  note  unnecessary,  if 
the  note  had  been  proved  to  be  worthless  through  the  present 
insolvency  of  the  maker  of  it.  In  this  view  of  the  decision,  it 
cannot  help  the  defendant  in  the  case  at  bar;  the  proof  showing 
that  both  the  defendant,  the  drawer,  and  Holbrook,  the  acceptor, 
of  these  drafts,  were  insolvent 

It  is  further  objected,  however,  to  the  defendant's  right  to 
rescind  the  sale  of  August  7,  1858,  that  neither  before  com- 
mencing this  action,  nor  at  the  trial,  did  the  plaintiffs  restore,  or 
offer  to  restore,  Franciscus'  note  for  two  hundred  and  seventy-five 
dollars,  nor  the  cash,  three  hundred  and  thirty  dollars  and  fifty- 
one  cents,  both  received  from  the  defendant  for  Silsbury's  half 
of  the  purchase,  though  they  offered,  at  the  trial,  to  restore  Hol- 
brook's  acceptances,  received  for  the  other  half. 

The  evidence  clearly  showed,  that  Silsbury  was  the  purchaser 
of  one  half  of  the  whiskey  embraced  in  the  contract  of  sale  of 
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that  date,  dealing  personally  with  the  plaintiffs  for  his  share  of 
the  purchase,  and  separately  arranging  with  them,  and,  by  the 
hand  of  the  defendant,  actually  paying  them  for  his  half  thereof 
in  the  cash  and  note  in  question.  This  payment  discharged 
Silsbury  from  all  responsibility  to  the  plaintiffs ;  and  it  is  ap- 
parent, that  it  was  only  for  convenience  in  entering  the  transac- 
tion in  the  plaintiffs'  books,  that  the  whole  purchase  was  at  the 
defendant's  suggestion,  charged  to  him,  and  he,  on  the  other 
hand,  credited  with  the  note  and  cash,  in  reality,  through  him, 
received  from  Silsbury.  With  what  justice  can  the  defendant 
then  claim  that  the  plaintiffs  should  restore  to  him  this  note 
and  cash.  Looking  behind  the  mere  form  of  the  transaction, 
at  its  substance,  it  is  evident  that  the  credit  to  the  defendant 
was  merely  for  one  half  the  purchase,  the  other  half  having  been 
paid  for  by  Silsbury.  If  the  note  and  cash  were  to  be  returned 
to  any  one,  it  should  be  to  Silsbury,  from  whom  they  were  re- 
ceived. He  cannot,  however,  claim  them,  since  he  received  for 
them  all  the  value  for  which  he  stipulated ;  and  the  defendant, 
certainly,  cannot,  since  in  handing  them  to  the  plaintiffs  he 
acted  only  as  Silsbury's  agent,  in  carrying  out  Silsbury's  con- 
tract, made  personally  with  the  plaintiffs.  The  verdict  of  the 
plaintiffs,  embracing  only  one  half  of  this  purchase,  being  the 
half  covered  by  Holbrook's  drafts,  the  defendant  has  no  cause 
to  complain. 

But  even  upon  the  defendant's  view  of  the  transaction  of 
August  7,  that  the  purchase  and  settlement  by  note,  cash,  and 
drafts,  were,  as  between  him  and  the  plaintiffs,  made  by  him 
and  not  by  Silsbury,  we  do  not  see  upon  what  grounds  of  jus- 
tice the  plaintiffs  should,  because  they  have  received,  as  stipu- 
lated, payment  at  the  time  for  one  half  of  the  purchase,  be 
precluded  from  retaining  this  payment,  and  yet  avoiding  the 
other  half,  in  the  payment  for  which  they  have  been  defrauded. 
By  originally  receiving  the  note  and  cash,  they  cannot  be  said  to 
have  ratified  the  fraudulent  contract,  since  they  did  not  then 
know  of  the  fraud ;  and,  as  suggested  in  Ladd  y.  Moore,  svpra% 
it  would  be  a  singular  application  of  the  equitable  notion,  that 
upon  the  rescission  of  a  contract  both  parties  should  be  restored 
to  their  condition  prior  to  it,  to  require  the  plaintiffs,  who,  in 
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retaining  this  note  and  cash,  retain  only  what  they  are  entitled 
to  by  their  contract,  to  give  them  up  to  the  fraudulent  purchaser 
for  the  doubtful,  or  rather  desperate,  chance  of  getting  their 
value,  and  something  more,  back  again,  in  the  shape  of  dam- 
ages in  trover.  We  should  reject  the  whole  spirit  of  the  rule  of 
rescission,  if,  in  thus  applying  it,  we  clung  to  the  letter,  in  which, 
without  qualification  and  in  other  applications  it  is  sometimes 
expressed.  If,  indeed,  the  plaintiffs  had  been  warranted  in  re- 
taking, and  had  actually  retaken  upon  replevin,  all  the  goods 
embraced  in  the  sale  of  the  7th  of  August,  they  could  not,  in 
justice,  be  permitted  to  retain  them  without  restoring  the  note 
and  cash  given  for  them  by  way  of  part  payment ;  but  we  can 
see  no  reason  why  they  should  not  retain  their  verdict  for  dam- 
ages against  the  defendant,  for  that  portion  of  their  goods  out 
of  which  he  at  that  time  defrauded  them. 

This  motion  must,  upon  all  the  grounds  stated  in  it,  be  de- 
nied, and  judgment  be  entered  upon  the  verdict. 


William  M.  Bailey,  Trustee,  v.  Trustees  of  Power  Street 
Methodist  Episcopal  Church. 

A  pewholder  in  a  church,  whose  deed  from  the  society  before  it  was  incorporated  expressly 
subjected  his  pew  to  all  rates  and  taxes  imposed  thereon  by  the  trustees  for  expenses 
and  repairs,  cannot  object  to  the  repeal,  without  his  assent,  of  a  clause  in  the  charter, 
subsequently  obtained,  which  required  the  assent  of  a  majority  of  the  pewholders  to  the 
imposition  by  the  trustees  of  any  pew  tax,  where  the  general  assembly  have  expressly 
reserved  to  themselves  the  power  in  the  charter  to  alter,  amend, or  repeal  it  at  pleasure; 
nor  is  notice  to  the  pewholder  of  the  pendency  of  the  petition  to  the  assembly  for  such 
repeal,  in  conformity  with  ch.  2,  sect.  1  of  the  Revised  Statutes,  indispensable  to  the  act 
of  repeal. 

Bill  in  equity  by  the  complainant,  as  the  owner  of  two  pews 
in  the  Power  Street  Methodist  Episcopal  Church  in  Providence, 
to  restrain  the  trustees  of  said  church  from  selling  said  pews  for 
the  non-payment  of  a  tax  assessed  by  them  thereon.  The  bill 
alleged  in  substance  that  Samuel  B.  Mumford,  of  whose  estate 
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the  complainant  is  testamentary  trustee,  purchased  two  pews 
— one  in  1833  and  the  other  in  1835  —  in  the  Power  Street 
Methodist  Church,  the  deeds  of  which,  from  the  trustees  of 
said  society,  not  then  incorporated,  amongst  other  things,  pro- 
vided, that  no  right  was  thereby  transferred  to  the  said  "  Mum- 
ford,  his  heirs,  executors,  administrators,  or  assigns  to  interfere 
in  any  way  whatever  with  the  concerns  and  management  of  the 
house,  or  of  the  government  of  the  church  or  of  the  society,  or 
with  any  church  meeting  that  may  be  held  in  said  bouse ;"  and 
that  if  said  "  Mumford,  his  heirs,  &c,  shall  neglect  to  pay  to 
the  treasurer  of  the  aforesaid  society,  the  several  rates  and 
taxes  that  shall  be  levied  and  assessed  by  the  aforesaid  society 
on  said  pews,  for  the  purpose  of  raising  money  to  defray  the 
expenses,  and  of  necessary  repairs  made,  or  to  be  made,  on  said 
house,  or  the  lot  of  land  on  which  said  house  is  built,  together 
with  all  the  moneys  that  may  be  due  to  said  Bociety  from  said 
Mumford,"  that  said  pews  should  revert  to  the  society  and  be 
sold  by  them  for  the  satisfaction  of  such  rates,  taxes,  and  dues, 
and  the  balance,  if  any,  paid  over  to  said  Mumford ;  that  in 
1841  the  general  assembly  incorporated  the  trustees  of  said 
society  by  the  name  of  the  "  Trustees  of  the  Power  Street 
Methodist  Episcopal  Church,"  authorizing  said  trustees,  amongst 
other  things,  from  time  to  time,  as  might  be  required,  "provided  a 
majority  of  the  pewholders  assent  thereto,  to  assess  a  tax  on  all 
the  owners  of  pews  in  said  church,  on  their  original  valuation, 
for  the  purpose  of  raising  money  to  defray  the  expenses  for  re- 
pairs  made,  or  to  be  made,  on  said  church,  or  on  the  lot  of  land 
on  which  said  church  is  built,  and  for  insuring  the  same,"  with 
a  power  to  sell  the  pews  in  the  event  of  non-payment  thereof — 
said  act  of  incorporation  concluding  with  the  usual  clause,  that 
u  this  act  shall  be  subject  to  all  future  acts  of  the  general  as- 
sembly in  amendment,  or  repeal  thereof,  or  in  any  way  affecting 
the  same ; "  that  in  the  winter  of  1858-9  an  amendment  of  said 
charter  was  procured  by  the  trustees  from  the  general  assembly, 
by  which  they  were  empowered  "  to  assess  and  levy  upon  the 
pews  in  any  meeting-house,  owned  or  occupied  by  said  church, 
in  a  ratable  proportion  to  the  fixed  valuation  of  such  pews,  and 
to  collect  from  the  owner  or  owners  thereof,  all  sums  of  money 


Digitized  by  VjOOQlC 


SEPTEMBER  TERM,  1860.  498 

Bailey,  Trustee,  v.  Trustees  of  Power  Street  Methodist  Episcopal  Church. 


that  said  corporation  may  vote  to  be  necessary  and  requisite  for 
the  support  of  public  worship,  for  all  repairs  and  insurance  of 
said  meeting-house,  and  for  the  improvement'  of  the  lot  on 
which  it  stands,"  with  power  of  sale,  &c.,  and  repealing  so 
much  of  the  former  act  as  is  inconsistent  therewith ;  that 
said  act  in  amendment  was  procured  to  be  passed  without  any 
notice  given  to  the  complainant  or  other  pewholders  in  said 
church;  that  under  it  the  trustees  have  assessed  a  tax  upon 
the  pews  of  the  complainant  without  first  obtaining  the  consent 
of  a  majority  of  the  pewholders,  and  for  non-payment  of 
said  tax,  have  notified  him  that  they  shall  proceed  to  sell  his 
pews  —  from  which  sale  the  bill  prays  the  court  to  enjoin  them. 

To  this  bill  the  defendants  filed  a  general  demurrer. 

Hayes,  for  the  respondents. 

1.  The  amendment  of  1858  is  not  invalid  for  want  of  notice 
to  the  complainant  of  the  preferring  of  the  petition  therefor,  be- 
cause the  defendant  was  not  entitled  under  the  statute  to  notice, 
or,  if  entitled,  the  statute  was  repealed,  as  to  this  petition,  by 
the  act  of  the  assembly  passing  this  amendment. 

2.  The  amendment  of  1858  does  not  impair  the  obligation  of 
any  contract,  and  is  not  therefore  unconstitutional.  The  as- 
sembly, in  the  charter  of  1841,  expressly  reserved  the  power  to 
amend  or  repeal  the  same  ;  and  the  complainant  held  his  pews 
subject  to  this  reserved  power,  so  that  the  exercise  of  it  by  the 
general  assembly  cannot  impair  the  obligation  of  his  grants  of 
the  pews.  Dartmouth  College  v.  Woodward,  4  Wheat.  712, 
Story,  J. ;  2  Kent's  Com.  306  ;  Angell  &  Ames  on  Corp.  §  767  ; 
Wales  v.  Stetson,  2  Mass.  143. 

Bradley,  for  the  complainant,  contended,  that  the  amendment 
of  the  act  of  incorporation  in  1858,  dispensing  with  the  assent 
of  the  pewholders  to  a  tax  upon  the  pews,  was  void,  because 
passed  without  notice  to  them,  and  without  their  consent ;  and 
asked  the  court,  at  least  to  suspend  all  action  of  the  defendants 
under  it,  until  action  could  be  had  in  the  assembly  upon  a  peti- 
tion of  the  complainant  and  other  pewholders,  now  pending 
before  that  body. 

Ames,  C.  J.  The  original  deeds,  under  which  the  complain- 
ant derived  his  title  to  his  pews  from  this  church  society  before 
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it  was  incorporated,  expressly  subjected  them  to  such  rates  and 
taxes  as  might  be  imposed  thereon  by  the  society  for  general 
expenses,  and  for  repairs  both  of  the  church  and  lot ;  and  when 
the  society  became  incorporated,  although  the  charter  required 
the  assent  of  a  majority  of  the  pewholders  to  the  validity  of 
every  pew-tax,  yet  the  general  assembly  reserved  to  itself,  in  the 
amplest  terms,  by  the  last  section  of  the  charter,  the  power  to 
alter,  amend,  or  to  repeal  it  at  pleasure.  As  his  deed  did  not, 
so  neither  did  the  charter  give  to  the  testator  of  the  complainant 
or  to  his  assigns  any  vested  right  to  immunity  from  taxation, 
unless  the  tax  was  assented  to  by  a  majority  of  the  pewholders 
iu  the  church.  This  was  his  right  only  during  the  pleasure  of 
the  general  assembly;  and  when,  at  their  January  session, 
1858,  the  assembly  exercised  their  pleasure,  by  restoring  to  the 
society,  the  untrammelled  power  to  tax  the  pews  according  to 
the  tenor  of  the  deeds  of  the  pewholders,  they  certainly  im- 
paired the  obligation  of  no  contract  contained  either  in  the 
deeds  or  the  charter,  and  derogated  from  no  right  or  interest  of 
the  pewholders  of  a  fixed  or  permanent  character.  The  amend- 
ment to  the  charter  complained  of,  is  equally  within  the  control 
of  the  assembly,  as  the  original  clause  which  it  amended  ;  but 
we  do  not  see  why  the  pendency  of  the  petition  of  the  pew- 
holders before  the  assembly,  calling  upon  them  to  correct  their 
former  action  as  unadvised,  should  induce  us  to  stay  the  col- 
lection of  a  tax  which  has  been  legally  assessed. 

In  such  a  case  notice,  though  proper,  cannot  be  necessary  to 
the  validity  of  the  act  which  the  assembly  had  reserved  to  itself 
the  unconditional  power  to  pass ;  and  granting  that  the  case 
falls  within  the  scope  of  ch.  2,  sect  1  of  the  Revised  Statutes 
requiring  notice  to  be  given  to  parties  in  interest  on  all  petitions 
to  the  general  assembly  affecting  the  rights  or  interests  of  any 
person,  the  special  act  itself,  passed  by  the  assembly  without 
such  notice,  must  be  regarded  as  a  legislative  dispensation  there- 
from, or  a  repeal  of  the  general  statute  requiring  notice,  quoad 
this  particular  case. 

The  demurrer  must  therefore  be  sustained,  and  the  bill  of  the 
complainant  dismissed  with  costs. 
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State  (on  the  complaint  of  Augustas  Moffett)  v.  Job  Borden. 

The  wife  of  one  who  prosecutes  criminally  for  an  assault  and  battery  committed  upon  ber 
person  is  a  competent  witness  to  sustain  the  complaint,  notwithstanding  her  husband  has 
entered  Into  a  recognisance,  as  required  by  statute,  to  pay  costs  in  the  event  that  the 
proseoutton  fails. 

This  was  an  appeal  from  the  sentence  of  a  justice  of  the 
peace,  upon  a  warrant  for  an  assault  and  battery  upon  one 
Clorinda  Moffett,  issued  upon  the  complaint  of  her  husbana. 
At  the  trial  of  the  appeal  before  Mr.  Justice  Shearman  with  a 
jury,  at  the  December  term  of  the  court  of  common  pleas  for 
the  county  of  Providence,  1859,  the  prosecutor,  to  maintain  his 
complaint,  called  his  wife  as  a  witness ;  whereupon  it  was  ob- 
jected, that  she  was  incompetent  to  support  the  complaint  of 
her  husband,  on  account  of  his  liability  for  costs  in  case  of  his 
failing  to  make  good  his  complaint.  The  court  admitted  her 
to  testify,  notwithstanding  the  objection;  and  the  defendant, 
being  convicted,  brought  his  exception  to  the  ruling,  to  this 
court,  for  review. 

Thurston  Sf  Ripley,  in  support  of  the  exception,  cited  1 
Greenleaf's  Ev.  §  334;  Gilbert's  Ev.  133,  134;  Bac.  Abr. 
Evidence,  A.  1 ;  2  Hawkins's  P.  C.  ch.  46,  §§  70,  71 ;  Ed- 
wards v.  Pitts,  3  Strobh.  140 ;  Pyle  v.  Moulding,  7  J.  J.  Marsh. 
202;  Fitch  v.  Bill,  11  Mass.  286;  City  Bank  v.  Bangs,  3 
Paige,  36. 

Ballon  Sf  BrownelU  for  the  prosecution,  cited  Littlefield  v. 
Rice,  10  Met.  287 ;  Stanton  v.  Wilson,  3  Day,  37 ;  Pedley  v. 
WellesUy,  3  Car.  &  P.  558 ;  Baring  v.  Reeder,  2  Hen.  &  Munf. 
154,  168 ;  Griffin  v.  Brown,  2  Pick.  308 ;  2  Stark.  Ev.  (4th 
Amer.  ed.)  708,  709;  1  Greenl.  Ev.  §  334. 

Ames,  C.  J.  The  prosecutor,  even  when  interested  in  costs 
to  make  good  his  complaint,  has,  upon  the  ground  of  necessity 
or  policy,  been  ordinarily  admitted  here  as  a  witness ;  and  the 
practice  seems  to  be  sufficiently  sustained  by  authority.  The 
Queen  v.  Muscot,  10  Mod.  193.  1  Chitty's  Crim.  Law,  596  & 
cases  cited.     In  case  of  a  complaint  for  threats  against  the 
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person  or  property  of  another,  although  the  statute  requires 
from  the  complainant  a  recognizance  to  pay  costs  in  the  event 
of  failure,  yet  it  expressly  makes  it  the  duty  of  the  magistrate 
judicially  to  inquire  into  the  truth  of  such  complaint,  "  by  the 
oath  or  affirmation  of  the  complainant  or  witnesses,  as  well  for 
as  against  the  accused."  Rev.  Sts.  ch.  220,  §  6.  It  can 
hardly  be  supposed  that  when  violence  to  the  person  has  ac- 
tually been  done,  a  similar  requirement  as  to  costs,  made  to 
save  the  state  from  the  expenses  of  groundless  prosecutions, 
^as  designed  to  exclude  the  only  evidence  by  which,  in  general, 
the  complaint  could  be  sustained. 

This  policy  applies  with  quite  as  much  m force  to  admit  the 
testimony  of  the  wife  of  the  prosecutor,  in  case  of  violence  to 
her  person,  as  to  admit  his.  For  her  protection  she  may  in  such 
case  testify  against  her  husband,  if  the  author  of  the  violence, 
(1  Chit  Crim.  Law,  595,  n.  B.,)  and  still  more  should  she  be 
permitted,  for  the  same  reason,  to  testify  against  a  third  person 
who  has  committed  violence  upon  her,  when  her  husband,  as  it 
is  his  peculiar  duty  to  do,  prosecutes  for  such  an  offence. 

The  exception  is  overruled,  and  sentence  must  follow  the 
verdict. 
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The  liability  of  a  town  to  repair  a  highway  within  its  limits  may  be  proved,  upon  an  in- 
dictment ngainst  it  for  neglecting  to  repair,  by  the  assumption  by  the  town  of  the  duty 
to  repair  and  actually  repairing  the  same  from  time  immemorial;  the  24th  and  26th 
sections  of  chapter  48  of  the  Revised  Statutes  not  being  construed  to  change  the 
common  law  in  this  respect,  nor  the  16th  section  of  the  same  chapter,  and  those  im- 
mediately following  it,  to  abrogate  the  liability  of  a  town  to  repair,  fixed  before  the 
passage  of  that  portion  of  the  statute. 

Indictment  against  the  town  of  Cumberland,  for  not  keep- 
ing in  repair  a  highway  within  the  limits  of  said  town.  The 
indictment  was  tried  at  the  present  term  of  this  court  before 
Mr.  Justice  Bosworth  and  a  jury :  and  at  the  trial  the  defend- 
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ant  requested  the  judge  to  instruct  the  jury,  that  if  the  jury 
found  that  the  portion  of  the  highway  charged  in  the  indict- 
ment to  be  out  of  repair  was  a  highway  only  by  user,  and  was 
not  over  a  dividing  line  between  towns  or  states,  and  was  not; 
found  to  have  been  actually  laid  out,  or  expressly  declared  a. 
highway,  by  the  town  council  of  the  town  of  Cumberland, 
they  must  return  a  verdict  for  the  defendant,  although  the  re* 
pairing  of  said  highway  may,  from  time  immemorial,  have  been 
assumed  and  done  by  said  town*  The  judge  refused  so  to  in- 
struct the  jury,  but  did  instruct  thyrn,  that  the  town  might  be 
liable,  if  it  had  assumed  to  make  and  had  made  repairs  on  the 
highway  from  time  immemorial. 

Under  this  instruction  the  jury  having  returned  a  verdict  of 
guilty  against  the  defendants,  a  motion  was  now  made  for  a 
new  trial,  upon  the  ground  that  the  instruction  was  erroneous 
in  matter  of  law. 

Weeden,  for  the  motion. 

Payne  8f  Colwell,  against  it 

Bosworth,  J.  In  this  case,  exception  is  taken  to  the  charge 
given  by  the  judge  to  the  jury,  on, the  trial  of  an  indictment 
against  a  town  for  neglecting  to  repair  a  highway.  The  de* 
fendant  claimed,  that  the  town  was  not  liable  for  neglect  to 
repair  a  highway  which  was  such  by  user,  unless  tfie  same  was 
proved  to  have  been  declared  to  be  a  public  highway  by  the 
town  council  of  the  town.  The  court  instructed  the  jury,  that 
if  the  proof  in  the  case  was  such  as  to  satisfy  them  that  the 
highway  had  been  immemorially  used  by  the  public  as  a  high* 
way,  and  had  been  immemorially  repaired  by  the  town,  they 
might  find  it  a  public  highway  which  the  town  was  bound  by 
law  to  keep  in  repair.  There  is  no  doubt  that  at  common  law, 
such  proof  is  sufficient  to  establish  the  existence  of  the  high- 
way and  the  liability  to  keep  it  in  repair. 

The  exception  is  grounded  on  the  25th  section  of  chapter 
43,  of  the  Revised  Statutes.  That  section  is  immediately  pre- 
ceded by  a  section  in  affirmance  of  the  common  law,  providing 
that  nothing  in  the  chapter  of  which  it  is  a  part,  which  is  the 
general  highway  act,  shall  be  construed  to  hinder  or  prevent  the 
public  from  acquiring  by  dedication  or  user,  lands,  or  any  in* 
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terest  in  lands,  for  highways  or  other  public  uses,  according 
to  the  course  of  the  common  law;  and  section  25  provides, 
that  the  section  preceding  shall  not  be  construed  to  render 
any  town  liable  for  repairing  or  amending  a  highway,  unless  it 
shall  have  been  declared  to  be  a  highway  by  the  town  council 
of  the  town  wherein  it  lies.  The  last  of  these  sections  refers 
only  to  the  other:  its  purpose  is  to  rebut  any  inference  that 
might  arise  from  establishing  a  right  of  highway  in  the  public 
by  user  or  dedication,  with  regard  to  the  duty  of  the  town  to 
repair.  The  obligation  on  the  part  of  the  town  to  repair  is  left 
to  be  ascertained  or  proved,  independently  of  the  24th  section. 
Section  25  does  not  profess  to  relate  to  any  other  part  of  the 
statute,  or  to  the  common  law  obligations  of  the  towns.  At 
common  law,  although  there  may  be  a  right  established  by  use 
by  the  public  of  lands  dedicated  to  the  public  use,  the  liability 
to  repair  will  not  be  created  unless  by  some  act  of  acquiescence 
or  adoption.  See  2  Greenleaf  on  Evidence,  552.  The  statute 
provides,  (§§  16-21,  ch.  43,  Rev.  Stats.)  that  lands  used  for 
public  highways  for  twenty  years  may  be  declared  by  the 
towns  to  be  public  highways,  and  taken  and  used  as  public 
highways,  as  fully  and  effectually  as  if  regularly  laid  out  and 
established.  This  proceeding  renders  the  town  liable,  and  the 
25th  section  Acknowledges  this  liability,  leaving  all  other  liabil- 
ity to  rest  upon  law  independently  of  the  preceding  section, 
from  the  terms  of  which  no  liability  is  to  be  construed  to  arise. 
No  change  is  made  in  the  law  affecting  the  liability  of  the  towns 
to  repair  and  amend  the  highways,  as  existing  by  force  of  the 
statutes,  or  as  arising  under  the  common  law. 

The  highway  in  question  was  established  as  a  public  high- 
way by  use ;  and  the  town,  by  immemorial  repairs,  had  recognized 
and  fixed  its  liability  long  before  this  statute  was  passed.  We 
do  not  think  it  was  the  intent  of  the  statute  to  change  the  com* 
mon  law  in  this  respect,  or  to  exempt  the  towns  from  liabilities 
fixed  by  their  acts  under  the  law,  prior  to  its  passage.  If  the 
doctrine  contended  for  by  the  defendants'  counsel  were  estab* 
lished  as  law,  many,  if  not  most,  of  the  highways  in  Cumber- 
land, and  in  the  other  towns  which  came  under  the  jurisdiction 
of  this  state  in  1746,  and  which  have  been  used  by  the  public 
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and  kept  in  repair  by  the  towns  for  more  than  a  hundred  years, 
would  cease  to  be  highways  which  the  towns  are  under  ob- 
ligation to  repair. 

The  motion  is  denied  with  costs. 


Clark  Walling  v.  Esten  Angell  &  others. 

An  agreement  to  pay  money,  procured  by  the  plaintiff  from  those  preferred  in  a  will  by 
concealing,  after  the  death  of  the  testator  and  before  probate,  the  place  of  its  deposit, 
and  by  threatening  to  destroy  it, "is  illegal  and  void;  and  finds  no  support  in  the  fact, 
that  the  testator  himself  placed  it  in  the  hands  of  the  plaintiff's  son,  and  under  the 
plaintiff's  sole  control,  with  full  authority  to  the  latter  to  use  it  for  such  extortion. 

Assumpsit  upon  the  following  agreement,  signed  by  the  de- 
fendants :  — 

«  $900.  Burrillville,  Sept  26, 1855. 

"  We  severally  and  jointly  promise  to  pay  Clark  Walling  the 
sum  of  nine  hundred  dollars,  in  two  years  after  date,  without  in- 
terest, providing  the  last  will  of  our  father  is  brought  forward, 
approved,  and  allowed. 

"  As  witness  our  hands,  &c." 

At  the  trial  of  the  case,  under  the  general  issue,  before  the 
chief  justice  with  a  jury,  it  appeared,  that  the  defendants  were 
the  sons,  and  the  plaintiff,  one  of  the  sons  in  law,  of  Randall 
Angell,  late  of  Burrillville,  and  that  the  agreement  upon  which 
the  suit  was  brought  was  obtained  under  the  following  circum- 
stances, disclosed  by  the  testimony  of  the  plaintiff;  that  some 
time  in  the  year  1850  or  1851,  the  said  Randall  came  to  the 
plaintiff's  house  in  Bunillville,  and  after  considerable  conversa- 
tion, produced  and  desired  the  plaintiff  to  take  charge  of,  his 
last  will  and  testament ;  that  the  plaintiff  declined  the  charge, 
although  at  the  request  of  the  said  Randall  he  read  the  will, 
and  by  bis  leave  took  some  minutes  from  it ;  that  said  Randall 
then  went  away,  saying  as  he  left, "  that  he  would  leave  his 
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will  somewhere  in  North  Providence  or  Smithfield,  and  would 
let  the  plaintiff  know  where,"  and  also  saying,  "  that  he  would 
not  leave  it  among  the  Angells,"  assigning  as  a  reason,  "that 
his  boys  got  it  once,  and  cancelled  it,  and  he  did  not  mean  that 
they  should  get  it  again  ; "  that  the  said  Randall  took  away  his 
will  with  him,  and  in  two  or  three  days  came  back  with  it,  and 
again  tried  to  induce  the  plaintiff  to  take  the  custody  of  it, 
which  the  plaintiff  again  declined  to  do ;  that  the  said  Randall 
then  placed  the  will  in  the  hands  of  one  Aaron  Walling,  son 
of  the  plaintiff  and  his  own  grandson,  directing  the  said  Aaron 
to  take  charge  of  it  until  he  called  for  it,  and  if  he  did  not  call 
for  it,  to  deliver  it  to  the  plaintiff  after  his  decease,  if  the  plain* 
tiff  called  for  it,  and  to  no  one  else ;  that  the  said  Randall  told 
the  plaintiff  that  he  had  thought  a  great  deal  about  this  of  late, 
and  that  he  wanted  his  daughter's  children  should  share  about 
equal  with  his  son's  children ;  that  he  did  not  know  why  his 
daughter's  children  were  not  as  near  to  him  as  other  men's 
daughter's  children,  —  and,  in  conclusion,  said  to  the  plaintiff 
"  that  he  wanted  the  plaintiff  to  have  half  of  the  farm  in  North 
Providence,  and  half  in  Smithfield,  and  when  it  was  sold,  lie 
wanted  him  to  buy  the  other  half;"  and  that  he  wanted  the 
plaintiff,  "  after  his  decease,  to  go  to  Eaten  (his  son)  and  have 
no  talk  with  any  one  else  of  the  family,  as  he  thought  Esten 
would  do  what  was  right,  and  tell  Esten  his  wishes,"  and  that, 
"  if  Esten  would  not  do  about  what  he  (the  plaintiff)  thought 
waB  right,  that  he  (the  plaintiff)  might  get  the  will  and  destroy 
it,  if  he  was  a  mind  to,  and  then  he  would  be  sure  of  getting 
his  rights;"  that  said  Aaron  took  the  will  and  kept  it  until 
after  the  said  Randall's  death,  when  the  plaintiff  went  to  Esten 
Angell,  one  of  the  testator's  sons,  as  directed  by  the  testator, 
and  told  him  the  conversation  which  the  testator  had  had  with 
him,  and  informed  him  that  the  testator  had  said  that  he  did 
not  want  the  Ballous  to  have  any  of  his  property,  and  also  told 
Esten  "that  he  had  not  got  the  will,  but  supposed  that  he  could 
find  it,"  but  did  not  tell  him  where  the  will  was ;  that  he  and 
Esten  had  some  considerable  negotiation  about  what  amount 
should  be  given  to  the  plaintiff  to  bring  forward  the  will  for 
probate,  Esten  in  the  mean  time  looking  and  searching  for  it 
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in  North  Providence  and  Stnithfield,  and  that  afterwards,  the 
agreement  upon  which  the  suit  was  brought  was  concluded 
upon  between  the  plaintiff  and  the  defendants  in  considera- 
tion that  the  plaintiff  would  tell  where  the  will  was,  or  have 
it  brought  forward  and  approved  and  allowed ;  that  the  plain- 
tiff got  the  will  and  produced  it  to  the  court  of  probate,  and 
the  same  was  approved  without  opposition ;  that  there  were 
other  heirs  of  the  testator,  besides  his  sons,  who  would  have 
received  a  share  of  his  property  had  there  been  no  will;  but 
by  the  production  of  the  will  they  took  no  share,  and  the  de- 
fendants received  a  much  greater  share  than  they  would  have 
done  had  the  estate  been  intestate.  Upon  the  back  of  the 
agreement,  there  was  the  following  indorsement :  — 

"  Burrillville,  Sept.  29, 1855.  Received  ten  dollars  of  Esten 
Angell,  it  being  no  part  of  the  within." 

The  plaintiff  further  testified  that  the  said  Esten  Angell  made 
the  payment  to  him  thus  indorsed. 

The  above  testimony  of  the  plaintiff  being  in,  and  the  coun- 
sel for  the  plaintiff  stating  in  reply  to  an  inquiry  of  the  presid- 
ing judge  that  his  further  testimony  would  be  only  in  corrobor- 
ation of  this,  the  judge  declined  to  hear  ]fche  plaintiffs  counsel 
argue  the  questions  of  law  raised  by  the  above  testimony,  and 
instructed  the  jury,  that  according  to  it,  there  was  no  legal  con- 
sideration for  the  agreement,  and  it  appeared  to  have  been  ob- 
tained, by  a  species  of  duress  ;  —  that  the  testator  had  no  right 
to  give,  or  the  plaintiff  to  act  upon,  the  direction  given  by  the 
testator  with  regard  to  the  concealment  or  destruction  of  his 
will,  as  he  could  not  revoke  his  will  in  that  way ;  —  that  the 
stipulation  in  the  agreement  concerning  the  approval  of  the 
will  furnished  no  consideration  in  support  of  it,  unless  it  was 
also  proved  that  there  was  reasonable  ground  for  opposition  to 
the  probate  of  the  will ;  and  that  if  the  jury  found  the  facts 
testified  by  the  plaintiff,  and  that  the  will  was  kept  back  by 
the  plaintiff  in  concert  with  his  son  until  the  agreement  sued 
was  made,  they  should  upon  that  ground  return  a  verdict  for 
the  defendants. 

Under  these  instructions,  to  which  the  plaintiff  excepted,  —  a 
verdict  having  been  returned  for  the  defendants, — the  plaintiff 
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now  moved  for  a  new  trial,  upon  the  grounds,  that  the  instruc- 
tions were  erroneous  in  matter  of  law,  and  that  the  verdict  was 
against  the  evidence. 

Browne,  for  the  plaintiff,  claimed  that  the  presiding  justice 
erred  in  ruling  and  instructing  the  jury,  that  the  agreement 
declared  on,  and  the  evidence  given  by  the  plaintiff  disclosed 
no  lawful  or  sufficient  consideration  to  support  the  agreement 
or  action,  because,  — 

1.  The  plaintiif,  not  being  custodian  of  the  will,  was  not  by 
law  obliged  to  communicate  his  knowledge  as  to  where  the  will 
was  to  the  defendants,  gratis.    Dig.  57,  p.  359,  §§  2,  4. 

2.  The  testator  had  a  right  to  give  such  directions  concern* 
ing  his  will  as  he  saw  fit ;  and  the  plaintiff,  not  being  custodian, 
had  a  right  to  follow  those  directions,  and  obtain  money  in  ac- 
cordance therewith.    Dig.  57,  p.  257,  §  5. 

3.  The  agreement  itself  shows  a  good  consideration ;  viz. : 
the  allowing  the  will  to  be  approved  without  opposition. 

4.  The  agreement  was  a  reasonable  one. 

There  was  no  legal  duress,  not  even  constructive,  disclosed 
either  by  the  instrument  itself,  or  by  the  evidence ; '  and  there- 
fore the  presiding  justice  erred  in  saying  that  the  "  agreement 
was  void,  as  being  obtained  under  a  species  of  duress."  If  the 
presiding  justice  charged  the  jury,  that  it  was  necessary  (in 
order  to  render  a  verdict  for  the  defendants)  for  them  to  find 
that  the  will  was  kept  back  by  the  plaintiff  in  concert  with  his 
son  until  the  agreement  had  been  made,  and  by  concert,  means 
collusion,  then  the  plaintiffs  say,  that  a  new  trial  ought  to  be 
granted  because  the  verdict  is  against  evidence. 

Blake j  for  the  defendants.  The  contract  was  void  because,  — 
1.  It  was  contrary  to,  and  in  fraud  of  public  policy.  "  All 
agreements  which  contravene  the  public  policy  are  void, 
whether  they  be  in  violation  of  law  or  morals,  or  tend  to 
interfere  with  those  artificial  rules  which  are  supposed  by  the 
law  to  be  beneficial  to  the  interests  of  society,  or  obstruct  the 
prospective  objects  flowing  indirectly  from  some  positive  legal 
injunction  or  prohibition."  Story  on  Contracts,  $  189.  The 
custodian  of  a  will  is  required,  under  a  penalty,  to  deliver  the 
same  to  the  court  of  probate  within  thirty  days  after  he  has 
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knowledge  of  the  testator's  death.     Revised   Statutes,  chap. 
165,  §§2, 4,  p.  369.. 

2.  There  was  no  consideration  for  the  promise.  The  custo- 
dian was  obliged  to  give  up  the  will  without  pay.  The  plain- 
tiff knew  who  the  custodian  was,  and  controlled  him ;  for  he 
claimed  that  the  testator  authorized  him  to  withhold  the  will 
if  the  defendants  would  not  do  as  the  plaintiff  might  think 
right  To  refuse  to  give  it  up  without  pay  was  an  attempt  to 
revoke  a  will  contrary  to  the  provisions  of  the  Revised  Statutes, 
chap.  154,  §  5,  p.  357. 

3.  The  contract  was  fraudulent  on  its  face,  as  well  as  from 
the  plaintiffs  own  testimony. 

Ames,  C.  J.  The  agreement  to  pay  him  money,  upon  which 
the  plaintiff  sues,  was,  according  to  his  own  statement,  pro- 
cured by  him  from  the  defendants  under  a  threat  to  destroy 
their  father's  will,  which  had  been  concealed  under  an  arrange- 
ment to  which  the  plaintiff  was  a  party ;  the  sum  to  be  paid 
being  the  price  stipulated  for  bringing  forward  the  will  for  pro- 
bate. A  contract  obtained  by  such  means,  and  based  upon 
such  a  consideration,  cannot  support  an  action.  It  contra- 
venes the  policy  of  the  law,  which  requires  the  wills  of  de- 
ceased persons  to  be  promptly  produced  by  those  who  have 
the  charge  of,  or  control  over  them,  for  proof  and  execution ; 
and  was  procured  from  the  defendants,  not  only  without  any 
legal  consideration,  but  by  a  species  of  duress,  which,  consid- 
ering the  nature  and  effect  of  a  last  will  and  testament,  and 
the  difficulty  of  supplying  it  when  lost  or  destroyed  before  pro- 
bate, hardly  left  them  a  choice  whether  they  would  comply  with 
the  terms  imposed  upon  them*  "  After  considerable  negotia- 
tion," swears  the  plaintiff  M  about  what  amount  should  be 
given  to  me  to  bring  forward  the  will  for  probate,  Esten  (one 
of  the  defendants)  in  the  mean  time  looking  and  searching  for 
it  in  North  Providence  and  Smithfield,"  this  agreement  was 
concluded  between  the  parties.  As  a  last  resort  then,  and 
after  exhausting  every  other  means  of  obtaining  what  was 
their  right,  and  was  by  the  plaintiff  in  concert  with  his  son 
illegally  kept  from  them,  the  defendants  yielded  to  this  extor- 
tionate demand.    It  is  hardly  possible  to  conceive  of  a  con- 
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tract  to   pay  money,  so  entirely  without  legal  merit  to  sup- 
port it. 

It  is  no  excuse  to  the  plaintiff,  legally,  however  it  may  be 
morally,  that  the  testator  himself,  according  to  the  plaintiff's 
story,  concerted  this  scheme,  and  authorized  the  plaintiff, 
after  the  death  of  the  former,  to  conceal,  and  even  to  destroy 
his  will,  as  the  means  of  procuring  this  or  some  other  ben- 
efit from  those  who  were  preferred  in  it.  The  testator's 
power  of  revoking  his  will  ceased  with  his  life ;  and  all 
agencies  conferred  by  him  upon  the  plaintiff  or  others,  with 
regard  to  such  or  any  other  subject,  were  themselves  revoked 
by  his  death.  The  will  then  became  subject  exclusively  to  the 
requirement  of  the  statute: — that  the  custodian  of  it  should, 
within  thirty  days  after  he  had  knowledge  of  the  decease  of 
the  testator,  deliver  the  same  to  the  court  of  probate,  or  to 
the  person  named  in  such  will  as  executor.  Revised  Statutes 
chap.  156,  §§  2,  4. 

Neither  do  we  deem  it  of  the  least  importance  to  the  ques- 
tions involved  in  this  case,  whether  the  plaintiff  or  his  son,  or 
both,  are  to  be  regarded  as  having  the  custody  of  this  will,  in 
view  of  the  statute  penalties  for  not  bringing  it  forward  for 
probate  within  the  time  limited  by  the  statute.  If  the  son  had 
the  manual  possession  of  the  will,  the  father  had  the  sole  con- 
trol over  it;  for  to  him  only,  after  the  testator's  decease,  was 
the  son,  by  the  express  terms  of  the  deposit,  to  deliver  it  The 
avowed  purpose  of  this  arrangement  was,  to  enable  the  plaintiff 
by  concealing  and  threatening  to  destroy  the  will,  to  extort 
from  the  defendants  this  or  some  other  benefit  to  himself. 
The  course  pursued,  both  by  the  father  and  the  son,  was  in 
exact  accordance  with  this  design,  rather  than  with  their  legal 
duty.  The  will  was  kept  back  by  both,  until  this  agreement 
was  obtained  from  the  defendants,  and  then,  and  not  till  then, 
brought  forward  by  the  father  for  probate. 

A  scheme  so  illegal  in  its  nature,  and  dangerous  in  its  ten- 
dency, cannot  be  permitted  to  succeed.  It  militates  with  all 
the  safeguards  set  by  our  statutes  about  both  the  making  and 
revoking  of  wills ;  and  exposes  this  most  sacred  species  of  in- 
strument, when  left  defenceless  by  the  death  of  the  testator, 
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to  be  used  by  the  custodian  or  those  who  control  him,  for 
their  own  profit,  in  any  way  that  they  might  through  fraud 
pretend,  and  by  perjury  insist,  that  the  testator  had  author- 
ized. 

This  motion  must  be  overruled,  with  costs,  and  judgment 
be  entered  upon  the  verdict. 


Dennis  S.  Perkins,  Administrator,  v.  William  Barstow. 

He  who  indorses  a  note  payable  to  another  at  the  time  it  is  made,  is  to  the  payee,  a 
joint  and  several  promisor  with  the  maker;  and  as  such,  although  but  a  surety  as  be- 
tween himself  and  the  maker,  all  promises  and  part  payments  made  by  the  maker 
equally  affect  his  liability  under  the  statute  of  limitations,  as  if  made  by  himself. 

Assumpsit  upon  a  promissory  note,  on  demand,  for  five  hun- 
dred and  sixty  seven  dollars  and  sixty-two  cents,  made  on  the 
26th  day  of  March,  1851,  by  one  Caleb  S.  Pierce  to  Mrs.  Re- 
becca Perkins,  the  plaintiff's  intestate,  and  at  the  time  it  was 
made  indorsed  by  the  defendant's  firm  of  Aldrich  and  Barstow. 
The  writ  was  dated  and  served  on  the  4th  day  of  September, 
1860. 

The  defendant  pleaded,  in  addition  to  the  general  issue,  the 
statute  of  limitations.  The  case  was  tried  by  the  court  upon 
an  agreed  statement  of  facts,  and  by  this  it  appeared,  that 
Pierce  paid  on  the  19th  day  of  June,  1856,  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  and,  on  the  22d  day  of  July,  1856, 
the  further  sum  of  seventy-five  dollars,  on  account  of  said  note, 
which  payments  were  indorsed  on  the  note ;  but  that  both  the 
payments  and  indorsements  were  made  without  the  direction  or 
knowledge  of  the  defendant,  nor  did  the  same  come  to  his 
knowledge  until  soon  after  the  execution  of  the  assignment 
hereinafter  stated,  but  before  the  assigned  property  had  been 
converted  into  money ;  nor  had  any  new  promise,  either  verbal 
or  written,  been  made  by  the  defendant,  either  individually,  or 
for  his  firm,  to  pay  said  note,  since  the  day  of  its  date.     On 
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the  29th  day  of  October,  1857,  Pierce  executed  to  the  defend- 
ant a  mortgage  of  personal  property  to  secure  him  as  the  holder 
of  certain  promissory  notes  made  by  Pierce  to  him,  and  as  an 
indorsee  of  a  promissory  note  for  the  accommodation  of  said 
Pierce,  the  discount  of  which  be  had  procured ;  and  on  the  5th 
day  of  December,  1857,  executed  an  assignment  of  his  property 
for  the  benefit  of  his  creditors  to  the  defendant  and  John  B. 
Hartwell,  in  which  a  preference  was  given  to  the  above  debts 
and  liabilities  of  the  defendant,  which  were  secured  by  the 
mortgage,  and  to  all  advances  made  by  the  defendant  for  the 
accommodation  and  benefit  of  said  Pierce ;  but  at  the  time  of 
the  execution  and  delivery  of  said  mortgage  and  assignment, 
the  defendant  was  not  aware  that  the  note  in  question  was  out- 
standing and  unpaid.  The  property  embraced  in  the  mortgage, 
and  which  was  conveyed  by  the  assignment  to  the  defendant 
and  Hartwell,  was  not  sufficient  in  value,  at  the  time  of  the 
assignment,  to  pay  and  discharge  all  the  liabilities  of  the  de- 
fendant on  account  of  said  Pierce ;  but  by  delay  in  the  sale  of 
said  property  and  advances  made  by  the  defendant  on  account 
of  said  Pierce,  sufficient  was  realized  to  have  paid  and  indem- 
nified the  defendant  in  full,  including  the  note  sued,  although 
said  note  was  not  considered  by  the  defendant  amongst  his  liar 
bilities,  and  he  did  not  reserve  from  the  assigned  assets  suffi- 
cient to  pay  the  same.  By  the  agreed  statement,  if,  upon  these 
facts  the  plaintiff  was  entitled  to  recover  in  the  action,  judgment 
was  to  be  rendered  for  him  for  the  amount  appearing  to  be  due 
upon  the  note ;  and  if  not,  judgment  was  to  be  entered  for  the 
defendant. 

Ballon  4"  Brovmell,  for  the  plaintiff. 

1.  The  note  in  suit  is  the  joint  and  several  note  of  Caleb  S. 
Pierce  and  Aldrich  &  Barstow.     Hunt  v.  Adams,  5  Mass.  358 
Uemmenway  v.  Stone,  7  lb.  58 ;  Chaffee  v,  Jones,  19  Pick.  260 
Austin  v.  Boyd,  24  lb.  64 ;  Maihewson  v.  Sprague,  1  B.  I.  8 
Sampson  v.  Thornton,  3  Met.  275 ;  Union  Bank,  8fc.  v.  Willis, 
8  lb.  504;  Bryant  v.  Eastman,  7  Cush.  111-113. 

2.  A  partial  payment  made  on  a  note  by  one  of  several  joint 
promisors,  will  take  the  debt  out  of  the  statute  of  limitations 
as  to  the  co-promisors.  That  this  is  the  law  of  England,  see 
Whitcomb  v.  Whiting,  2  Doug.  652 ;  s.  c.  1  Smith's  Lead.  Cas. 
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318,  and  oases  cited  That  it  is  the  law  of  New  England,  see 
Hunt  v.  Bridgham,  2  Pick.  581;  Sigoumey  v.  Drury,  14  lb. 
387;  Turner  8f  Salisbury  v.  Ross,  1R.L  88-90;  Pike  v.  War- 
ren et  ah  15  Me.  (3  Shep.)  390;  Joslyn  v.  Smith,  13  Verm.  353; 
Austin  v.  Bostwick,  9  Conn.  496. 

3.  In  this  case  the  note  never  was  barred  by  the  statute  of 
limitations.  The  part  payments  by  Pierce  before  the  expiration 
of  six  years  from  its  maturity,  did  not  revive  any  liability  of 
Aldrich  &  Barstow,  but  only  continued  an  existing  liability* 
Sigoumey  v.  Drury,  14  Pick.  387. 

Bartlett,  for  the  defendant 

The  defendant  was  a  mere  surety  on  this  note ;  Mathewson  v. 
Sprague,  1  B.  I.  8 ;  and  as  a  collateral  undertaker  could  not  be 
affected  by  the  partial  payments  made  by  his  principal.  Gard* 
ner  v.  Nutting,  5  GreenL  140 ;  Bowdre  v.  Hampton,  6  Richardson, 
208;  Winchellv.  Hicks,  18  N.  Y.  (4  Smith),  538;  Hopkins  v. 
Banks,  7  Cow.  653;  Skelton  v.  Cocke,  3  Munf.  191;  Exeter 
Bank  v.  Sullivan,  6  N.  H.  124 ;  Lane  v.  Doty,  4  Barb.  S.  C.  530 ; 
Parsons  on  Contracts,  503. 

Bosworth,  J.  This  note  is,  upon  the  authorities  by  which 
this  court  has  always  been  governed,  a  joint  and  several  prom- 
issory note.  The  name  of  the  defendant  having  been  signed  in 
blank  on  the  back  of  the  note  at  its  inception,  and  the  plaintiff's 
intestate  being  the  payee,  rendered  the  defendant  liable  as  an 
original  promisor.  TJiis  undertaking  was  not  collateral,  but 
original  and  absolute.  As  between  the  other  payer  and  him- 
self, the  defendant  may  be  called  a  surety,  so  as  to  have  his 
remedy  over  against  the  principal;  but  as  between  himself  and 
the  plaintiff,  he  stands  in  the  position  of  a  joint  and  several 
promisor.  The  authority  cited  by  the  defendant's  counsel,  (1 
R.  L  8,)  shows  that  such  a  signing  of  a  note  renders  the  person 
who  signs  it  a  surety,  not  entitled  to  notice  of  non-payment  by 
the  maker,  in  order  to  fix  his  liability,  but  liable  absolutely. 
See,  also,  Story  on  Promissory  Notes,  p.  59,  and  cases  cited. 

Upon  well-settled  principles  of  the  law,  "  evidence  of  an  ac- 
knowledgment by  one  of  several  joint  contractors,  is  sufficient 
to  bind  the  rest ;  and  although  the  party  to  be  affected  by  the 
acknowledgment,  but  who  was  joined  in  a  promissory  note,  be 
but  a  surety  for  the  other."    See  2  Starkie,  p.  483,  (2d  edit)  and 
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the  cases  there  cited.  The  case  of  Hunt  v.  Bridgham,  2  Pick* 
581,  seems  to  be  a  case  parallel  with  this  in  its  main  aspect  That 
was  a  case  where  the  surety  on  a  note  witnessed,  claimed  to  be 
discharged  by  lapse  of  time,  as  twenty  years  had  elapsed  after 
the  making  of  the  note  and  before  action  brought.  The  legal 
presumption  of  payment  was  claimed  to  be  rebutted  by  several 
payments  made  by  the  principal  debtor ;  one  of  which  was  a 
sum  of  fifty  dollars,  made  and  indorsed  on  the  note  within  the 
twenty  years.  The  court  decided  this  to  be  equivalent  to  an 
express  acknowledgment  of  an  existing  debt ;  and  that  as  to  the 
legal  effect  of  these  payments,  the  two  defendants  stood  on  the 
same  footing ;  the  admission  of  one  being  the  admission  of  both. 
The  acknowledgment  of  one,  within  six  years,  will  take  the  case 
of  an  ordinary  promissory  note  out  of  the  statute  of  limita- 
tions, as  to  the  other.  These  principles  are  decisive  of  this  case ; 
and  judgment  must  be  rendered  for  the  plaintiff  for  the  amount 
due  on  the  note. 


Peleg  W.  Gabdiner  &  others,  Trustees,  v.  Alfred  H.  Wil- 
lard &  others. 

Where  a  testator,  after  giving  a  life-estate  to  his  wife  in  his  real  and  personal  estate,  gaye 
a  remainder  in  the  same  to  trustees,  in  the  event  his  wife  died  before  the  youngest  of 
his  three  children  became  twenty-five  years  of  age,  to  hold  the  same  until  his  youngest 
child  attained  that  age,  and  ordered  the  trustees  to  distribute  the  net  income  of  the  same 
amongst  his  children,  "  and  if  either  shall  have  deceased  without  leaving  children  then 
living,  to  pay  the  same  to  the  surviving  children  in  equal  shares;  and  if  either  shall 
have  deceased  leaving  a  child  or  children,  such  child  or  children  to  have  the  portion  of 
the  income  which  his  or  her  parents  would  have  taken,1'  and  gave  a  fee  in  the  remain- 
der, without  trust  to  his  sons,  and  in  trust,  for  her  sole  and  separate  use,  to  his  daughter, 
only  in  the  event  his  wife  died  after  his  youngest  child  had  attained  the  age  of  twenty- 
five  years,  Held;  the  wife  having  died  before  the  youngest  child  attained  the  age  of 
twenty-five  years,  and  the  youngest  of  the  two  surviving  children  having  attained  that 
age  when  the  trustees  filed  their  bill  for  instructions  and  partition,— -that  the  trustees 
should  quitclaim  their  title  to  the  property  to  the  two  surviving  children  of  the  testator, 
free  from  trust  as  those  to  whom  the  same  reverted  as  his  next  of  kin  and  heirs  at  law, 
and  could  have  no  partition. 

This  was  an  amicable  bill,  filed  by  the  trustees  of  the  will  of 
the  late  Hezekiah  Willard,  of  Cranston,  to  obtain  a  construe 
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tion  of  said  will,  and  for  direction  as  to  their  duties  under  the 
same.  The  case  was  heard  upon  bill  and  answer,  and  an  agreed 
statement ;  and  from  these  it  appeared,  that  by  the  will  of  said 
Hezekiah,  dated  in  1847  and  proved  in  1848,  he  gave  his  wife 
a  life-estate  in  all  his  estate,  real  and  personal,  with  power  to 
sell  the  same,  with  the  advice  of  the  plaintiffs  afterwards  named 
as  his  trustees,  for  the  purpose  of  better  investment,  and  dis- 
posed of  the  remainder,  as  follows :  — 

u  And  from  and  after  the  decease  of  my  wife,  should  that 
event  occur  while  either  of  my  children  are  under  the  age  of 
twenty-five  years,  I  give,  devise,  and  bequeath  to  the  above- 
mentioned  Peleg  W.  Gardiner,  George  B.  Holmes,  and  Thomas 
Barstow,  as  joint  tenants,  all  my  real  and  personal  estate  then 
remaining,  and  all  the  real  and  personal  estate  which  may  have 
been  purchased  with  the  proceeds  of  any  that  has  been  sold 
under  the  power  hereinbefore  given,  to  have  and  to  hold  the 
same  until  my  youngest  child  shall  attain  the  age  of  twenty-five 
years,  in  trust,  for  the  use  and  benefit  of  my  children,  as  fol- 
lows, namely:  That  the  said  trustees  shall  receive  the  rents, 
income,  and  profits  of  said  real  and  personal  estate,  and  after 
payment  of  all  the  expenses  attending  the  care  of  the  property, 
such  as  taxes,  repairs,  insurance,  and  the  like,  and  including  a 
reasonable  compensation  for  their  services,  they  shall  pay  to  each 
of  my  three  children,  for  their  own  use,  one  third  part  of  the 
balance  of  said  rents,  income,  and  profits ;  and  if  either  of  my 
children  shall  have  deceased  without  leaving  children  then  liv- 
ing, the  balance  aforesaid  shall  be  paid  to  the  surviving  children 
in  equal  shares;  and  if  either  shall  have  deceased  leaving  a 
child  or  children,  such  child  or  children  shall  have  the  portion  of 
said  balance  his  or  her  parents  would  have  taken;  and  from  and 
after  the  decease  of  my  wife,  should  that  event  occur  after  the 
youngest  of  my  children  shall  attain  the  age  of  twenty-five 
years,  I  give,  devise,  and  bequeath  to  each  of  my  two  sons, 
their  heirs  and  assigns  forever,  one  third  part  of  all  my  estate, 
real  and  personal,  including  any  real  and  personal  estate  which 
may  have  been  purchased  with  the  proceeds  of  any  that  may 
have  been  sold  under  the  power  hereinbefore  given  to  my  wife, 
and  the  remaining  one  third  part  of  my  said  estate,  including 
43  • 
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such  subsequent  purchases,  I  give,  devise,  and  bequeath  to  the 
said  Peleg  W.  Gardiner,  George  B.  Holmes,  and  Thomas  Bai- 
stow,  their  heirs  and  assigns,  as  joint  tenants  in  trust,  for  the  fol- 
lowing purposes,  namely :  that  they  shall  hold  the  same  for  the 
sole  and  separate  use  of  my  daughter,  Harriet  E.  Willard,  during 
her  life,  and  for  that  purpose  shall  receive  the  rents,  profits,  and 
income  thereof,  and  at  least  once  in  each  year,  after  deducting 
all  necessary  expenses  and  suitable  compensation,  shall  pay  the 
same  to  her  for  her  sole  and  separate  use,  notwithstanding  she 
may  be  married,  so  that  she  shall  not  sell,  mortgage,  change,  or 
otherwise  dispose  of  the  same  in  the  way  of  anticipation ;  and  upon 
the  decease  of  my  said  daughter,  the  said  trustees  shall  convey 
and  transfer  the  said  real  and  personal  estate,  or  such  other  as 
they  then  may  hold  as  the  proceeds  of  the  same,  to  such  person 
or  persons,  and  for  such  purposes  as  may  be  directed  in  the  last 
will  and  testament,  or  other  instrument  purporting  to  be  the  last 
will  of  my  said  daughter,  signed  in  the  presence  of  three  wit- 
nesses ;  and  in  case  she  should  leave  no  such  will  or  other  in- 
strument, then  they  shall  convey  the  same  to  the  heirs  at  law  of 
my  said  daughter,  according  to  the  laws  then  in  force  for  the 
descent  of  intestate  estates ;  and  the  said  trustees  are  hereby 
authorized,  from  time  to  time,  as  they  shall  think  it  expedient, 
with  the  written  consent  of  my  said  daughter,  to  change  the 
investment  of  said  trust  property,  and  for  that  purpose  they 
may  convey  the  aforesaid  real  and  personal  estate,  and  reinvest 
the  proceeds  thereof  in  other  real  estate,  or  in  bank  stock,  which 
shall  be  held  upon  the  same  trusts,  and  subject  to  the  same  dis- 
position as  above  mentioned;  and  the  said  trustees  are  also 
authorized,  upon  the  marriage  of  my  daughter,  to  pay  her  such 
sum  of  money  from  the  principal  of  said  trust  fund  as  they 
may  think  reasonable." 

Martha  Willard,  the  widow  of  the  testator,  died  in  1857, 
leaving  her  three  children  then  of  the  following  ages :  Harriet, 
twenty-six  years  old ;  Charles  H.,  twenty-four  years  old;  and  Al- 
fred H.,  twenty-two  years  old.  Charles  H.  died  unmarried,  with- 
out issue,  and  intestate,  after  his  mother,  and  in  the  same  year 
Harriet  had  married  George  P.  Tew,  and  was  united  with  him 
as  a  party  defendant  to  this  bill.    The  purpose  of  the  bill  was,  to 
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ascertain  whether,  under  the  above  facts,  any  of  the  estate  of 
the  testator  was  to  remain  longer  in  trust,  and  to  obtain  a  parti- 
tion of  the  same  between  those  entitled  thereto. 

The  bill  was  filed  December  31,  1860. 

Bradley  Sf  Metcalf  represented  all  parties. 

Bosworth,  J.  By  the  terms  of  the  will  of  Hezekiah  Wil- 
lard, all  his  estate,  real  and  personal,  was  bequeathed  and  de- 
vised to  his  wife  for  life.  In  the  event  of  his  wife's  dying 
before  his  youngest  child  should  attain  the  age  of  twenty-five 
years,  the  trustees  were  to  hold  the  same  until.his  youngest 
child  should  attain  that  age,  in  trust  for  his  three  children,  the 
income  to  be  paid  over  annually,  after  paying  expenses  and 
compensation  to  the  trustees,  in  equal  shares.  In  the  event  of 
his  wife's  death  after  the  youngest  child  should  attain  the  age 
of  twenty-five  years,  two  thirds  of  the  estate  was  to  go  to  the 
testator's  sons,  and  the  remaining  one  thir4  was  to  be  held  in 
trust  for  the  testator's  daughter. 

By  the  statement  of  facts  submitted  and  agreed  to  by  the 
parties,  it  seems  that  the  testator's  wife  died  before  the  young- 
est child  attained  the  age  of  twenty-five  years ;  and  the  trustees 
took  the  estate  in  trust  for  the  three  children.  In  the  event 
which  authorized  this  trust,  the  trustees  have  the  estate  for  a 
limited  period,  viz. :  until  the  youngest  child  should  attain  the 
age  of  twenty-five  years.  The  other  event,  upon  the  happening 
of  which,  they  would,  according  to  the  will,  have  an  estate  in 
trust  for  the  testator's  daughter,  did  not  and  never  can  occur. 
The  youngest  child  has  now  arrived  at  the  age  of  twenty-five 
years.  The  trustees,  therefore,  it  seems  to  us,  had  an  estate 
which  is  now  determined,  and  no  other  estate  has  vested  or  can 
vest  in  them.  By  consequence,  the  estate  reverts  and  vests  in 
the  next  of  kin  and  heirs  at  law.  One  of  the  testator's  sons 
has'  deceased  without  issue,  and  the  remaining  children,  son 
and  daughter  of  the  testator,  are,  therefore,  entitled  to  hold  the 
estate  as  tenants  in  common  in  equal  shares. 

The  bill  of  the  trustees  asks  of  the  court  a  construction  of 
the  will  as  to  the  estates  to  which  each  of  the  two  children  are 
entitled,  and  as  to  what  interest  they  are  entitled  to  hold  in 
trust,  if  any ;  and  also  asks  for  partition.     We  think,  as  inti- 
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mated  above,  that  the  trust  is  determined  both  as  to  the  real 
estate  and  personal  estate,  and  they  may  relieve  themselves  of 
the  trust  by  quitclaiming  the  real  estate  to  the  two  children  of 
the  testator  who  are  living,  and  by  paying  over  to  each  one  half 
of  the^personal  estate.  No  partition  can  be  made  under  this 
bill,  as  those  who  bring  it  have  no  estate  whereof  partition  can 
be  made. 


Lowitz  &  Becker  &  others  v.  John  T.  Alden,  Assignee. 

A  master  appointed  under  ch.  164,  sect  17,  of  the  Rev.  Stats,  to  settle  the  accounts  of  a 
removed  assignee,  has  jurisdiction  over  every -question  which  goes  to  the  charge  and 
discharge  of  the  assignee  as  an  accounting  party,  though  involving  fraud  in  the  per* 
formance  of  his  trust;  the*act  relating  to  jury  trials  in  equity  causes  having  no  applica- 
tion to  summary  proceedings  in  equity,  upon  petition. 

Exceptions  to  the  report  of  a  master,  appointed,  under  the 
provisions  of  ch.  164,  sect  17  of  the  Revised  Statutes,  for 
the  settlement  of  the  accounts  of  an  assignee  under  a  volun- 
tary assignment,  removed  by  order  of  court. 

Amongst  other  exceptions  to  the  report,  one  taken  was,  in 
substance,  that  the  master  had  exceeded  his  jurisdiction,  by 
finding  that  the  inventory  produced  to  him  by  the  assignee  of 
the  goods  assigned,  and  which  was  provided  for  in  the  as- 
signment, was  not  that  originally  taken,  but  that  many  val- 
uable goods  set  down  in  the  latter  were  omitted  in  the  former; 
and  had  held  the  assignee  to  account  upon  the  basis  of  that 
originally  taken,  as  he  found  its  amount  to  be,  upon  the  proof 
The  ground  for  the  exception  was  stated  to  be,  that  this  was 
substantially  a  finding  that  the  assignee  had  committed  a 
fraud ;  whereas,  according  to  the  course  of  equity  in  this  state, 
this  could  only  be  done  upon  a  bill  filed,  in  the  trial  of  which 
the  assignee  might  have  the  benefit  of  his  answer,  and  if  he  so 
elected,  all  might  also  have  questions  of  fact  found  by  a  jury. 

Payne,  for  the  exceptions. 

Win.  H.  Potter^  for  the  report 
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Ames,  C.  J.  The  statute  (Rev.  Stats,  cb.  164,  §§  12  to  17, 
inclusive,)  has  authorized  this  court,  upon  the  petition  of 
creditors,  to  require  an  assignee,  under  a  voluntary  assignment 
for  their  benefit,  to  file  an  inventory  of  the  assigned  property, 
and  to  give  bond  with  surety  for  the  faithful  performance  of  his 
trust ;  and  under  certain  circumstances  to  remove  the  assignee, 
compelling  him  to  account  according  to  the  course  of  equity, 
and  to  appoint  a  suitable  person  to  receive,  collect,  take,  and 
recover  all  the  estate,  effects,  and  credits  conveyed  by  the  deed 
of  assignment,  and  to  dispose  of  the  same  as  the  deed  directs. 
That  the  remedy  might  be  speedy  enough  to  answer  the  pur- 
pose for  which  it  was  designed,  this  power  is,  in  vacation  of 
the  court,  to  be  exercised  by  a  single  justice  thereof. 

The  very  design  in  giving  this  "  summary  proceeding,"  as  it 
is  expressly  called  in  the  17th  section  of  the  statute,  was  to 
avoid  the  incumbrance  and  delay  of  plea,  answer,  and  replica- 
tion. Burlingame  Sf  Co.  v.  Emerson,  5  R.  I.  Rep.  62.  The  as- 
signee is  sufficiently  privileged  as  to  proof,  by  being  allowed  by 
another  statute,  although  interested  and  a  party,  to  testify  in 
the  proceeding  generally  as  a  witness ;  and  the  statute  in  rela- 
tion to  jury  trials  in  equity  causes  has  no  application  to  it ; 
since,  by  its  express  terms,  it  is  confined  to  such  causes  as  must 
be  commenced  by  bill,  and  then,  is  the  right  of  a  party,  only 
when  demanded  in  writing  within  ten  days  after  replication 
filed ;  both  which  provisions  exclude  such  a  case  as  this. 

The  court  or  justice  removing  an  assignee  is  to  make  provis- 
ion for  the  settlement  of  the  assignee's  accounts,  "  according  to 
the  course  of  equity ;  that  is,  by  the  appointment  of  a  master, 
before  whom  both  the  creditors  and  assignee  may  be  heard; 
and  every  question,  though  involving  fraud  on  the  part  of  the 
assignee,  which  goes  to  charge  or  discharge  him  as  an  account- 
ing party,  is  within  the  jurisdiction  of  the  master,  and  must  be, 
to  attain  the  purpose  for  which  he  is  appointed. 

This  exception  is  therefore  overruled. 
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William  A.  Howard  v.  The  City  op  Providence. 

What  a  town  or  city  has  paid  neighboring  proprietors  as  damages  for  their  land  taken 
and  injured  by  the  laying  through  it  of  a  street,  and  in  compromise  of  their  claims  for 
such  damages  pending  an  appeal,  cannot  be  given  in  evidence  to  prove  the  damages  of 
another  like  claimant  and  appellant. 

The  competency  of  a  person  to  give  his  opinion  under  oath  as  an  expert,  so  that  upon  the 
preliminary  examination  he  appears  to  have  any  pretensions  to  speak  as  such,  rests 
very  much  in  the  discretion  of  the  judge  trying  the  cause. 

Considerations  proper  to  be  taken  into  account  by  a  jury  in  estimating  the  damages  of 
one,  part  of  whose  land  has  been  taken  for  a  street  under  the  act  of  January  session, 
1854,  entitled,  "  An  act  in  relation  to  the  laying  out,  enlarging,  straightening,  cr  other- 
wise altering  streets  in  the  city  of  Providence." 

Appeal  from  the  report  of  commissioners  awarding  dam- 
ages for  the  laying  out  of  Washington  Street,  in  the  city  of 
Providence,  over  the  appellant's  land,  under  the  act  in  "relation 
to  the  laying  out,  &c.  of  streets  in  the  City  of  Providence," 
passed  at  the  January  session  of  the  general  assembly,  1854. 
The  appeal  was  tried  at  this  term  before  the  chief  justice  with 
a  jury,  and  at  the  trial  the  appellant,  in  order  to  prove  the 
amount  of  damage  done  to  him  by  the  taking  of  his  land, 
offered  to  prove  by  Dennis  Sawyer  and  Caleb  Burrows,  that 
the  city  of  Providence  had  paid  to  the  Rawson  Fountain  So- 
ciety and  to  the  said  Burrows,  in  compromise  of  their  appeals 
from  awards  of  damages  for  lands  taken  for  said  street  adjoin- 
ing the  appellant's,  certain  sums  of  money,  which  proof,  upon 
objection,  was  ruled  out  by  the  presiding  judge.  The  judge 
also  admitted,  notwithstanding  the  objection  of  the  appellant, 
Walter  W.  Updike,  as  a  witness  in  behalf  of  the  City  of  Provi- 
dence, to  give  his  opinion,  as  an  expert,  as  to  the  damage  done 
to  the  appellant,  by  the  laying  out  of  Washington  Street 
through  his  land,  and  as  to  the  relative  value  of  said  land 
before  and  after  the  laying  out  of  said  street;  it  appearing, 
from  a  preliminary  examination  of  the  witness,  that  he  was  a 
dealer  in  real  estate  for  himself  and  others,  and  had  been  ac- 
quainted with  the  value  of  real  estate  about  Providence  for  the 
last  ten  years ;  that  he  had  been  somewhat  familiar  with  the 
estate  of  the  appellant,  having  owned  real  estate  near  it ;  that 
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be  had  not  advertised  himself  as  a  real  estate  broker,  but  prac- 
tised as  a  lawyer,  bat  that  he  had  bought  and  acted  for  others 
in  the  sale  of  real  estate,  as  a  part  of  his  business,  in  thirty  or 
forty  instances. 

The  judge  also  charged  the  jury,  in  substance,  that  in  esti- 
mating the  damages  of  the  appellant,  they  were  to  estimate  the 
value  of  his  land  taken,  and  any  substantial  damage  done  to 
the  remainder  of  his  land,  not  taken  by  the  making  of  the 
street;  that  they  were  to  consider  and  estimate,  on  the  other 
hand,  the  substantial  benefits,  if  any,  conferred  upon  the  appel- 
lant by  the  opening  of  the  street  through  his  land,  giving  him 
fronts  on  the  street  for  what  was  bade  land,  and  raising  its 
value  for  building  purposes,  if  they  found,  from  its  position  and 
character  that  its  chief  improvable  value  was  in  using  it  for 
such  purposes ;  that  if  the  benefits  of  a  substantial  character 
equalled  or  overbalanced  the  injury  done  by  taking  a  portion 
of  the  land,  and  by  the  shape  in  which  the  making  of  the  street 
left  the  land  not  taken,  their  verdict  must  be  against  the  appel- 
lant ;  but  if  the  damage  by  the  making  of  the  street  to  the 
appellant's  land  as  above,  exceeded  such  benefits,  they  must 
assess  the  balance  in  his  favor  against  the  city ;  and  that,  in 
any  comparison  which  they  might  make  between  the  value  of 
the  appellant's  land,  with  or  without  the  street  through  it,  they 
were  to  consider  its  capability  of  improvement  by  the  appellant, 
by  the  laying  out  of  streets  by  him,  as  well  as  the  chance 
of  streets  being  laid  through  said  land  by  the  public  more  ad- 
vantageous to  him  than  the  present  street ;  always  taking  into 
consideration,  however,  in  such  a  comparison,  that  the  street 
actually  laid  out  was  a  public  street,  and  was  made  and  sup- 
ported by  the  public,  and  the  improbability  that  the  public 
would  lay  out  a  street  with  sole  regard  to  any  one  individual's 
interest ;  its  duty  being  so  to  lay  streets  as  to  combine  the 
greatest  public  benefit  with  the  least  private  injury. 

The  appellant  having  duly  excepted  to  the  above  rulings  and 
charge,  and  the  verdict  of  the  jury  having  found  that  he  bad 
sustained  no  damage  by  the  laying  out  of  Washington  Street 
through  his  land,  he  now  moved  for  a  new  trial,  on  the  ground 
that  the  presiding  judge  had  erred  in  matter  of  law  in  so  ruling 
and  charging. 
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W.  H.  Potter,  for  the  appellant. 

Clarke,  City  Solicitor,  and  T.  A.  Jenckes,  for  the  City  of 
Providence. 

Bosworth,  J.  The  ruling  of  the  court  in  this  case,  upon 
the  evidence  offered,  we  think  was  correct.  What  the  city 
paid  other  parties  in  compromise  of  suits  pending  on  appeal 
for  land  damages,  although  the  lands  might  be  similarly  situ- 
ated with  lands  of  the  plaintiff's  taken  by  the  city,  was  certainly 
not  evidence  of  the  market  value  of  the  land,  or  of  any  sub- 
stantial damage  suffered  by  the  plaintiff.  Upon  grounds  of 
public  policy,  offers  made  in  compromise  of  suits,  pending  liti- 
gation, are  not  to  be  used  in  evidence  against  the  party  making 
them.  1  Greenleaf,  §  192.  We  do  not  see  that  such  evi- 
dence ought  to  be  any  guide  to  the  jury  in  estimating  damages. 
When  a  party  buys  his  peace,  or  compromises  a  pending  suit, 
many  considerations  may  influence  him ;  the  trouble,  vexation, 
and  cost  of  a  lawsuit,  payment  of  counsel,  time  expended  in 
attending  litigation,  and  other  matters,  may  induce  him,  for 
the  avoiding  of  trouble,  to  pay  in  compromise  far  more  than 
the  value  of  the  thing  in  controversy. 

The  rule  for  the  admission  of  experts  as  witnesses,  places  the 
question  of  qualification  very  much  in  the  discretion  of  the 
judge  presiding  at  the  trial.  He  makes  a  preliminary  examina- 
tion to  ascertain  whether  the  witness  is  an  expert.  If  he  finds 
him  so,  he  properly  admits  him ;  and  the  jury  judge  of  the 
weight  of  his  testimony.  The  witness  Updike,  in  this  case,  seems, 
by  his  preliminary  examination,  to  have  had  experience  enough 
in  the  buying  and  selling  of  lands  for  himself  and  others  in  the 
city,  to  render  him  an  expert  upon  the  question  of  value  of  land, 
if  any  one  could  be  so.  The  judge  in  his  discretion  admitted 
his  testimony  to  go  to  the  jury ;  and  they,  hearing  the  evidence 
of  his  means  of  knowledge  as  well  as  his  opinion  of  the  value 
of  the  land,  no  doubt  gave  to  his  opinion  just  so  much  consid- 
eration as  they  deemed  it  entitled  to.     In  this  we  see  no  error. 

As  to  the  charge  given  to  the  jury,  we  do  not  see  but  that  it 
was  in  accordance  with  the  law ;  and  as  no  particular  error  is 
pointed  out  in  the  exceptions,  and  we  can  find  none  ourselves, 
we  must  overrule  the  grounds  presented  for  a  new  trial.  The 
petition  for  a  new  trial  is  therefore  dismissed. 
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Nicholas    G.  Hoxsie   vs.   The   Providence    Mutual    Fire      ]  S' 
Insurance   Company.  """ 

Where  the  directors  of  a  mutual  fire  insurance  company  are  empowered  by  charter  "  to 
determine  the  sum  to  be  insured  upon  any  building,  provided  it  do  not  exceed  three 
fourths  of  the  value  thereof/'  but  are,  by  the  general  powers  vested  in  them,  to  deter- 
mine the  value  of  the  building,  the  company,  when  sued  for  a  loss  under  a  policy,  is 
estopped  from  objecting  that  the  sum  insured  by  the  directors  exceeded  the  prescribed 
limit  of  value;  there  having  been  no  fraud  or  misrepresentation  as  to  value  on  the  part 
of  the  insured. 

A  plea  alleging  such  excess  of  insurance  over  value  in  full  answer  to  a  count  upon  the 
policy,  is  bad  upon  demurrer,  inasmuch  as  it  goes  only  to  such  excess,  —  and  thus  sets 
up  but  a  partial  defence  to  the  count. 

A  fire  policy  taken  out  from  a  mutual  company  by  a  mortgagor  of  a  house  upon  his  inter- 
est in  it,  though  assigned  with  the  assent  of  the  company  to  the  mortgagee,  is  avoided 
by  a  quitclaim  deed  by  the  mortgagor  of  all  his  interest  in  the  land  to  the  mortgagee, 
executed  after  the  assignment  and  before  the  loss,  the  policy  never  having  been  ratified 
and  confirmed  by  the  company —  and  the  charter  providing,  that  upon  alienation  of  a 
house  insured  u  by  sale  or  otherwise,"  the  policy  shall  be  jp#>  facto  void,  unless  ratified 
and  confirmed  to  the  alienee. 

Such  policy  too,  upon  a  house  described  therein  as  "  occupied  for  a  dwelling-house," 
44  the  basement  being  of  stone  and  wood,"  becomes  void  in  the  hands  of  the  mortgagee 
by  the  use  and  occupation  of  the  basement  of  the  house,  after  the  assignment  and  be- 
fore the  loss,  as  a  joiner's  shop,  although  such  change  of  use  was  unknown  to  the  mort- 
gagee; the  charter  expressly  providing,  that "  no  policy  shall  extend  or  be  construed  to 
extend  "  to  such  and  other  specified  risks,  "  unless  the  same  are  expressly  mentioned 
in  the  polioy,  and  a  proportional  premium  and  deposit  paid." 

Covenant  broken,  to  recover  losses  upon  two  policies  of 
fire  insurance  issued  by  the  defendants,  the  one  bearing  date 
October  26, 1859,  for  $1500,  effected  by  the  plaintiff  on  a  house 
on  his  farm,  in  the  town  of  West  Greenwich,  occupied  as  a 
dwelling-house ;  the  other,  bearing  date  Notember  24th,  1853, 
and  effected  by  one  Benjamin  R.  Hoxsie  on  a  house  on  Noose- 
neck  Hill,  in  the  same  town,  and  "occupied  as  a  dwelling- 
house."  The  latter  policy  recited  that  the  property  insured  was 
under  mortgage  to  the  plaintiff;  and  the  policy  was,  on  the  day 
of  its  date,  assigned  to  the  plaintiff —  the  transfer  being  recorded 
in  the  office  of  the  defendants. 

The  declaration,  contained  two  counts :  the  first,  upon  the 
policy  effected  by  the  plaintiff,  and  the  last  upon  the  policy 
effected  by  Benjamin  R.  Hoxsie,  and  by  him  assigned  to  the 
plaintiff 

vol.  III. — AMES.  44 
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The  second  plea  to  the  first  count  and  the  last  plea  to  the 
second  count,  alleged  that  the  policies  were  respectively  made 
for  a  much  greater  sum -of  money  than  three  fourths  of  the 
actual  value  of  said  insured  premises,  in  said  counts  men- 
tioned, contrary  to  the  form  of  the  act  of  incorporation  of  said 
company;  and  by  reason  thereof  were  void.  The  first  plea 
to  the  second  count,  in  substance,  alleged,  that  after  the  as- 
signment of  the  policy  to  the  plaintiff,  and  before  the  loss 
by  fire,  to   wit,  on  the  day  of   October,  1859,  the  said 

Benjamin  R.  Hoxeie,  by  his  deed  of  that  date,  for  valuable 
consideration,  released  and  quitclaimed  to  the  plaintiff  and  his 
heirs  all  his  right,  title,  and  interest  in  the  insured  premises. 
To  these  pleas  the  plaintiff  demurred  generally,  and  the  defend- 
ants joined  in  the  demurrer.  The  second  plea  to  the  second 
count  alleged,  in  substance,  that  after  the  making  and  assign- 
ment of  the  policy  covenanted  on,  and  before  the  loss,  a  certain 
part  of  the  house  insured  thereby, "  to  wit,  the  basement  thereof, 
was  used  and  occupied  as  and  for  a  joiner's  shop,  whereby  the 
same  became  and  was  exposed  to  greater  risk  and  hazard  than 
the  same  was  in  at  the  time  the  same  was  insured,"  by  reason 
whereof  said  policy  became,  and  was  null  and  void,  &c.  To 
this  plea  the  plaintiff  replied,  in  substance,  that  the  house 
insured  was  not,  after  the  making  and  assignment  of  the  policy 
and  before  the  loss,  used  and  occupied  as  and  for  a  joiner's 
shop,  with  the  knowledge  of  the  plaintiffs  and  thereby  exposed 
to  greater  risk,  &c.  and  concluded  to  the  country.  To  this 
replication  the  defendants  demurred  generally,  and  the  plain- 
tiff joined  in  the  demurrer,  specially  assigning  for  cause  that  it 
involved  a  negative  pregnant,  without  stating  how,  and  ten- 
dered an  immaterial  issue. 

The  defendants  were  a  mutual  insurance  company,  and  the 
sections  of  their  charter,  referred  to  in  the  pleadings  and  argu- 
ments, and  in  the  opinion  of  the  court,  were  as  follows :  — 

"  Sec.  2.  And  be  it  further  enacted.  That  all  and  every  person 
and  persons  who  now  are,  or  who  shall  at  any  time  hereafter 
become  insured  in  or  with  said  company,  and  also  their  re- 
spective heirs,  executors,  administrators,  and  assigns,  being 
allowed  to  continue  as  persons  insuring  in  said  company,  as 
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hereinafter  mentioned  and  provided,  shall  be  deemed  and  taken 
as  members  thereof,  for  and  during  the  term  specified  in  his,  her, 
pr  their  respective  policies  and  no  longer,  and  shall  at  all  times 
be  concluded  and  bound  by  the  provisions  of  this  act 

"  Sec.  3.  And  be  it  further  enacted,  That  the  direction  and 
management  of  said  company,  and  all  the  funds  and  affairs 
thereof,  from  time  to  time,  shall  be  intrusted  with  and  com- 
mitted to  nine  of  the  members  thereof,  who  shall  be  styled  the 
'  Directors  of  the  Providence  Mutual  Fire  Insurance  Company? 
five  of  whom  shall  be  a  quorum,  and  all  questions  shall  be  de- 
termined by  a  majority  of  those  present  at  any  legal  meeting. 

«  Sue.  8.  And  be  it  further  enacted,  That  the  board  of  direo 
tors  shall  superintend  the  concerns  of  the  company,  and  shall 
have  the  management  and  direction  of  all  the  funds,  matters, 
and  things,  not  otherwise  provided  for  by  the  company.  They 
shall  have  power  from  time  to  time  to  appoint  a  treasurer,  sec- 
retary, clerk  or  book-keeper,  surveyors,  messengers,  and  agents, 
and  allow  them  such  compensation  for  their  services,  and  take 
such  securities  from  them,  as  they  shall  think  necessary,  for  the 
faithful  discharge  of  their  respective  trusts ;  and  also  to  remove 
all  or  any  of  them,  as  they  shall  see  cause :  to  determine  the  sum 
to  be  insured  upon  any  building,  provided  it  shall  not  exceed 
three  fourths  (except  on  stone  or  brick  buildings,  upon  which 
four  fifths  of  the  value  may  be  insured)  of  the  value  thereof : 
to  direct  and  order  the  making  and  delivering  all  policies  of 
insurance,  and  to  purchase  and  provide  books  and  all  other 
things  needful  for  the  office  of  said  company,  and  for  carrying 
on  the  affairs  thereof:  to  fix  the  premium  or  sum  to  be  de» 
posited  for  insurance  on  any  building  or  buildings  insured  by 
said  company :  to  reward  such  person  or  persons  as  shall  dis- 
tinguish themselves  by  extraordinary  exertions  or  services  in 
extinguishing  fires,  not  exceeding  ten  dollars  to  any  individual ; 
and  to  draw  upon  the  treasurer  for  the  payment  of  all  losses 
and  expenses  incurred  in  the  transactions  of  the  concerns  of  said 
company.  They  shall  and  may  from  time  ix>  time,  at  their 
monthly  meetings,  choose  three  trustees,  out  of  their  own  num- 
ber, who  shall  continue  in  their  said  office  during  the  pleasure 
of  the  directors,  and  the  said  trustees,  or  any  two  of  them,  shall 
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execute  in  their  own  name,  such  policies  of  insurance  as  are 
ordered  by  the  directors ;  and  the  said  trustees  shall  report  all 
their  proceedings  and  doings,  by  virtue  of  this  act,  to  the  direc-# 
tors  at  the  several  monthly  meetings,  and  the  same,  together 
with  the  proceedings  and  doings  of  the  directors,  shall  be  en- 
tered in  books  of  minutes,  to  be  kept  for  that  purpose ;  and  any 
director  may  enter  therein  his  dissent  from,  or  approbation  of 
the  said  proceedings,  assigning  his  reasons  for  the  same. 

u  Sec.  11.  And  be.  it  further  enacted,  That  each  and  every  per- 
son effecting  insurance  in  or  with  said  company,  shall  have  one 
or  more  policy  or  policies  for  the  same,  under  the  hand  of  the 
trustees  or  two  of* them  at  least;  all  which  insurances  shall  be 
deemed  good  and  valid,  from  the  time  that  the  charges  of  insur- 
ing and  the  deposit  money  shall  be  paid  or  secured  as  is  herein- 
after directed. 

u  Sec.  14.  And  be  it  further  enacted,  That  no  insurance  on  any 
building  or  buildings  within  this  state,  shall  be  good  and  valid, 
unless  the  insured  has  a  good  and  perfect  title  in  fee-simple, 
unincumbered,  to  the  building  or  buildings,  and  the  land  cov- 
ered by  the  same,  or  unless  the  true  title  of  the  insured  and  the 
incumbrances  on  the  premises  be  expressed  in  the  policy. 

"  Sec.  20.  And  be  it  further  enacted,  That  all  buildings  insured 
by  this  company  within  the  state,  and  all  the  insurer's  right, 
title,  and  interest,  claims  and  demands,  in  and  to  the  lots 
whereon  the  same  are  situate,  shall  become  pledged  to  this 
company,  and  the  said  company  shall  have  a  lien  thereon 
against  the  insured,  during  the  continuance  of  his,  her,  or  their 
policies;  and  if  any  person  or  persons  insured  as  aforesaid, 
their  heirs,  executors,  administrators,  or  assigns,  shall  for  the 
space  of  three  months,  neglect  or  refuse  to  pay  the  whole,  or 
such  part  of  the  demands  against  him,  her,  or  them,  as  shall  be 
ordered  by  the  board  of  directors,  and  as  herein  before  provided, 
then,  and  in  that  case,  the  said  directors  shall  have  full  power 
and  lawful  authority  to  recover  the  same  in  the  manner  follow- 
ing, viz. :  A  copy  of  the  claim  or  demand  shall  be  annexed  to 
the  original  writ,  which  writ  shall  issue  at  least  six  days  before 
the  sitting  of  the  court  to  which  it  is  made  returnable,  from  the 
office  of  the  clerk  of  either  of  the  courts  of  common  pleas,  or  of 
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the  supreme  judicial  court,  in  either  of  the  counties  of  this 
state ;  and  the  proper  officer  to  whom  such  writ  shall  be  deliv- 
ered, shall  thereon  attach  the  real  estate  of  the  defendants 
pledged  in  his,  her,  or  their  policies  of  insurance,  equal  in 
amount  to  the  damages  laid  in  said  writ  And  the  said  writ 
shall  be  returned  to  tbe  same  clerk's  office  six  days  before  the 
sitting  of  the  court,  and  be  entered  on  the  docket  on  the  second 
day  of  the  term  thereof;  on  which  said  day  the  defendant  or  de- 
fendants may  file  his  or  their  answer  thereto ;  and  at  the  same 
term  of  said  court,  final  judgment  shall  be  rendered  in  said  case, 
and  execution  shall  issue  thereon  according  to  law,  towards  satis- 
fying such  execution,  unless  the  same  shall  be  otherwise  satisfied. 

"  Sec.  21.  And  be  it  further  enacted,  That  the  directors  shall 
settle  and  pay  losses  at  the  end  of  ninety  days  from  the  time 
that  the  same  shall  have  been  duly  notified  as  aforesaid,  unless 
they  shall  judge  it  proper  within  that  time,  to  rebuild  the  house 
or  houses  destroyed,  or  repair  the  damages  sustained,  which 
they  are  hereby  empowered  to  do,  in  convenient  time:  Pro* 
vided)  that  they  do  not  lay  out  and  expend  in  such  building  or 
repairs,  more  than  tbe  sum  insured  upon  the  house  or  houses, 
and  tbe  buildings  injured  or  demolished;  but  no  allowance  is  to 
be  made  for  gilding,  history  or  landscape  painting,  stucco  or 
carving,  nor  are  the  same  to  be  replaced,  if  destroyed  by  fire. 

u  Sec.  22.  And  be  it  further  enacted^  That  whenever  the  prop- 
erty of  any  person  or  persons,  in  any  house  or  building  insured 
in  said  company  shall  cease  and  determine,  it  shall  and  may  be 
lawful  for  the  person  or  persons  insured,  their  heirs,  executors, 
administrators,  and  assigns,  to  receive  such  deposits  as  may  be 
due  to  them  from  said  company. 

«  Sbc.  23.  And  be  it  further  enacted,  That  if  any  alteration 
should  be  made  in  any  houses  or  buildings,  by  the  act  of  the 
proprietors  of  them  after  they  are  insured  in  the  office  of  said 
company,  whereby  they  may  be  exposed  to  greater  risk  or  haz- 
ard than  they  were  in  at  the  time  they  were  insured,  then  and 
in  every  such  case,  the  insurance  made  upon  such  houses  or 
buildings  shall  be  void,  unless  an  additional  premium  and  de» 
posit  shall,  after  such  alterations,  be  settled  and  paid  by  agree- 
ment with  the  directors. 

44* 
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"  Sec.  28.  And  be  it  further  enacted,  That  no  sugar-house, 
bake-house,  distill-hoilse,  cooper's  or  joiner's  shop,  or  other 
house  or  shop  wherein  any  of  the  hazardous  trades  or  busi- 
nesses following  are  carried  on,  viz. :  chemists,  ship-chandlers, 
stable-keepers,  malt-driers,  oil,  or  colormen ;  or  any  which  are 
used  as  stores  for  the  following  hazardous  goods,  viz. :  hemp, 
flax,  tallow,  pitch,  tar,  turpentine,  rosin,  gunpowder,  shingles, 
hay,  straw,  fodder  of  all  kinds,  and  grain  unthreshed,  shall  be 
insured  in  said  company,  but  on  such  terms  only  as  shall  or 
may  be  specially  agreed  upon  by  the  directors ;  and  no  policy 
shall  extend  or  be  construed  to  extend  to  any  of  the  houses, 
buildings,  or  risks  specified  in  this  section,  unless  the  same  is 
expressly  mentioned  in  the  policy,  and  a  proportional  premium 
and  deposit  paid ;  nor  shall  any  policy  extend  or  be  construed 
to  extend  to  any  house  or  building  in  which  more  than  twenty- 
eight  pounds  of  gunpowder  shall  have  been  for  twenty-four 
hours  next  before  the  time  that  the  same  house  or  building  was 
burnt. 

"  Sec.  29.  And  be  it  further  enacted,  That  when  any  house  or 
other  building  shall  be  alienated  by  sale  or  otherwise,  the  policy 
shall  thereupon  be  ipso  facto  void,  and  be  surrendered  to  the 
directors  of  said  company  to  be  cancelled,  and  upon  such  sur- 
render the  insured  shall  be  entitled  to  receive  his,  her,  or  their 
deposit  notes,  upon  the  payment  of  his,  her,  or  their  proportion 
of  all  losses  and  expenses,  which  had  accrued  prior  to  such  sur- 
render ;  Provided,  however,  That  the  grantee  or  alienee  having 
the  policy  assigned  to  him  may  have  the  same  ratified  and  con- 
firmed to  him,  her,  or  them,  for  his,  her,  or  their  own  proper,  use 
and  benefit,  upon  application  to  the  board  of  directors,  and  with 
their  consent,  within  thirty  days  next  after  such  alienation,  on 
their  giving  proper  security  to  the  satisfaction  of  said  board,  for 
such  portion  of  the  premium  note  as  shall  remain  unpaid ;  and 
by  such  ratification  and  confirmation,  the  parties  causing  the 
same,  shall  be  entitled  to  all  the  rights  and  privileges,  and  sub- 
ject to  all  the  responsibilities  to  which  the  original  insured  was 
entitled  or  subject  under  this  act. 

"  Sec  31.  And  be  it  further  enacted,  That  it  shall  be  the  duty 
of  the  secretary  or  clerk  of  the  board  of  directors  to  make  and 
keep  a  fair  record  of  all  policies  of  insurance  and  transfers 
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thereof,  and  all  and  singular  the  votes,  orders,  resolutions,  and 
proceedings  of  said  board." 

Eames,  for  the  plaintiff. 

The  second  plea  to  the  first  count  and  the  last  plea  to  the 
second  count,  are  insufficient  in  law  to  preclude  a  recovery 
on  the  counts,  because  they  do  not  aver  that  the  policies  of 
insurance  were  made  for  more  than  three  fourths  of  the  actual 
value  of  the  premises  thereby  insured,  by  the  misrepresentations, 
or  by  the  false  and  fraudulent  representations  of  the  assured ; 
or  that  the  defendants  were  induced  to  make,  or  the  assured  had 
procured  the  making,  of  said  policy,  for  more  than  three  fourths 
of  the  value  of  said  premises,  by  any  such  misrepresentations, 
or  false  or  fraudulent  representations.  Borden  v.  Hxngham  Mut. 
F.  Ins.  Co.  18  Pick.  526;  Fuller  v.  Boston  Mut.  F  Ins.  Co. 
4  Met.  206 ;  Holmes  et  als.  v.  Charlestown  M.  F.  Ins.  Co.  10  Met 
215 ;  Phillips  v.  Merchants  M.  F.  Ins.  Co.  10  Cush.  350 ;  Hersey 
v.  Merrimack  M  F.  Ins.  Co.  7  Foster,  153 ;  Williams  v.  New 
England  M.  F.  Ins.  Co.  31  Maine,  226 ;  Angell  on  Fire  and  Life 
Ins.  p.  226,  §  190. 

The  defendants'  third  plea  is  bad.  The  rights  of  the  plain- 
tiff cannot  be  defeated  or  impaired  by  the  acts  of  Benj.  R. 
Hoxsie,  subsequent  to  the  assignment  by  him  to  the  plaintiff, 
with  the  consent  of  the  defendants,  of  the  policy  mentioned  in 
the  second  count  of  the  declaration.  The  mortgage  was  itself 
an  alienation  by  sale  or  otherwise.  McCulloch  v.  Ind.  M.  F. 
his.  Co.  8  Blackf.  54;  Durar  v.  Ins.  Co.  4  Zabriskie,  198; 
Angell  on  Fire  and  Life  Ins.  p.  240,  §  205.  The  assignment, 
with  the  consent  of  defendants,  was  in  the  nature  of  a  new 
covenant  with  the  assignee  of  the  policy.  Angell  on  Fire 
and  Life  Ins.  p.  104,  §  61 ;  2  Am.  Lead.  Cases,  146 ;  Mowry 
v.  Todd,  12  Mass.  281;  Wilson  v.  Hill,  3  Met.  69;  Kings- 
ley  et  als.  v.  New  England  Mut.  F.  Ins.  Co.  8  Cush.  400; 
Phillips  v.  Merrimack  Ins.  Co.  10  lb.  353 ;  Warren  v.  Wheeler, 
8  Shepl.  484;  Clark  v.  Thompson,  2  R.  L  148;  Brown  v. 
Roger  Williams  Ins.  Co.  2  Ames,  399.  The  acts  of  a  mort- 
gagor in  such  case  cannot  affect  the  policy.  Traders'  Ins. 
Co.  v.  Roberts,  9  Wend.  404;  Roberts  v.  Traders'  Ins.  Co.  17 
Wend  638;  TiUou  v.  Kingston  M.  F.  Lis.  Co.  7  Barb.  573; 
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6.  C.  1  Seld.  405;  Boynton  v.  Clinton  if  Essex  M.  F.  Ins.  Co. 
16  Barb.  256 ;  Conner  v.  Mut.  Ins.  Co.  of  Albany,  1  Comet.  290 ; 
Allen  v.  Hudson  River  Mut.  Ins.  Co.  19  Barb.  447;  Charles- 
ton Ins.  8?  Trust  Co.,  ads.  Neva,  2  McMullan,  248 ;  Birdsey 
v.  City  Fire  Ins.  Co.  26  Cone.  171 ;  Pollard  v.  Somerset  ML 
F.  Ins.  Co.  42  Maine,  224;.  2  Gray,  216;  4  Zabuskie,  171. 
The  relation  between  the  plaintiff  and  the  defendants  was 
that  of  insurer  and  insured.  In  legal  effect,  the  transaction  was 
an  insurance  to  the  plaintiff  of  his  interest  as  mortgagee. 
Charleston  Ins.  Sf  Trust  Co.,  ads.  Neva,  2  McMullan,  248;  Allen 
v.  Hudson  River  M.  Ins.  Co.  19  Barb.  446. 

The  quitclaim  deed  from  Benjamin  R.  Hoxsie  to  the  plaintiff 
was  not  an  alienation  of  tbe.insured  premises,  within  the  mean- 
ing of  sect.  29  of  the  charter.  The  alienation  contemplated  by 
that  section  is  an  alienation  to  a  third  party.  TUlou  v.  King- 
ston M.  F.  Lis.  Co.  7  Barb.  574;  Wilson  v.  Genesee  M.  F.  As. 
Co.  16  lb.  511;  Angell  on  Fire  and  Life  Ins.  p.  267,  §  200  a, 
(2d  edition.) 

The  replication  to  the  second  plea  to  the  second  count  is  at 
least  good  enough  for  the  plea.  The  use  of  the  insured  build- 
ing as  a  joiner's  shop,  in  the  sense  of  sect.  28  of  the  char- 
ter, is  a  use  by  the  authority,  express  or  implied,  of  the  assured. 
Loud  et  al  v.  Citizens'  Mut.  Fire  Ins.  Co.  2  Gray,  222 ;  Far- 
mers Sf  Mechanics'  Ins.  Co.  v.  Simmons  et  als.  6  Casey,  (30 
Penn.)  301,  and  cases  cited;  Dobson  v.  Sotheby  et  al.  1  Moody 
&  Malkin,  90;  S.  C.  22  Eng.  C.  L,  Reports,  260;  %Shaw  v.  Rob- 
berds,  6  Ad.  &  Ell.  103;  S.  C.  33  Eng.  C.  L.  Reports,  16.  The 
averment  of  a  use  by  the  authority,  express  or  implied,  of  the 
insured,  is,  therefore,  material,  and  consequently  the  traverse  of 
such  averment  does  not  tender  an  immaterial  issue.  The  repli- 
cation traverses  the  plea  in  the  language  of  the  plea,  and  if  it 
involves  a  negative  pregnant,  or  tenders  an  immaterial  issue, 
the  fault  is  in  the  plea  and  not  in  the  replication. 

James  TUlinghast,  for  the  defendants* 

The  second  and  last  pleas  (one  to  each  count  in  the  declara- 
tion upon  different  policies)  raise  the  same  question,  viz. :  that 
the  policies  are  void  for  having  been  made  for  more  than  two 
thirds  of  the  value  of  the  property  insured,  contrary  to  the  pro- 


Digitized  by  VjOOQlC 


SEPTEMBER  TERM,  1860.  525 


Hoxsie  v.  The  Providence  Mutual  Fire  Insurance  Company. 

visions  of  the  defendants'  act  of  incorporation.  See  sect  8  of 
charter  annexed  to  policies. 

A  corporation  can  make  no  contract  prohibited  by  its  charter. 
All  such  contracts  are  void  and  not  binding  upon  the  cor- 
poration, and  cannot  be  enforced  against  it.  Angell  &  Ames 
on  Corporations,  256  et  seq. ;  see  Hale  v.  Mechanics'  M.  F.  Ins. 
Co.  6  Gray,  173.  The  alienation  of  the  property  as  Bet  out  in 
the  third  plea  to  the  second  count,  avoided  the  policy  declared 
on  in  that  count.  See  sect.  29  of  charter.  This  would  be 
so  on  common-law  principles,  aside  from  the  above  section 
of  the  charter.  In  fact,  that  section  in  declaring  the  policy 
void  on  alienation,  is  only  in  affirmance  of  what  would  be 
the  effect  at  law  without  it,  and  provides  how  the  policy, 
after  being  so  avoided,  may  be  revived.  Lynch  v.  Dalzell,  3 
Brown,  P.  Ca.  497;  Sadlers'  Co.  v.  Badcock,  2  Atkyns,  564; 
Wilson  v.  Trumbull  M.  F.  Ins.  Co.  19  Penn.  (7  Harris,)  372. 
The  fact  that  this  policy  had,  previously  to  such  alienation 
by  the  assured,  been  assigned  to  the  plaintiff  as  mortgagee,  with 
the  assent  of  the  company,  does  not  avoid  the  forfeiture  of  the 
policy  by  such  alienation.  It  was  still  the  interest  of  the  orig- 
inal assured  that  was  covered  by  the  policy,  and  the  plaintiff 
took  the  transfer  of  it,  subject  to  its  being  defeated  in  his  hands 
by  any  act  of  the  assured  which  would  have  avoided  it  had  it 
not  been  assigned.  Carpenter  v.  Wash.  Ins.  Co.  16  Peters,  495 ; 
Macomber  v.  Cambridge  M.  F.  Ins.  Co.  8  Cusb.  133 ;  Grosvenor 
v.  Atlantic  F.  Ins.  Co.  3  Smith,  (17  N.  Y.)  391;  Buffalo  Steam 
Engine  Co.  v.  Sun  M.  F.  Ins.  Co.  lb.  401;  Birdsey  v.  City  Fire 
Ins.  Co.  26  Conn.  165 ;  State  M.  F.  Ins.  Co.  v.  Roberts,  31  Penn. 
St  Rep.  438 ;  Adams  et  als.  v.  Rockingham  M.  F.  Ins.  Co.  29 
Maine,  292.  Nor  does  the  fact  that  this  alienation  was  by  a 
conveyance  of  the  equity  of  redemption  to  the  plaintiff,  who 
already  held  a  mortgage  of  the  property,  at  all  change  the  ap- 
plication of  the  principal.  Macomber  v.  Cambridge  M.  F.  Ins. 
Co.  8  Cush.  133,  a  parallel  case.  See  Murdoch  v.  Chenango 
County  M.  F.  Ins.  Co.  2  Comst  210;  Finley  v.  Lycoming 
County  M.  F.  Iks.  Co.  30  Penn.  St.  Rep.  311 ;  Howard  v.  Al- 
bany Ins.  Co.  3  Denio,  301 ;  Tillou  v.  Kingston  M.  Ins.  Co.  1 
Selden,  405. 

But  were  this  not  so,  this  action  in  the  name  of  Nicholas  G. 
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Hoxsie  cannot  be  maintained  upon  the  policy  as  set  out  in 
the  second  count  of  this  declaration.  The  action  must  be,  if 
at  all,  in  the  name  of  the  assured,  as  at  common  law ;  as  it 
does  not  come  within  the  29th  section  of  defendants'  act  of 
incorporation,  which  only  applies  to  alienations,  i.  e.  convey* 
ances  of  the  title,  and  not  to  mortgages ;  and  there  is  no  pro* 
vision,  therefore,  for  mortgagees  becoming  members  of  the 
company.  Folsom  v,  Belknap  County  M.  F.  Ins.  Co.  80  N. 
Ha  rap.  231 ;  Conover  v.  M.  F.  Ins.  Co.  of  Albany,  3  Denio,  254; 
a.  o.  in  Court  of  Appeals,  1  Comstock,  290 ;  Lazarus  v.  Ins.  Co. 
5  Pick.  81 ;  Angell  on  Fire  and  Life  Ins.  §  211  and  note,  and 
cases  cited. 

There  is  no  averment  in  this  count  of  the  declaration,  that 
the  plaintiff  ever  did  (if  he  could,  under  their  charter)  become  a 
member  by  complying  with  the  requisitions  of  said  section  29, 
nor  no  sufficient  averment  of  plaintiff's  interest  in  the  prop- 
erty insured.  Rollins  v.  Columbia  F.  Ins.  Co.  25  N.  Hamp.  200; 
Jessal  v.  Williamsburg  Ins.  Co.  3  Hill,  (N.  Y.)  88;  Munn  ▼. 
Herkimer  Ins.  Co.  4  lb.  187;  Bayles  v.  HiUsborough  Ins.  Co. 
3  Dutcher,  163 ;  Pollard  v.  Somerset  M.  F.  Ins.  Co.  42  Maine, 
221. 

The  defendants'  special  demurrer  to  the  plaintiff's  replica* 
tion  to  the  fourth  plea  is  well  taken.  The  replication  is  bad,  as 
involving  a  negative  pregnant,  or  tendering  an  immaterial  issue; 
for  the  knowledge  of  the  plaintiff  of  the  change  in  the  use  of 
the  building  by  which  the  risk  was  increased,  (under  section  28 
of  the  defendants'  charter,)  is  entirely  immaterial  and  not  trav- 
ersable,—  particularly  as  the  plaintiff  was  merely  a  mortgagee. 
Mead  v.  Northwestern  Ins.  Co.  3  Selden,  530 ;  Olen  v.  Lewis, 
20  Eng.  Law  &  Eq.  364.  This  section  of  the  charter  is  a  part 
of  the  policy,  and  amounts  to  a  warranty  by  the  assured,  or  a 
eondition  of  the  contract,  a  breach  of  which  avoids  the  policy ; 
and  the  policy  is  equally  avoided,  though  a  part  only  of  the 
premises  has  been  so  used.  The  contract  of  insurance  is  en- 
tire, Lee  v.  Howard  F.  Ins.  Co*  3  Gray,  583 ;  Harris  v.  Colum* 
biana  Ins.  Co.  4  Ohio,  (n.  s.)  285;  Wall  v.  East  River  M.  F. 
£is.   Co.  3    Selden,  370;   Richards  v.  Protection  Ms.  Co.  30 


Maine,  (17  Shep.)  273. 
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Ames,  C.  J.  The  second  plea  to  the  first  count,  and  the  last 
plea  to  the  second  count  of  this  declaration,  are  clearly  bad. 
It  is  true,  as  argued  for  the  defendants,  that  the  officers  of  a 
corporation  cannot  exceed  their  charter  powers ;  and  that  in  a 
mutual  company  like  this,  of  which  the  assured  are  members, 
they  may  fairly,  be  presumed  actually  to  know,  as  well  as  con- 
structively to  have  notice  of,  all  limitations  of  these  powers. 
The  language  of  the  8th  section  of  the  charter  restricting  the 
directors  of  the  company  in  the  relative  amount  which  they 
may  insure  upon  buildings  is,  certainly,  very  strong  and  explicit. 
11  They  shall  have  power  to  determine  the  sum  to  be  insured 
upon  any  building,  provided  it  shall  not  exceed  three  fourths 
(except  on  stone  or  brick  buildings,  upon  which  four  fifths  of 
the  value  may  be  insured)  of  the  value  thereof;"  but  then,  by 
this  very  section  as  well  as  by  the  third,  they  have  the  general 
management  and  direction  of  the  funds  and  affairs  of  the  com- 
pany, and  the  determination  of  all  questions  relating  thereto, 
as  well  as  the  special  power  to  fix  the  premium  or  sum  to  be 
deposited  for  insurance,  which,  of  course,  is  to  be  proportioned 
to  the  amount  insured.  They,  and  they  alone,  on  the  part  of 
the  company,  have  the  power  to  determine  the  value,  three 
fourths  or  four  fifths  of  which,  as  the  case  may  be,  they  are  at 
liberty  to  insure ;  and  when  without  fraud  or  misrepresentation 
on  the  part  of  the  assured,  they  have  agreed  with  him  as  to 
this  value,  and  have  taken  his  money  upon  the  basis  of  this 
agreement,  the  company  ought  to  be  bound  by  their  action,  as 
the  assured  must  be  by  his.  The  value  of  a  building  must 
necessarily  be  a  mere  matter  of  estimate  or  opinion,  incapable 
of  mathematical  exactitude,  and  depending  not  only  upon  the 
manner  and  consequent  cost  of  construction,  but  upon  the 
thousand  and  one  circumstances  which  from  time  to  time  sway 
the  market  here,  even  in  real  estate.  Unless,  then,  this  is 
to  be  considered  as  concluded  by  the  policy,  where  a  mutual 
estimate  has  been  fairly  arrived  at  by  both  parties  to  it,  it  might 
lead,  especially  at  a  distance  of  time,  (and  the. policies  of  this 
company  run  for  seven  years,)  not  only  to  dispute  and  litigation, 
but  possibly  to  great  injustice.  We  say  "possibly,"  because 
in  practice  we  hardly  think  that  an  insurance  company  would 
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reap  much  advantage  from  an  appeal-  from  the  judgment  of 
their  own  directors,  in  such  a  matter,  to  that  of  a  jury.  The 
role  adopted  by  the  courts  in  the  cases  upon  this  point  noted 
in  the  plaintiff's  brief,  is  quite  satisfactory  to  us,  as  a  rule  of 
practical  justice,  and  we  apply  it  to  this  case. 

But  waiving  this,  there  is  another  fatal  objection  to  this  plea. 
Grant  that  the  estimate  of  value  by  the  directors,  in  a  fair  case, 
is  not  binding  upon  the  company,  does  it  follow  that  the  policy 
is  void  because  the  agents  of  the  company  are  not  as  wise  or 
as  wary  in  their  duty  as  they  ought  to  be  ?  Full  justice  would 
be  done  to  the  company,  at  least,  by  correcting  the  error  of  their 
directors,  and  abating  the  excess  of  insurance  over  the  limit  of 
proportional  value,  upon  the  adjustment  of  the  loss.  They 
might  well  afford  to  pay  the  sum  which  their  agents  had  a  right 
to  insure,  especially  if  they  retained  the  greater  premium  pro- 
portioned to  what  they  did  insure.  In  this  view  of  the  matter, 
which,  in  the  absence  of  all  fraud  or  misrepresentation  on  the 
part  of  the  insured,  is  the  one  we  should  certainly  take,  if  we 
were  disposed  to  depart  in  such  a  case  from  the  sum  fixed  in 
the  policy,  the  plea,  which  professes  in  its  commencement  to 
answer  the  whole  cause  of  action  declared  upon  in  the  count, 
would  answer  it  only  in  part ;  that  is,  as  to  the  excess  insured 
over  the  charter  limit  of  value ;  and  so,  would  be  insufficient 
upon  general  demurrer.  Earl  of  Manchester  v.  Vale,  1  Saund. 
28,  and  note  3. 

The  first  plea  to  the  second  count,  demurred  to  by  the  plain- 
tiff, and  the  replication  to  the  second  plea  to  the  same  count, 
demurred  to  by  the  defendants,  present  questions  turning  upon 
the  same  general  principles ;  and  as  our  determination  of  these 
will  dispose  of  the  cause  of  action  covered  by  the  count,  we 
deem  it  unnecessary  to  consider  the  further  question  presented 
by  the  defendants,  whether  the  action  upon  the  policy  originally 
issued  to  Benjamin  R.  Hoxsie,  and  by  him  assigned  to  his 
mortgagee,  should  not  have  been  brought  in  the  name  of  the 
former. 

The  first  plea  to  the  second  count,  in  substance,  alleges,  that 
after  the  execution  of  the  policy  and  its  assignment  to  the  plaintiff 
as  mortgagee,  and  before  the  loss,  the  mortgagor,  in  whose  name 
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the  policy  was  taken  out,  quitclaimed  all  his  interest  in  the 
house  insured  to  the  plaintiff,  leaving  himself,  the  party  origi- 
nally insured,  no  interest,  at  the  time  of  the  loss,  in  the  subject 
of  insurance.  The  plaintiff's  demurrer  admits  this,  and  the 
question  is,  what  effect  had  this  deed  of  quitclaim  upon  the 
policy  ? 

It  is  as  old  as  the  law  of  fire  insurance  in  England,  that  a 
fire  policy,  being  a  personal  contract  of  indemnity  between-  the 
insurer  and  insured  by  which  the  interest  of  the  latter  in  the 
subject  of  insurance  is  alone  covered,  does  not  pass,  upon 
alienation  of  the  subject,  as  incident  thereto,  nor,  without  the 
consent  of  the  insurer,  upon  an  alienation  of  the  subject,  by  an 
assignment  of  the  polioy  to  the  alienee.  From  the  very  nature 
of  such  a  contract,  it  follows,  in  such  case,  that  upon  the  deter- 
mination, before  loss,  of  the  interest  of  the  insured,  the  policy 
becomes  a  nullity.  Lynch  v.  Dalzell,  3  Brown's  P.  C.  497 ; 
Sadler's  Co.  v.  Badcock,  2  Atk.  554;  Wilson  v.  Hill,  3  Mete.  66, 
68,  Shaw,  C.  J. ;  Carpenter  v.  Providence  Washington  Ins.  Co. 
16  Pet.  495,  503.  In  modern  policies  this  is  not  ordinarily  left 
to  inference ;  and  in  this,  by  the  29th  section  of  the  charter  of 
the  company,  made,  by  the  2d  section,  with  the  other  charter 
provisions,  as  well  as  by  reference  in  the  policy,  a  part  thereof, 
and  conclusively  binding  upon  all  policy  holders,  it  is  expressly 
provided,  that  "  when  any  house  or  other  building  shall  be  alien- 
ated by  sale  or  otherwise,  the  policy  shall  thereupon  be  ipso 
facto  void,"  unless,  indeed,  "  the  grantee  or  alienee,  having  the 
policy  assigned  to  him,  shall  have  the  same  ratified  and  con- 
firmed to  him"  for  his  own  benefit,  upon  application  to  the 
board  of  directors,  and  with  their  consent,  within  thirty  days 
next  after  such  alienation,  on  his  giving  security  to  the  satis- 
faction of  the  board  for  such  portion  of  the  premium  note  as 
shall  remain  unpaid;  by  which  ratification  and  confirmation, 
the  parties  causing  the  same  shall  be  entitled  to  all  the  rights 
and  privileges,  and  be  subject  to  all  the  responsibilities,  to  which 
the  original  insured  was  entitled  or  subject  under  the  charter. 

Is  there  anything  in   this  case  which  relieves  it  from  the 
unratified  alienation  by  the  assured  of  all  his  interest  in  the 
subject  of  insurance,  set  up  in  the  plea?     It  is  said,  that 
vol.  in. — AMES.  45 
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upon  the  same  day  that  the  policy  was  taken  oat  by  Benja- 
min B.  Hoxaie,  it  was  assigned,  with  the  consent  of  the  com- 
pany, to  the  plaintiff,  whose  mortgage  on  the  house  insured  was 
noticed  in  the  policy ;  and  that,  by  virtue  of  this  consent,  the 
plaintiff,  to  the  extent  of  his  mortgage,  became  an  original 
insurer,  incapable  of  being  affected  by  the  subsequent  alienation 
to  him  of  the  interest  of  the  person  originally  insured. 

We  do  not  apprehend  that  the  mortgage,  which  existed  prior 
to  the  policy,  was  any  alienation  of  the  subject  of  insurance 
whatever ;  and  certainly  not,  in  the  sense  of  the  29th  section  of 
the  charter  of  this  company,  which  contemplates  only  an  aliena- 
tion made  after  the  effecting  of  the  policy.  It  follows,  that  no 
such  application  to  the  board  of  directors,  or  consent  given  by 
them,  could  have  been  made  upon  the  issuing  of  this  policy, 
such  as  are  contemplated  by  this  section;  nor  is  there  anything 
in  these  pleadings  to  show  that  anything  ever  was  done  by  this 
company  or  its  agents,  by  which  the  plaintiff  under  this  policy 
subjected  himself  to  the  responsibilities,  or  entitled  himself  to 
the  rights,  of  the  original  insured.  It  was  necessary  to  the  va- 
lidity of  the  policy,  under  the  14th  section  of  the  charter,  that 
the  incumbrance  of  the  plaintiff,  by  way  of  mortgage  upon  the 
house  insured,  should  be  expressed  in  the  policy ;  and  this  hav- 
ing been  done,  and  the  insured  having  assigned  the  policy  to 
the  plaintiff  as  mortgagee  in  farther  security  for  his  debt,  all 
that  was  done  by  the  company  was  to  record  this  assignment, 
with  the  policy,  upon  their  books.  No  doubt  this  would  oper- 
ate as  notice  to  them  of  the  assignment  of  the  policy,  and  be 
viewed  as  an  implied  assent  on  their  part  thereto ;  but  it  left 
wholly  unaffected  the  questions  who  was  the  insurer,  and  whose 
interest  was  insured.  The  insurance  was,  notwithstanding  all 
this,  the  insurance  of  the  mortgagor,  upon  his  interest  in  the 
subject,  assigned  to  the  plaintiff  by  way  of  security  for  his  mort- 
gage debt,  and  merely  collateral  thereto.  As  such,  in  case  of 
loss,  it  was  to  be  collected,  held,  and  applied,  for  the  benefit  of 
the  mortgagee,  to  the  extent  of  his  mortgage  debt,  but  if  that 
were  paid,  or  beyond  that,  to  the  benefit  of  the  mortgagor,  the 
insured.  Carpenter  v.  The  Providence  Washington  Ins.  Co.  16 
Pet  496,  501,  502. 
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Afl  a  policy  of  fire  insurance  is  not  a  negotiable  instrument, 
and  gives  to  the  assured  only  a  contingent  and  conditional 
right  to  recover  in  case  of  loss,  It  would  seem  to  follow,  that 
when  it  was  assigned,  though  with  the  consent  of  the  insurer, 
merely  as  the  policy  of  the  assured  and  as  collateral  security 
for  his  debt,  it  would  be  defeated  by  breach  of  any  of  its 
conditions,  before  loss,  suffered  or  committed  with  or  without 
the  knowledge  or  complicity  of  the  assignee.  If  a  mortgagee 
desires  to  avoid  responsibility,  to  this  extent,  for  the  acts  or 
defaults  of  the  mortgagor,  it  is  perfectly  competent  for  him  to 
take  out  insurance  upon  his  own  interest  as  mortgagee,  and  to 
hold  it  unaffected  by  the  conduct  of  another.  It  seems  to  ua 
quite  unnecessary,  in  search  of  some  general  equity,  to  break 
down  the  contracts  of  parties  perfectly  capable  of  making  them ; 
and  such,  in  application  to  this  subject,  is  the  doctrine  of  the 
present  day  by  the  decided  weight  of  authority.  Ibid. ;  and  see 
cases  cited  to  this  point  by  the  counsel  for  the  defendants. 

Nor  is  this  result  at  all  affected,  in  the  view  of  the  courts  of 
Massachusetts,  by  their  notion,  that  in  case  of  assignments  of 
fire  policies  similar  to  this,  the  action  to  recover  the  loss  may, 
upon  the  ground  of  a  new  contract  with  him,  be  brought  in  the 
name  of  the  assignee.  This  new  promise  to  pay  is  still  con- 
strued by  them  to  embrace,  and  be  limited  by,  the  conditions  of 
the  policy,  and  to  be  defeated  with  it,  by  any  breach  of  those 
conditions  by  the  assignor,  though  subsequent  to  the  assign- 
ment Macomber  v.  Cambridge  Mutual  Fire  Ins.  Co.  8  Cush. 
133 ;  Fogg  8f  another  v.  Middlesex  Mutual  Fire  Ins.  Co.  10  lb. 
337 ;  Hale  v.  Mechanics'  Mutual  Fire  Lis.  Co.  6  Gray,  169.      . 

It  is  unnecessary,  however,  to  decide  in  this  case,  what  would 
have  been  the  effect  upon  the  policy  of  an  alienation  of  the  in- 
terest of  the.  mortgagor  to  a  stranger,  made  without  the  consent 
of  the  defendants ;  the  policy  having  been  previously  assigned, 
with  their  consent,  to  the  plaintiff,  his  mortgagee.  The  plea 
alleges,  that  the  plaintiff  himself  received  the  quitclaim  of  all 
the  interest  of  the  assured  in  the  subject  of  insurance.  He 
cannot,  therefore,  complain  that  he  is  subjected  to  the  breach  of 
a  condition  of  this  policy,, in  which  he  admits  by  his  demurrer 
that  he  participated.     If  he  chose  to  foreclose  his  mortgage,  and 
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terminate  the  insured  interest  of  the  mortgagor  without  obtain- 
ing, in  his  favor,  as  alienee,  the  company's  ratification  of  the 
policy,  there  is  no  pretence,  either  at  law  or  in  equity,  for  hold- 
ing them  to  a  contract,  an  express  condition  of  which  he  him- 
self has  broken.  Macomber  v.  Cambridge  Mutual  Fire  Ins.  Co., 
supra. 

This  plea  must,  therefore,  be  sustained,  as  a  good  bar  to  the 
dause  of  action  declared  upon  in  the  second  count  in  the 
declaration. 

The  replication  to  the  second  plea  to  this  count  remains  to  be 
considered.  The  policy,  as  set  out  in  the  count,  describes  the 
house  insured,  as  "  occupied  for  a  dwelling-house,"  w  the  base- 
ment being  of  wood  and  stone."  The  plea  alleges,  that  this 
basement,  after  the  assignment  of  the  policy  and  before  the  loss, 
was  used  and  occupied  as  a  joiners'  shop,  and  thereby  was  ex- 
posed to  a  greater  risk  than  when  insured,  of  which  the  plaintiff 
had  notice,  &c.  The  replication,  to  which  the  defendants  have 
demurred,  replies,  that  it  was  not  so  used  and  occupied  with  the 
knowledge  of  the  plaintiff.  The  question  thusraised  is,  whether 
such  use  of  the  house  after  the  assignment,  and  unknown  to  the 
assignee  of  the  policy,  avoids  it 

We  have  already  stated  our  conclusion,  that  the  plaintiff  held 
this  policy  subject  to  be  defeated  by  all  breaches  done  or  suf- 
fered by  the  assignor  after  the  assignment  and  prior  to  the  loss; 
and  in  application  to  this  portion  of  the  pleadings,  need  add 
nothing  more.  There  is  very  great  justice,  and  very  high  au- 
thority for  holding,  that  the  description  in  a  fire  policy  of  the 
construction  and  use  of  the  premises  insured,  constituting  as 
it  does  the  basis  of  the  insurance  and  determining  the  amount 
of  the  premium,  is  tantamount  to  a  warranty  on  the  part  of 
the  assured,  that  this  description  shall  remain  substantially  true 
while  the  risk  is  running;  and  that  no  alteration  in  either  shall 
subsequently  be  made  by  the  insured,  to  enhance  the  liability  of 
the  insurer.  Sillem  v.  Thornton,  3  El.  &  Blackb.  868,  883.  « It 
seems  strange,"  says  Lord  Campbell,  in  delivering  the  opinion 
of  the  court  in  the  case  just  cited,  "  that  if  a  house  be  described 
in  the  policy  as  occupied  by  the  owner  carrying  on  the  trade  of 
a  butcher,  so  that  the  premium  is  on  the  lowest  scale,  he  may, 
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immediately  afterwards,  merely  taking  care  that  the  walls  and 
floor  and  roof  remain,  so  that  it  shall  be  the  same  identical 
house,  convert  it  into  a  manufactory  of  fireworks,  a  trade  trebly 
hazardous,  for  which  the  highest  scale  of  premium  would  be  no 
more  than  a  reasonable  consideration  for  the  stipulated  indem- 
nity," The  28th  section  of  the  act  incorporating  the  defend- 
ants recognizes  and  applies  precisely  this  reasoning.  It  pro- 
vides, not  only  that  "  no  sugar-house,  bake-house,  distil-house, 
or  joiners*  shop,  or  other  house,"  in  which  certain  hazardous 
trades  are  carried  on,  "  shall  be  insured  in  said  company,  but 
on  such  terms  only  as  shall  or  may  be  especially  agreed  on  by 
the  directors,"  but  that  a  no  policy  shall  extend,  or  be  construed 
to  extend,  to  any  of  the  houses,  buildings,  or  risks  specified  in 
this  section,  unless  the  same  is  expressly  mentioned  in  the  policy, 
and  a  proportional  premium  and  deposit  paid;  nor  shall  any 
policy  extend  to,  or  be  construed  to  extend  to,  any  house  or 
building  in  which  more  than  twenty-eight  pounds  of  gunpowder 
shall  have  been  for  twenty-four  hours  next  before  the  time  that 
the  same  house  or  building  was  burnt"  The  only  purpose  of 
this  section  is,  to  exclude  the  specified  risks  from  the  policy 
unless  named  and  paid  for ;  and  it  applies,  in  our  judgment,  to 
exclude  them,  as  well  when  arising  during  the  running  of  the 
policy  from  a  change  of  use,  as  when  the  prohibited  use  ex- 
ists at  the  time  of  effecting  the  policy.  In  other  words,  it  holds 
the  insured  to  the  risk  he  describes  and  pays  for,  to  this  extent, 
at  least,  that  he  has  no  policy  for  the  risks  prohibited,  if  he  hag 
not  described  and  paid  for  them.  The  consequence  of  this 
must  be,  that  the  moment  he  changes  the  use  of  the  insured 
premises  to  any  of  those  thus  conditionally  forbidden  his  policy 
ceases  to  attach,  and  the  liability  of  the  opmpany  upon  it  i* 
determined. 

The  plea,  in  our  judgment,  sets  up  a  good  bar  to  the  count; 
the  replication  was  no  sufficient  answer  to  it,  and  must,  there- 
fore, be  overruled. 

The  result  is,  that  the  plaintiff  is  entitled  to  judgment  upon 
the  first  count,  and  the  defendants  upon  the  second  count,  in 
the  declaration, 

45* 
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Robert  S.  Burrough  &  Wife  v.  William  Foster. 

A  testatrix  made  to  her  grandchildren  several  specific  devises  "  to  their  heirs  and  assigns 
forever;  "  and  in  the  eighth  clause  of  her  will  proceeded:  — 

u  Eightly.  I  give  and  devise  all  the  remainder  of  my  real  estate  unto  all  my  grandchildren, 
in  equal  shares,  and  to  their  heirs  and  assigns  forever.  And  it  is  hereby  provided,  and 
my  will  Ls,  that  if  any  of  my  grandchildren  should  die,  leaving  no  surviving  issue;  then 
I  give  and  devise  all  the  estate,  both  real  and  personal  herein  given  to  such  grandchild, 
unto  the  survivor  or  survivors  of  such  as  shall  die  as  aforesaid,  and  to  their  heirs  and 
assigns  forever;  provided,  that  none  of  my  grandsons  shall,  in  any  event,  have  any  of  my 
personal  estate,  other  than  the  specific  legacies  herein  bequeathed  unto  them,  as  long  as 
any  of  my  granddaughters,  or  any  of  their  issue  be  living.  It  is  also  further  provided, 
and  my  will  is,  that  if  all  my  grandchildren  should  die  leaving  no  surviving  issue,  then 
I  give  and  devise  all  my  estate  unto  two  of  the  daughters  of  my  uncle,  Thomas  Field, 
to  wit:  Mary  and  Sally,  and  unto  two  of  my  said  uncle's  grand-daughters,  to  wit:  Mary 
and  Elizabeth  Thornton,  and  to  their  heirs  and  assigns  forever."  Htld%  that  the  grand- 
children of  the  testatrix  took  estates-tail  in  her  real  estate,  and  not  fee-simples  condi- 
tional upon  their  dying  without  issue. 

Trespass  and  ejectment  to  recover  possession  of  a  lot  of  land, 
thirty-five  feet  wide  and  about  one  hundred  and  ninety  feet 
deep,  on  the  north  side  of  Charles  Field  Street,  in  Providence, 
and  six  thirtieth  undivided  parts  of  an  adjoining  lot  on  the  east, 
twenty-three  feet  wide. 

To  the  declaration,  which  contained  two  counts,  the  defend- 
ant pleaded,  beside  the  general  issue,  soil  and  freehold  in  Hor- 
ace A.  Wilcox  and  Sally  B.  Wilcox,  his  wife,  in  right  of  the 
said  Sally,  and  his  title  as  lessee  under  them ;  and  twenty 
years'  possession,  under  the  statute,  in  said  Wilcox  and  wife 
and  himself  before  the  date  of  the  plantiffs'  writ  The  parties 
joined  in  the  general  issue  and  in  the  issue  to  the  country  ten- 
dered by  the  plaintiffs  upon  their  traversing  the  defendant's 
plea  of  title.  To  the  plea  of  possession  the  plaintiffs  replied, 
that  the  female  plaintiff,  in  whose  right  the  plaintiffs  sued,  was 
sole,  unmarried,  and  an  infant,  until  the  25th  day  of  December, 
1848,  when  she  became  of  age,  and  that  the  plaintiffs  within 
ten  years  next  after  commenced  the  action;  which  was  trav- 
ersed by  the  defendant  and  issue  joined  to  the  country. 

At  the  March  term  of  this  court,  1858,  the  chief  justice 
presiding,  a  pro  forma  verdict  was  entered  by  consent,  finding 
all  the  issues  for  the  plaintiffs,  with  the  agreement,  that  if 


Digitized  by  VjOOQlC 


SEPTEMBER  TERM,  1860.  535 

Barroagh  &  wife  v,  Foster. 

the  court  should  determine  that  the  estates  given  by  the  will  of 
their  grandmother,  Waite  Smith,  to  the  children  of  Martha 
Howell,  are  estates-tail,  then  the  verdict  is  to  stand,  if  not, 
to  be  set  aside. 

The  will  of  Waite  Smith,  which  was  dated  on  the  5th  day 
of  February,  1808,  and  proved  on  the  4th  day  of  August, 
1819,  after  making,  amongst  other  things,  several  specific  de- 
vises to  each  of  her  grandchildren,  thus  disposes  of  the  res- 
idue of  her  real  estate :  — 

"  Eightly.  I  give  and  devise  all  the  remainder  of  my  real 
estate  linto  all  my  grandchildren,  in  equal  shares,  and  to  their 
heirs  and  assigns  forever. 

u  And  it  is  hereby  provided,  and  my  will  is,  that  if  any  of  my 
grandchildren  should  die,  leaving  no  surviving  issue  ;  then  I 
give  and  devise  all  the  estate,  both  real  and  personal  herein 
given  to  such  grandchild,  unto  the  survivor  or  survivors  of 
such  as  shall  die  as  aforesaid,  and  to  their  heirs  and  assigns 
forever: 

"  Provided,  that  none  of  my  grandsons  shall,  in  any  event, 
have  any  of  my  personal  estate,  other  than  the  specific  lega- 
cies herein  bequeathed  unto  them,  so  long  as  any  of  my 
grand-daughters,  or  any  of  their  issue  be  living. 

"  It  is  also  further  provided,  and  my  will  is,  that  if  all  my 
grandchildren  should  die,  leaving  no  surviving  issue,  then  I 
give  and  devise  all  my  estate  unto  two  of  the  daughters  of 
my  uncle  Thomas  Field,  to  wit:  Mary  and  Sally,  and  unto 
two  of  my  said  uncle's  grand-daughters,  to  wit :  Mary  and 
Elizabeth  Thornton,  and  to  their  heirs  and  assigns  forever." 

Browne,  with  whom  was  Bradley,  for  the  plaintiffs. 

The  question  presented  in  the  case  is,  whether  the  will,  under 
which  the  parties  claim,  creates  an  estate  tail,  or  an  executory 
devise. 

1.  The  rule  of  construction  is  favorable  to  the  creation  of  an 
estate-tail,  and  not  an  executory  devise.  Purefoy  v.  R)gers,  2 
Saunders,  380 ;  Mussell  v.  Morgan,  3  Term,  763 ;  Nightingale 
v.  BurriU,  15  Pick.  110 ;  Parker  v.  Parker,  5  Mete  138  ;  1  Jar- 
man  on  Wills,  778 ;  3  GreenleaPs  Cruise,  457,  n.  2,  468. 

2.  The  words,  "  die  without  leaving  heirs,"  import  an  indef- 
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inite  failure  of  issue,  and  create  an  estate-tail.  Jones  v.  Owens% 
1  B.  &  Ad.  318 ;  17  Vesey,  Jr.  482 ;  Machell  v.  Weeding,  8 
Simons,  4 ;  Cadogan  v.  Ewarts,  7  Ad.  &  Ellis,  636 ;  Todd  v. 
Dewsberry,  8  Mees.  &  Welsb.  513 ;  Ide  v.  Ide,  5  Mass.  500 ; 
8  lb.  3 ;  4  Kent's  Com.  274,  276 ;  2  Jarman  on  Wills,  418  ; 
Lewis  on  Perpetuities,  192. 

3.  This  construction  is  not  varied  by  such  qualifying,  words 
as  "  survivor,"  "  surviving,"  or  the  like.  2  Jarman  on  Wills,  448 ; 
Lewis  on  Perpetuities,  218, 223 ;  4  Kent's  Com.  276, 279 ;  Ander- 
ton  v.  Jackson,  16  Johns.  382, 415  ;  Wilkes  v.  Lyon,  2  Cowen,  333 ; 
Bell  v.  Gillespie,  5  Randolph  (Va.)  273;  Newton  v.  Griffith,  1 
.Har.  &  Gill,  111 ;  Hoxton  v.  Archer,  3  Gill  &  Johns.  211 ;  Denn 
v.  Moore,  Coxe,  386 ;  (2  U.  S.  Dig.  78,  Art.  164;)  Haines  v.  WiJtr 
ner,  2  Yeates,  400 ;  (2  U.  S.  Dig.  75,  Art.  129 ;)  Clarke  v.  Baker,  3 
Ser.  &  Rawle,  470 ;  Cashing  v.  Brewer,  17  lb.  441 ;  Eichelber* 
ger  v.  Bamitz,  9  Watts,  450 ;  Rancel  v.  Creswell,  30  Penn.  158 ; 

Criley  v.  Chamberlain,  lb.  161 ;  Parker  v.  Parker,  5  Mass.  139 ; 
Massey  v.  Hudson,  2  Merivale,  133 ;  Ranelagh  v.  Ranelagh,  2 
Mylne  &  Keene,  441. 

4.  The  last  devise  favors  the  construction  which  gives  to 
"  heirs,"  in  the  first  clause,  the  meaning  of  "  heirs  of  the  body," 
and  thus  creates  an  estate-tail.  2  Jarman  on  Wills,  238 ;  3 
Comyn's  Dig.  N.  5,  "  Devise,"  398 ;  1  Cov.  &  Hughes's  Dig. 
607,  "Devise,"  XIL  29;  Morgan  v.  Griffith,  1  Cowper,  234; 
UUibridge  v.  Eddy,  1  Mason,  239. 

5.  This  construction  has  been  adopted  by  this  court,  — -  acted 
upon  by  parties  in  interest  under  this  will,  —  and  the  decision 
followed  in  other  cases.  Howell  v.  Mason,  Sup.  Ct  Prov. 
March  term,  1847 ;  Tiffany  v.  Potter,  lb.  1855. 

T.  A.  Jenckes,  for  the  defendant 

1.  The  words  of  the  eighth  clause,  stating  the  condition  of 
the  devise  over,  import  a  failure  of  issue  at  the  death  of  each 
grandchild,  and  not  an  indefinite  failure  of  issue.  The  rule 
which  construes  the  words  "without  issue"  as  importing  an 
"  indefinite  failure  of  issue,"  instead  of  the  failure  of  issue  at 
the  death  of  any  particular  person,  is  an  artificial  rule,  and 
which  should  not  be  extended  beyond  those  forms  of  expres- 
sions in  wills,  which  have  received  a  settled  meaning  by  adju- 
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dication.  2  Jarman  on  Wills,  417,  et  seq.  Where  the  intent 
of  the  testator  is  clearly  expressed,  confining  the  meaning  of 
such  phrases  to  issue  living  at  the  death  of  any  particular  per- 
son named,  that  intent  should  be  carried  into  effect  The  ar- 
tificial rule  has  been  abolished  in  England,  and  in  some  of  the 
states  of  this  country,  for  the  reason  that  it  violates  the  natural 
meaning  of  language,  and  defeats  the  intent  of  the  testator. 
1  Vict.  c.  26,  §  29 ;  N.  Y.  Rev.  Stats. ;  Va.  1819 ;  Miss.  18S4 ; 
ty  C.  1827 ;  Keily  v.  Fowler,  3  B.  P.  C.  298 ;  Hall  v.  Chaffee,  14 
N.  H.  216. 

The  following  cases  show  the  qualifications  of  the  general 
rule,  and  are  applicable  to  the  will  in  this  case.  A  limita- 
tion "  if  T.  died  without  issue,  living  his  brother  W.,  then 
to  W.,"  refers  to  a  failure  of  issue  at  the  death  of  T.  {Pells  v. 
Brown,  Cro.  Jac.  590) ;  so  also  the  words,  if  one  die  "  leav- 
ing no  issue  behind  him,"  (Porter  v.  Bradley,  3  D.  &  E.  143,) 
and  if  one  leave  no  issue,  then  life-estates  to  the  "  survivor  or 
survivors."    Roe  v.  Jeffrey,  7  D.  &  E.  585. 

A  limitation  "  to  the  survivor "  imports  a  definite  failure  of 
issue,  in  gifts  both  of  real  and  personal  property.  Fosdick  v. 
Cornell,  1  Johns.  440;  Anderson  v.  Jackson,  16  Johns.  382 ;  Jack- 
son v.  Blanshaw,  3  Johns.  292 ;  Jackson  v.  Chew,  12  Wheat.  153 ; 
Wilkes  v.  Lion,  2  Cow.  333 ;  Cutter  v.  Doughty,  23  Wend.  513 ; 
Dawson  v.  DeForest,  3  Sandf.  (3h.  R.  456 ;  Heard  v.  Horton,  1 
Denio,  165 ;  Den  v.  Schenck,  3  Hals.  29 ;  Cerolle  v.  Cerolle,  6 
Munf.  455 ;  Rapp  v.  Rapp,  6  Barr.  45 ;  Johnson  v.  Currier,  10 
Barr.  498 ;  Morgan  v.  Morgan,  5  Day,  517 ;  Couch  v.  Gotham, 

I  Conn.  36 ;  Maffet  v.  Strong,  10  Johns.  16 ;  Richardson  v. 
Noyes,  2  Mass.  56 ;  Ide  v.  Ide,  5  lb.  500 ;  Paterson  v.  Ellis, 

II  Wend.  292 ;  Abbot  y.  Essex  Co.  2  Curtis,  133 ;  Crane  v. 
Cowell,  2  Curtis,  178 ;  Abbot  ex  ux.  v.  Essex  Co.  18  How.  203. 

The  limitations  of  the  personal  estate  are  clearly  referable  to 
the  failure  of  issue  at  the  death  of  each  grandchild.  The  plain- 
tiffs contend  for  two  different  limitations —  an  indefinite  failure 
of  issue  as  to  the  realty,  and  a  definite  failure  as  to  the  per- 
sonalty. But  the  weight  and  number  of  authorities  is  against 
this  distinction.  Abbot  v.  Essex  Co.  supra ;  2  Atk.  314,  Lord 
Hardwicke ;  2  Russ.  &  M.  390 ;  1  Bro.  C.  R.  188,  Lord  Thurlow ; 
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5  Yes.  440,  Lord  Alvaaley,  &a,  cited  in  Abbot  v.  Essex  Co.  2 
Curtis,  133, 

When  one  limitation  of  a  devise  is  taken  to  be  executory,  all 
subsequent  limitations  must  likewise  be  so  taken ;  hence,  if  the 
limitation  to  the  u  survivor  or  survivors "  of  Waity  F.  Howell 
is  executory,  then  the  two  daughters  and  grand-daughters  of 
Thomas  Field  would  take  by  way  of  executory  devise,  6 
Crifise,  409 ;  Pwrefoy  v.  Rogers,  2  Saund.  388,  note.  In 
the  construction  of  this  will  the  declared  intention  of  the 
testatrix  must  be  effectuated,  if  by  law  it  may  prevail.  The 
different  devises  must  be  combined,  in  order,  if  possible,  to  give 
a  uniform  construction  to  the  whole  will.  Lippitt  v.  Hopkins, 
1  Gall.  454 ;  Hall  v.  Chaffee,  14  N.  H.  216. 

Bpsworth,  J.1  The  question  submitted  to  the  judgment  of 
the  court  in  this  case  is,  whether  under  the  will  of  Waite 
Smith,  Martha  Howell  took  an  estate*tail  in  the  premises  in 
controversy. 

The  eighth  clause  in  said  will  gives  and  devises  all  the  re- 
inainder  of  the  real  estate  of  the  testatrix  unto  all  her  grand- 
children, in  equal  shares,  and  to  their  heirs  and  assigns  forever. 
This  devise  is  qualified  by  a  provision,  that  if  either  of  the 
grandchildren  should  die  leaving«no  surviving  issue,  then  all  the 
estate  of  the  testatrix  in  her  will  given  to  such  grandchild,  is 
given  to  the  survivor  or  survivors  of  such  as  shall  die  as  afore- 
said, and  to  their  heirs  and  assigns  forever.  It  is  further  pro- 
vided, that  if  all  the  grandchildren  should  die  leaving  no  surviv- 
ing issue,  then  the  estate  is  given  over  to  certain  other  persons 
therein  named. 

By  the  first  clause  of  this  article  in  the  will,  an  estate  in  fee- 
simple  is  given  to  the  testatrix's  grand-daughters.  The  subse- 
quent provision,  in  case  of  their  dying  without  issue  surviving, 
would,  if  construed  to  refer  to  a  general  failure  of  issue,  cut  the 
estate  down  to  a  fee-tail  estate,  according  to  the  rule  of  law. 
This  rule  of  law  was  established  by  decisions  of  the  courts  of 
England  immediately  after  the  passage  of  the  statute  of  entail* 
ments,  Westminster  2,  13  Edw.  I.  c  1,  and  has  continued  a 

i  The  chief  justice,  having  been  of  counsel,  did  not  ail  in  this  case. 
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recognized  rule  in  the  courts  of  England  and  this  country,  from 
a  period  so  far  back  as  the  yfear  1285  down  to  the  present  time. 
This  rule  seems  to  have  resulted  from  the  interpretation  of  the 
statute  de  donis,  which  was  very  early  adopted  into  our  laws, 
and,  subject  to  its  modification  by  our  statutes,  may  be  con- 
sidered as  in  force  here  now.  In  some  of  the  states  of  this 
country,  fee-tail  estates  have  been  abolished ;  and  this  fact  may, 
perhaps,  to  a  considerable  extent,  account  for  the  contrariety  of 
decisions  in  reference  to  the  technical  words,  which,  by  so  many 
decisions  of  the  English  courts,  have  so  uniformly  been  estab- 
lished as  words  creating  a  fee-tail.  The  rule,  that  a  devise  over 
upon  an  indefinite  failure  of  issue, — as  after  the  devise  to  a  man 
and  his  issue,  or  after  a  devise  in  fee,  —  is  void  for  remoteness,  or 
as  tending  to  a  perpetuity,  is  not  controverted.  The  question  is 
as  to  what  words  import  an  indefinite  failure  of  issue,  as  distin- 
guished from  a  definite  failure,  or  a  failure  within  a  precise  time 
fixed.  If  the  devise  over  is  upon  a  failure  of  issue  at  a  par- 
ticular time  fixed,  as  at  the  time  of  the  death  of  the  first  taker, 
the  gift  over  is  good  by  way  of  executory  devise ;  for  it  is  not 
liable  to  the  objection  of  remoteness,  and  does  not  tend  to  a 
perpetuity. 

Now,  it  appears  from  a  very  numerous  catalogue  of  cases, 
both  in  the  English  courts  and  in  the  courts  of  this  country,  - 
that  the  words,  die  without  issue,  or  without  having  issue,  or 
without  leaving  issue,  import  a  general  failure  of  issue ;  and  the 
limitation  over  after  the  death  of  a  person  upon  a  failure  of 
issue  which  these  words  imply,  is  construed  as  a  limitation 
upon  an  indefinite  failure,  unless  the  force  of  the  words  is  re- 
strained or  their  import  controlled  by  other  expressions  in  the 
limitation,  or  by  circumstances  arising  on  the  face  of  the  will 
in  relation  to  the  land,  or  to  the  donee  or  devisee.  If  the 
words  are,  leave  no  issue  at  the  time  of  his  death,  of  course  the 
failure  intended  is  defined  as  a  failure  at  the  time  of  the  death. 
If  the  words  are,  die  without  issue  living  W.,  the  words  im- 
port a  failure  upon  the  death  of  the  person  named  in  the  life- 
time of  W.,  or  when  W.  is  living.  And  in  one  case  it  was 
decided,  that  the  words,  "  if  one  die  and  leave  no  issue  behind 
him  "  would  operate  to  restrict  the  limitation  to  a  failure  at  the 
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death  of  the  first  taker.  Porter  v.  Bradly,  3  Durnf.  &  East, 
143.  In  neither  of  these  cases  cdn  we  find  authority  for  re- 
stricting the  words  of  this  will  to  a  failure  of  issue  at  the  death 
of  each  grandchild. 

In  the  case  of  King  v.  Rumball,  (Cro.  Jac  448,)  there  was  a 
device  of  lands  to  the  wife  for  life,  remainder  to  three  daugh- 
ters, and  if  any  of  them  died  before  the  others,  then  the  others 
to  be  her  heirs,  and  if  they  all  died  without  issue,  remainder 
over.  It  was  held  that  the  daughters  took  vested  estates-taiL 
In  the  case  of  Chadock  v.  Cowley,  Cro.  Jac.  695,  there  was  a 
devise  to  A.  and  B.  severally  in  fee,  and  that  the  survivor  should 
be  heir  to  the  other,  if  either  of  them  died  without  issue ;  and 
the  court  held,  that  A.  and  B.  took  estates-tail,  with  cross  re- 
mainders over,  in  fee. 

The  words  used  here  are,  "  die  leaving  no  surviving  issue." 
The  words,  die  leaving  no  issue,  by  all  the  English  decisions, 
import  a  general  failure  of  issue.  There  is  nothing  here  to 
limit  their  import  but  the  word  "  surviving."  How  this  changes 
the  meaning  of  the  words  we  do  not  see,  and  there  is  no  de- 
cision making  the  use  of  this  word  an  indication  of  an  intent 
to  limit  the  failure  to  a  definite  period.  If  he  dies  and  leaves 
issue,  he  must  leave  them  surviving.  The  question  is,  whether 
the  estate  is  to  go  over  in  the  event  of  there  being  no  surviving 
issue  at  the  period  of  the  death,  or  none  surviving  at  some  remote 
period,  whenever  it  shall  occur ;  and  it  seems  to  us  that  all  the 
logic  which  can  be  urged  in  favor  of  the  interpretation  so  uni- 
formly put,  by  the  English  decisions,  upon  the  one  set  of 
words,  is  equally  potent  when  applied  to  the  other. 

There  is  a  class  of  decisions  in  this  country  to  which  we  are 
cited,  which  have  assumed  to  deny  the  interpretation  given  to 
j  these  words,  and  to  hold  them  to  import  a  failure  of  issue  at  the 
death  of  the  first  devisee.  The  case  of  Fosdick  v.  Cornell,  1 
Johns.  440,  is  the  leading  case  of  this  class.  That  decision  has 
been  followed  in  the  stats  of  New  York,  until  it  has  now 
become  the  settled  law  of  that  state.  In  the  case  of  Anderson 
v.  Jackson,  16  Johns.  382,  the  question  arose  in  the  court  of 
errors  of  that  state,  and  the  previous  cases  in  the  supreme  court 
were  reviewed,  and  the  doctrine  established  by  them  affirmed. 
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In  that  case  Chancellor  Kent,  who  had  been  chief  justice  of  the 
supreme  court  when  the  case  of  Fosdick  v»  Cornell  was  decided, 
reconsiders  the  subject,  and  in  a  very  able  and  thorough  exam- 
ination of  the  state  of  the  law  and  the  whole  current  of  deci- 
sions from  the  year  1285  downwards,  shows,  that  the  supreme 
court  had  departed  from  the  law  in  the  decision  of  the  case ; 
acknowledges  his  error ;  and  gives  his  opinion  against  the  deci- 
sions in  which  he  had  previously  joined.  The  majority  of  the 
court,  however,  differed  from  him,  and  decided  the  case  (if  we 
may  judge  from  the  only  opinion  given  on  that  side  of  the  case, 
the  opinion  of  a  senator)  mainly  on  the  authority  of  the  case 
of  Fosdick  v.  Cornell,  and  other  cases  in  the  supreme  court, 
which  Chancellor  Kent,  who  participated  in  them,  deemed 
to  be  founded  on  error,  and  which  he  shows  in  his  opinion, 
conclusively,  as  we  think,  contradicted  the  whole  current  of  the 
English  cases*  At  that  time,  there  had  been  three  decisions  in 
the  supreme  court  of  New  York  affirming  the  doctrine  decided 
in  Fosdick  v.  Cornell,  and  the  court  of  errors  felt  themselves  not 
warranted  to  interfere  in  disturbing  titles  which  might  have 
been  acquired  under  the  repeated  and  solemn  decisions  of  the 
supreme  court  If  this  consideration  had  weight  with  the  ma- 
jority of  the  court  of  errors  in  that  case,  such  a  consideration 
should,  we  think,  for  much  stronger  reasons,  weigh  upon  the 
deliberations  of  this  court,  in  leading  us  to  a  conclusion  oppo- 
site to  the  one  to  which  they  arrived.  In  this  court,  there  have 
been  at  least  three  decisions  to  the  effect  that  the  form  of  words 
in  this  will,  and  similar  words,  operate  to  create  an  estate-tail, 
because  they  import  an  indefinite  failure  of  issue.  One  of 
these  decisions  was  in  a  case  arising  upon  the  words  of  this 
very  will.  These  decisions  have  doubtless  been  made  under 
the  authority  of  the  English  decisions  growing  up  after  the 
enactment  of  the  statute  de  donis.  These  decisions,  and  the 
statute,  so  far  as  it  applies,  are,  we  apprehend,  a  part  of  our 
common  law.  If  the  New  York  courts  ought,  upon  the  doc- 
trine of  stari  decisis,  to  rest  upon  the  decisions  of  their  supreme 
court,  though  they  may  vary  from  the  English  decisions ;  ought 
this  court  to  run  the  risk  of  unsettling  the  law  and  of  disturb- 
ing titles  under  the  law  as  heretofore  settled,  by  overturning 
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their  own  decisions,  when,  too,  those  decisions  are  found  to  be 
in  accordance  with  the  English  cases  ?  It  is  said  that  the  role 
which  construes  the  words,  without  issue,  and  the  like,  as  im- 
porting an  indefinite  failure  of  issue,  is  an  artificial  rule ;  and 
that  it  has  been  abolished  in  England,  and  in  some  of  the  states 
of  this  country,  for  the  reason  that  it  violates  the  natural  mean* 
ing  of  the  language,  and  defeats  the  intent  of  the  testator. 
The  fact  that  the  rule  has  been  abolished  by  statute,  shows  that 
prior  to  the  statute  it  had  become  established ;  and  if  in  Eng- 
land and  other  states  it  has  been  found  necessary  to  abolish 
the  rule  by  legislative  acts,  we  ought  not  to  attempt  to  do  the 
same  thing  by  judicial  construction.  In  truth,  this  rule  of  law  has 
been  so  long  settled  by  the  decisions  of  courts,  that  we  are  au- 
thorized to  believe,  that  whenever  the  words  are  used  in  a  will, 
they  are  used  with  reference  to  the  construction  which  the  law 
has  put  upon  them.  Whether  the  construction  is  the  natural 
one  or  not,  it  is  the  legal  one ;  and  if  we  change  it  by  a  judicial 
interpretation  now,  we  may  interfere  with  titles  acquired  on 
faith  of  the  law  as  heretofore  settled,  and  create  mischiefs  which 
we  may  not  foresee. 

We  therefore  overrule  the  exceptions,  and  judgment  must 
be  rendered  upon  the  verdict 


Olney  C.  Carpenter  v.  James  M.  Carpenter  &  others. 

In  ejectment  to  recover  possession  of  lands  mortgaged  to  the  plaintiff,  it  appearing  by 
the  defendants'  plea,  that  the  mortgage  was  given  to  secure  the  payment  of  a  promis- 
sory note  the  principal  sum  of  which  was  payable  at  the  end  of  four  years,  but  the 
interest  anmtaUy,  it  was  held,  that  the  condition  of  the  mortgage  was  broken  by  the 
non-payment  of  the  annual  interest  for  three  years,  although  the  principal  sum  was 
not  due;  and  that  conditional  judgment  for  possession  must  be  entered  up  for  the 
plaintiff,  in  conformity  to  sect  7,  ch.  189,  of  the  Revised  Statutes. 

Ejectment  to  recover  lands  in  Glocester.  One  of  the  pleas 
was,  that  the  plaintiff's  title  was  by  mortgage  executed  to  him 
by  the  defendants,  on  the  seventh  day  of  April,  1867,  with  condi- 


Digitized  by  VjOOQlC 


SEPTEMBER  TERM,  1860.  543 

Bryan  &  wife  v.  Batcheller. 

tion  to  pay  a  promissory  note  of  $400  at  the  end  of  four  years, 
wUh  interest  payable  annually. 

Brownett,  for  the  defendants,  objected  to  a  conditional  judg- 
ment for  the  plaintiff,  upon  the  ground,  that  although  three 
years'  interest  was  due  under  the  mortgage,  the  principal  sum 
was  not  due,  and  so  the  condition  of  the  mortgage  was  not 
broken. 

The  court,  however,  held  the  condition  of  the  mortgage  to  be 
equally  broken  by  the  non-payment  of  interest,  stipulated  to  be 
paid  annually,  as  it  would  be  by  the  non-payment  of  the  prin- 
cipal when  due ;  and  ordered  conditional  judgment  for  possession 
to  be  entered  up,  in  conformity  with  the  provisions  of  the  7th 
sect  of  ch.  189  of  the  Rev.  Stats. 


Samuel  Bryan  &  Wife  v.  George  H.  Batcheller. 

An  adulterous  elopement  from  the  husband,  without  reconcilement,  is  no  bar  to  dower  in 
Rhode  Island :  the  84th  section  of  the  statute  of  Westminster  2d,  18  Edw.  I.,  never  having 
been  introduced  here. 

This  was  an  action  of  dower,  the  declaration  in  which 
claimed  dower  for  one  of  the  demandants  (the  other  being  her 
husband)  in  the  homestead  estate  of  the  late  Ebenezer  Wood, 
in  North  Providence,  alleging  her  coverture  with  said  Ebenezer 
whilst  he  was  seised  of  said  estate. 

The  second  plea  alleged,  that  the  female  demandant,  in  the 
lifetime  of  her  husband,  the  said  Ebenezer,  left  him  of  her  own 
will  and  choice,  and  eloped  from  him  with  the  other  demand- 
ant, to  Huntingdon,  in  the  State  of  New  York,  and  there,  after- 
wards remained  a  long  time  in  adultery  with  him  to  the  end  of 
the  life  of  the  said  Ebenezer,  and  that  said  Ebenezer  was  never, 
in  his  lifetime,  reconciled  to  her. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

James  Tttlinghast,  for  the  demandants. 

1.  This  plea  is  bad  as  a  bar  to  the  action.  Elopement  and 
adultery  are  no  bars  to  dower  at  common  law.    2  Inst  435 ; 
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2  Blackst  Com.  130 ;  Reynolds  v.  Reynolds,  24  Wend.  194, 
(Bronson,  J.) ;  Hetherington  v.  Graham,  6  Bing.  135,  (Tin- 
dall,  C.  J.) ;  19  Eng.  Com.  Law,  32. 

2.  They  became  so  only  by  statute  of  Westminster  2d,  ch.  34, 
(13  Edw.  I.,)  which  never  was  introduced  into  this  state.  It  is 
not  included  in  the  statutes  introduced  by  the  Digest  of  1767, 
(p.  55.)  That  enumerates  among  the  statutes  introduced  here, 
u  Westminster  the  second,  de  donis  conditionalibus ;"  and  it 
cannot  be  pretended  this  embraced,  or  was.intended  to  embrace, 
anything  more  than  the  first  chapter  of  that  statute,  the  only 
one  that  at  all  concerns  "estates  upon  conditions."  Com- 
pare 1  Eng.  Stat  at  Large,  163, 164,  et  seq.;  6  Jacob's  Law 
Dictionary,  163;  4  Kent's  Com.  11;  2  Blackst.  Com.  112;  1 
Washb.  Real  Property,  67,  608,  680,  Index. 

3.  But  if  by  any  construction  this  chap.  34  can  be  held  ever  to 
have  been  introduced  here,  it  was  repealed  by  the  Digest  of  1798, 
(p.  77,)  especially  when  taken  in  connection  with  the  statute  of 
dower  then  enacted,  (p.  244.)  Under  this  statute  the  only  bar 
of  dower  was  the  deed  of  the  wife.  Sect  1.  And  this  has  con- 
tinued our  statute  of  dower  in  precisely  the  same  language 
(only  in  later  revisions  a  jointure  being  also  added  as  a  bar)  to 
the  present  time ;  see  Digest  of  1822,  p.  188,  §  1 ;  Digest  of 
1844,  p.  188,  §  1 ;  Rev.  Sts.  of  1859,  p.  503,  §  1 ;  particularly 
when  taken  in  connection  with  the  repealing  acts  of  1822.  Dig. 
of  1822,  pp.  64,  65;  Dig.  of  1844,  p.  61 ;  Rev.  Sts.  p.  633 ;  by 
the  last  of  which  "  all  acts,  and  parts  of  acts,  the  subjects  whereof 
are  revised  and  reenacted  in  this  revision, . . .  shall  be  repealed 
from  and  after,"  &c.  Clearly,  therefore,  the  subject  of  dower  be- 
ing revised  and  reenacted  in  that  revision,  all  other  acts  concern- 
ing dower  are  thereby  repealed.  Dower,  therefore,  remains  in 
this  state  as  at  common  law,  so  far  as  respects  the  question  now 
before  the  court     See  Reynolds  v.  Reynolds,  24  Wend.  193. 

Hart,  for  the  tenant 

1.  The  plea,  though  not  good  at  common  law,  is  good  under 
the  statute  of  Westminster  2d,  13  Edw.  I.,  ch.  34 ;  4  Kent,  pp. 
52,  53,  and  notes ;  Greenleaf  >s  Cruise,  vol.  1,  pp.  170, 199,  top 
paging;  Title  6,  ch.  1,  §  17 ;  Title  6,  ch.  4,  §§  4-8,  and  notes. 

2.  The  statute  of  Westminster  2d  was  specially  introduced  in 
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the  colony  of  Rhode  Island  before  the  Declaration  of  Indepen- 
dence, and  is  now  a  part  pf  the  common  law  of  the  state. 
Digest  of  1767,  p.  55 ;  Rev.  Sts.  ch.  245,  p.  632. 

Bosworth,  J.  The  question  arises  in  this  case  upon  demur- 
rer to  the  defendant's  plea.  The  point  raised  is,  whether  elope- 
ment of  a  wife  and  living  in  adultery,  without  reconcilement 
with  the  husband,  bars  a  claim  for  dower  under  the  law  of  this 
state? 

The  statute  of  this  state  provides,  {Rev.  Sts.  ch.  202,)  that  the 
widow  of  any  person  dying  intestate,  or  otherwise,  shall  be  en- 
dowed of  one  full  and  equal  third  part  of  all  the  lands,  tene- 
ments, and  hereditaments,  whereof  her  husband,  or  any  other  to 
his  use,  was  seised  of  an  estate  of  inheritance,  at  any  time 
during  the  intermarriage,  to  which  she  shall  not  have  relinquished 
her  right  of  dower  by  deed,  except  in  cases  provided  for  in  the 
21st  section  of  the  chapter.  The  section  containing  the  ex- 
cepted cases  provides,  that  real  or  personal  estate  conveyed  by 
deed,  or  devised  or  bequeathed  by  will,  for  the  jointure  of  the 
wife,  in  lieu  of  her  dower,  to  take  effect  in  her  own  possession 
immediately  upon  the  death  of  the  husband,  and  to  continue 
during  her  life*  or  in  fee,  determinable  by  such  acts  only  as 
would  forfeit  her  dower  at  common  law,  shall  bar  dower. 

The  statute,  therefore,  provides  of  what,  and  to  what  extent, 
the  widow  shall  be  endowed,  and  also  by  what  acts,  and  by 
what  means,  she  shall  be  barred  of  her  dower. 

It  is  claimed,  in  this  case,  that  there  is  a  forfeiture.  There  is 
no  forfeiture,  of  such  a  character  as  is  here  set  up,  provided  by 
the  Revised  Statutes.  Such  a  forfeiture  did  not  exist  at  com- 
mon law,  and  the  only  ground  on  which  it  is  now  put  is,  that 
by  the  English  statute  of  Westminster  2d  it  is  enacted,  that 
elopement  and  living  in  adultery,  without  reconcilement  to  the 
husband,  is  made  a  forfeiture  to  bar  the  widow  of  her  dower. 

We  do  not  think  that  such  a  bar  to  dower  ever  existed  in 
this  state,  or  that  such  a  ground  of  forfeiture  was  ever  recog- 
nized by  our  law.  Statutes  regulating  dower  were  first  passed 
in  this  state,  or  first  appear,  in  the  digest  of  the  laws  in  1798. 
Prior  to  that  time,  the  statute  of  Merton  had  been  introduced 
into  the  colony ;  and  the  statute  of  Westminster  2d,  de  donis 
46* 
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conditionalibus.  The  former  of  these  was  an  English  statute 
relating  to  dower ;  and  the  latter  p  statute  relating  to  estates 
upon  condition.  The  counsel  has  fallen  into  the  error  of  sup- 
posing that  the  whole  of  the  statutes  of  Westminster  2d  were 
adopted ;  whereas  the  enumeration,  referred  to  by  him,  showB, 
that  only  the  statute  de  donis,  which  is  the  first  chapter  of  those 
statutes,  was  introduced  into  our  laws.  It  is  chapter  34  of  the 
statute  of  Westminster  2d,  13  Edw.,  that  makes  provision  for  this 
forfeiture.  It  may,  at  first,  seem  singular  that  our  law  should 
be  so  regardless  of  what  seems  so  just  and  reasonable  a  ground 
of  forfeiture.  The  common  law,  however,  did  not  regard  elope- 
ment and  adultery  as  a  forfeiture,  even  where  the  parties  were 
divorced,  unless  the  divorce  was  a  vinculo.  A  reason  for  this 
state  of  our  law  may,  however,  be  found  in  the  nature  of  our 
decree  of  divorce,  which  was,  we  believe,  always  when  for  this 
cause,  a  vinculo.  The  statute  of  divorce  was  passed  in  1748, 
while  that  of  dower  was  passed  in  1790 ;  so  that  the  cause  of  for- 
feiture, under  the  statute  of  Westminster,  was  cause  for  divorce 
a  vinculo,  under  our  statute,  since  1748.  Under  the  statute  of 
Westminster,  a  reconcilement  and  living  with  the  husband,  after 
the  fact,  would  reinstate  the  wife  in  her  right  of  dower  ;  and  if, 
after  the  fact  was  known  to  the  husband,  under  our  law,  he 
took  no  steps  to  procure  a  divorce,  as  he  might  if  he  saw  fit, 
by  which  his  wife  would  be  effectually  barred  of  all  right  to 
claim  dower  in  his  estate,  the  wife  seems  always  to  have  been 
left,  by  our  law,  in  the  same  condition  as  fehe  would  be  under 
the  34th  chapter  of  Westminster  2d,  by  a  reconcilement:  and 
living  with  her  husband.  This  plea  must,  therefore,  be  over- 
ruled, as  no  bar  to  the  claim  of  the  demandants. 
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Andrew  C.  Craig  &  Co.  v.  Walter  R.  Proctor. 

There  is  no  legal  intendment,  under  chapter  78  of  the  Revised  Statutes,  that  domestic 
liquors,  sold  in  large  quantity,  are  illegally  sold,  so  as  to  relieve  a  defendant,  who 
attempts  to  impeach  his  own  promissory  note  upon  the  ground  that  it  was  given  to  se- 
cure the  price  of  liquors  illegally  sold,  from  the  burden  of  satisfying  the  jury,  by  direct 
or  circumstantial  proof,  that  the  plaintiffs  were  not  manufacturers  or  distillers  of  liquors 
in  this  or  some  other  state,  or  that  the  sale  was  not  made  for  the  purpose  of  exporta- 
tion. 

Assumpsit  to  recover  the  amount  ,of  a  promissory  note  for 
$400,  dated  Providence,  September  7th,  1859,  and  made  by  the 
defendant,  payable  to  the  plaintiffs  four  months  after  date.  At 
the  trial  of  the  case,  under  the  general  issue,  at  the  present  term 
of  the  court,  before  the  chief  justice  with  a  jury,  it  appeared 
that  the  defence  to  the  note  was,  that  it  was  given  by  the 
defendant  to  the  plaintiffs  to  secure  the  price  of  intoxicating 
liquors  sold  by  the  plaintiffs,  in  this  state,  to  him,  in  violation  of 
chapter  78  of  the.  Revised  Statutes.  After  the  evidence  was  in, 
the  presiding  judge  charged  the  jury,  that  it  was  incumbent  upon 
the  defendant,  in  order  to  make  out  his  defence,  to  satisfy  them, 
•not  only  that  the  liquors  were  sold  in  this  state  by  the  plaintiffs 
to  the  defendant,  but  that  said  liquors  were  not  sold  by  the 
plaintiffs  as  manufacturers  or  distillers  for  the  purpose  of  ex- 
portation ;  the  burden  being  upon  the  defendant  to  show  that 
the  plaintiffs  were  not  such  manufacturers  or  distillers,  either  in 
this  state  or  some  other  state,  as  well  as  to  make  out  the  illegal 
purpose  of  the  sale ;  although  the  jury  were  entitled  to  consider 
the  kind  and  quantity  of  the  liquor,  the  manner,  and  all  the  cir- 
cumstances of  the  sale,  in  arriving  at  their  conclusion  upon  these 
subjects.  Under  these  instructions,  to  which  the  defendant 
excepted,  a  verdict  for  the  amount  of  the  note,  with  interest, 
having  been  rendered  for  the  plaintiffs,  a  motion  for  a  new  trial 
was  now  made,  on  the  ground  that  the  above  instructions  were 
erroneous  in  matter  of  law. 

Hazard,  with  whom  was  Hart,  for  the  defendant 
1.  Where  the  sale  of  liquors,  except  by  persons  duly  author- 
ized and  for  particular  uses,  is  prohibited,  it  is  incumbent  on  the 
plaintiff,  in  the  action  to  recover  the  price,  to  show  affirmatively 
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that  he  was  duly  licensed  to  sell  them,  and  that  they  were  sold 
for  a  lawful  purpose.  Bliss  v.  Branard,  Law  Reporter,  October, 
1860,  p.  361,  Supreme  Judicial  Court,  New  Hampshire.  The 
act  of  the  Legislature  of  New  Hampshire  is  identical  with  ours. 
See  Law  of  New  Hampshire,  June,  1855,  p.  1528,  entitled  "  Sup- 
pression of  Intemperance." 

2.  The  analogy  in  criminal  cases  touching  these  provisos  and 
exceptions  and  the  burden  of  proof  in  relation  to  them,  we 
think,  has  a  bearing  as  to  what  the  rule  in  civil  cases  should  be. 
"  If  exceptions  are  in  the  enacting  clause,  qualifying  the  de- 
scription of  the  offence,  the  indictment  must  negative  the 
exceptions.  When  they  are  in  other  clauses  of  the  act,  they 
need  not  be  negatived,  for  they  are  matters  of  defence  that  the 
prosecutor  need  not  anticipate."  Wharton's  American  Criminal 
Law,  4th  ed.  p.  379,  §§  378,  379.  But  as  to  the  exceptions  in 
the  enacting  clause  that  the  indictment  must  negative,  whether 
they  are  to  be  proved  by  the  prosecutor  or  defendant  depends 
upon  the  following  considerations :  "  If  the  subject-matter  of  the 
exception  relate  to  the  defendant  personally,  or  is  particularly 
within  his  knowledge,  the  negative  is  not  to  be  proved  by  the 
prosecutor,  but  by  the  defendant.  If  on  the  other  hand  the  sub- 
ject of  the  averment  do  not  relate  personally  to  the  defendant 
or  be  not  peculiarly  within  his  knowledge,  but  either  relate  per- 
sonally to  the  prosecutor  or  be  peculiarly  within  his  knowledge, 
or  as  much  within  his  knowledge  as  within  the  knowledge  of 
thfc  defendant,  the  prosecutor  must  prove  the  negative."  Whar- 
ton's Crifninal  Law,  4th  ed.  p.  614,  §  614. 

3.  The  words,  "except  for  the  purpose  of  exportation"  in 
the  first  section  of  our  act,  must  be  taken  with  the  last  clause 
of  the  14th  section,  showing  that  the  statute  does  not  author- 
ize the  keeping  and  selling  liquors  for  exportation  by  any  other 
persons  than  manufacturers  and  distillers;  and  we  think  it 
equally  clear,  that  the  legislature  did  not  intend  to  authorize 
the  manufacture  or  sale  for  exportation  by  any  others  than 
manufacturers  and  distillers  in  the  state.  A  reference  to  pre- 
vious statutes  confirms  this  view.  The  law  is  in  fact  the  act 
of  May,  1852,  sometimes  called  the  Maine  Law,  with  such 
amendments  as  have  been  made  necessary  by  judicial  decision, 
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and  the  slight  modification  to  be  referred  to.  See  the  Act  of 
May,  1852,  Pub.  Laws,  p.  915, 1st  and  8th  sections,  which  pro- 
hibit all  manufacture  of  intoxicating  liquors,  except  cider  and 
alcohol  for  exportation.  The  act  of  January  1853, 1st  and  8th 
sections,  Pub.  Laws,  p.  498,  went  a  little  farther,  and  authorized 
in  addition  the  manufacture  of  wine  and  malt  liquors  for  do- 
mestic uses.  The  act,  as  it  now  stands,  authorizes  the  manu- 
facture of  all  kinds  of  liquors  for  exportation ;  evidently  designed 
to  protect  the  manufacturers  from  the  penalty  of  an  act  whose 
real  design  was  to  suppress  intemperance  by  stopping  the  traffic 
in  the  state.  See  section  28th  of  present  law. 
Broumellj  for  the  plaintiff. 

1.  The  contract  was  legal  on  its  face.  The  liability  of  the 
defendant  could  only  be  avoided  by  showing  that  there  was  no 
consideration,  or  that  the  note  was  given  for  an  illegal  consid- 
eration. The  burden  of  proof  was  on  the  defendant  to  estab- 
lish the  illegality  of  the  sale.     Wilson  v.  Melvin,  13  Gray,  73. 

2.  Any  manufacturer  or  distiller  of  liquors  may  hold,  own, 
keep,  and  sell  the  same,  for  exportation.  Rev.  Stats,  ch.  78, 
tt  1,  14. 

Ames,  C.  J.  The  plaintiffs  having  submitted  to  the  jury  the 
defendant's  promissory  note,  which  imported  consideration,  the 
burden  was  certainly  upon  the  defendant  to  show  by  proof  the 
illegality  of  the  contract  which  constituted  his  defence  to  it.  Had 
all  sales  of*liquor  in  this  state  been  illegal,  he  would  have  proved 
his  defence,  by  merely  proving  that  the  consideration  of  the  note 
was  the  price  of  liquors  sold  in  this  state.  The  general  assembly 
have,  however,  for  the  benefit  of  trade  and  commerce,  expressly 
excepted,  in  the  enacting  clause  of  the  first  section  of  their  stat- 
ute prohibiting  the  sale  and  manufacture  in  this  state  of  intoxi- 
cating liquors,  their  sale  or  manufacture  for  the  purpose  of 
exportation ;  and  again,  in  the  14th  section,  when  enumerating 
the  persons  by  whom,  and  the  circumstances  under  which, 
liquors  of  this  sort  may  lawfully  be  sold  and  kept  for  sale  in 
this  state,  have  expressly  declared  it  to  bfe  lawful  "for  any 
manufacturer  or  distiller  of  liquors  of  all  kinds,  to  hold,  own, 
and  keep  and  sell  the  same,  for  exportation."  Rev.  Stats,  ch.  78, 
§§   1  and  14.      The  policy  of  the  act,  as  its  title  indicates, 
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was  to  suppress  intemperance  within  the  state;  and  not  to 
interfere  with  the  manufacture  or  sale  of  a  principal  article  of 
commerce,  when  sold  here  for  exportation,  and  especially  when 
held,  owned,  kept,  or  sold  here  by  the  manufacturer  or  distiller 
thereof,  for  that  purpose.  Looking  at  the  policy  of  those 
clauses  of  the  act,  we  do  not  feel  at  liberty  to  narrow  the  gen- 
eral and  inclusive  words  which  express  it,  so  as  to  exclude  any 
sale  made  here  for  the  purpose  of  exportation,  whether  made 
by  our  own  distillers  or  manufacturers  of  liquors,  or  those  of 
other  states.  It  is  very  plain  that  under  such  a  statute  as  this 
there  can  be  no  legal  intendment  that  every  sale  of  domestic 
liquors,  especially  in  the  quantity  represented  by  the  amount  of 
this  note,  is  not  for  exportation ;  but  the  intendment  must  be  the 
other  way:  that  is,  until  the  contrary  is  proved,  in  favor  of 
the  legality  of  the  transaction.  It  was  quite  as  easy  at  least 
for  the  defendant,  who  was  a  witness  in  the  case,  to  have  de- 
nied that  the  liquors  were  sold  to  him  for  the  purpose  of 
exportation,  as  for  the  plaintiffs  to  have  proved  that  such  was 
the  purpose  of  the  sale ;  and  we  think,  that,  in  the  absence  of 
proof  so  easy  to  be  made  by  the  defendant,  the  judge  who  pre- 
sided at  the  trial  committed  no  error  in  instructing  the  jury,  that 
the  burden  was  upon  the  defendant  to  satisfy  them  that  the 
plaintiffs  were  not  manufacturers  or  distillers  of  the  liquor  sold, 
either  in  this  or  some  other  state,  or  did  not  sell  it  to  the  de- 
fendant for  the  purpose  of  exportation  ;  the  jury  being  entitled 
in  arriving  at  their  conclusion  upon  these  points,  to  consider 
the  kind  and  quantity  of  liquor  sold,  as  well  as  the  manner  and 
all  other  circumstances  of  the  sale.  The  instruction  amounted 
to  nothing  more,  than  that  the  burden  of  impeaching  his  note, 
on  the  ground  of  the  illegal  nature  of  the  transaction  in  which 
he  gave  it,  was  upon  the  defendant ;  a  proposition  too  plain  to 
be  disputed,  and  recently  applied,  as  we  here  apply  it,  by  the 
supreme  court  of  Massachusetts,  to  a  similar  defence  to  a  case 
similar  to  the  one  at  bar.     Wilson  v.  Melvin,  13  Gray,  73. 

The  motion  for  a  new  trial  is  overruled,  with  costs;  and 
judgment  must  be  entered  upon  the  verdict. 
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Fidelio  Fenner  v.  Zachariah  R.  Tucker. 

An  auction  sale  of  land  under  a  power  contained  in  a  mortgage  may  be  avoided,  where, 
by  a  mistake  in  the  advertisement,  the  sale  is  advertised  to  be  made  in  one  year,  and 
was  designed  to  be  made  and  was  actually  made  in  the  succeeding  year;  or  where  the 
tract  of  land  as  advertised,  although  by  its  description  it  includes  the  lot  sold,  contains 
double  the  area  of  the  latter. 

A  purchaser  at  such  a  sale,  who  when  bid  against  expostulates  with  a  rival  bidder,  in- 
forming him  of  his  losses,  and  telling  him  that  on  account  of  them  he  ought  not  to  bid 
against  him,  thereby  causing  the  bidder  to  withdraw,  and  obtaining  the  land  at  a  con- 
siderable undervalue,  will  not  be  allowed 'to  retain  the  benefit  of  his  purchase  against  a 
subsequent  mortgagee  of  the  land  who  seeks  to  redeem  the  mortgage  under  which  the 
sale  is  made. 

Bill  in  equity,  filed  by  the  mortgagee  of  a  tract  of  land  in 
Cranston,  near  what  is  now  called  Elmwood,  to  set  aside  a 
sale  under  a  power  contained  in  a  prior  mortgage  of  the  same 
tract,  and  to  redeem  that  and  another  prior  mortgage. 

On  the  20th  day  of  June,  1853,  one  Samuel  Slocum,  being 
then  owner  of  the  tract,  mortgaged  the  same  to  one  Henry  J. 
Holden  in  fee,  to  secure  the  sum  of  twenty-eight  hundred  dol- 
lars, and  afterwards,  on  the  second  day  of  November,  1855, 
executed  another  mortgage  of  the  same  tract,  in  fee,  to  one 
James  T.  Slocum,  to  secure  the  sum  of  one  thousand  dollars, 
which  last-named  mortgage  contained  a  power  of  sale,  author- 
izing the  mortgagee,  his  personal  representatives  or  assigns,  in 
case  of  default  in  payment  for  the  term  of  ten  days  of  the  mort- 
gage debt,  or  of  the  semiannual  interest  due  thereon,  to  sell  the 
premises  or  any  part  thereof  at  public  auction,  first  giving,  after 
the  expiration  of  said  term  of  ten  days,  twenty  days'  notice  of 
such  sale  in  some  one  of  the  public  newspapers  printed  in  the 
city  of  Providence.  Subject  to  the  above  mortgages,  the  equity 
of  redemption  in  said  tract,  by  mesne  conveyances  from  Samuel 
Slocum,  became  vested  in  one  Arthur  M.  Potter ;  who,  on  the 
25th  day  of  February*  1858,  conveyed  a  portion  of  said  tract  in 
fee,  with  warranty,  to  one  Joseph  Adams,  and  afterwards,  on 
the  26th  day  of  February,  conveyed  the  remaining  portion  of 
the  same  to  Nancy  Greene,  wife  of  William  H.  Greene,  taking 
back  from  Greene  and  wife  a  mortgage  to  secure  a  portion  of 
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the  purchase-money.  The  larger  portion  of  the  purchase-money 
agreed  to  be  paid  by  Greene  and  wife  was  by  them  to  be  ap- 
plied to  the  payment  of  the  two  Slocum  mortgages,  in  relief  of 
the  portion  of  the  tract  sold  by  Potter  to  Adams  with  full 
warranty. 

The  plaintiff's  title  to  redeem  rested  upon  twp  mortgaged, 
both  executed  to  him  by  Joseph  Adams  on  the  25th  day  of 
February,  one  to  secure  the  sum  of  twenty-one  hundred  and 
fifty-six  dollars  and  nineteen  cents,  and  the  other  to  secure  to 
him  the  sum  of  one  thousand  "dollars,  advanced  by  him  to  said 
Adams. 

The  respondent  first  became  interested  in  the  tract  by  receiv- 
ing from  Arthur  M.  Potter,  who  was  indebted  to  him,  on  the 
19th  day  of  April,  1858,  an  assignment  of  the  mortgage  which 
he  had  taken  from  Greene  and  wife.  The  respondent  subse- 
quently, on  the  28th  day  of  February,  1859,  purchased  and  took 
an  assignment  of  the  mortgage  executed  by  Samuel  Slocum  to 
Henry  J.  Holden,  being  the  first  mortgage  on  the  tract  Before 
this,  however,  to  wit,  on  the  15th  day  of  February,  1859,  he  had 
become  purchaser  of  the  tract  at  public  auctionuunder  the 
power  contained  in  the  second  mortgage  on  the  tract,  to  wit, 
the  mortgage  from  Samuel  to  James  T.  Slocum,  and  had  also, 
for  greater  caution,  taken  an  assignment  of  the  last-named 
mortgage. 

It  appeared  in  proof,  that  by  some  mistake,  the  sale  under  the 
power,  by  which  the  respondent  claimed  to  foreclose  the  plain- 
tiff's right  to  redeem,  was  advertised  to  take  place  on  the  12th 
day  of  February,  1858,  but  actually  was  made  on  the  12th  day 
of  February,  1859 ;  the  plaintiff  not  having  seen  or  received 
any  notice  whatever  of  the  sale  until  some  time  after  it  took 
place.  It  further  appeared,  that  the  advertisement  was  of  the 
whole  tract,  as  originally  mortgaged,  whereas  a  portion  of  the 
tract  had,  by  consent,  been  sold,  and  released  from  the  .mortgage. 

Evidence  was  also  submitted,  on  the  part  of  the  plaintiff, 
tending  to  prove,  that  the  mortgage  sale  was  procured  and 
conducted  by  the  respondent,  with  a  view  to  his  becoming  a 
purchaser  at  an  undervalue;  and  especially,  that  at  the  sale, 
finding  that  Ephraim  Jackson,  a  substantial  purchaser,  was 
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bidding  against  him,  he  crossed  over  the  platform  to  said  Jack- 
son, and  asked  him  why  he  bid  against  him?  and  in  reply 
to  Jackson's  excuse,  that  he  supposed  it  to  be  a  free  sale,  as 
advertised,  said,  that  he  thought  that  Jackson  ought  not  to 
bid  against  him,  as  he  had  lost  so  much  money  by  the  Potters, 
and  expressed  some  feeling  about  it ;  whereupon,  Jackson  with- 
drew from  bidding,  and  the  estate  was  knocked  down  to  Tucker, 
at  a  considerable  undervalue.  Upon  the  point  of  the  respon- 
dent's agency  in  the  sale,  and  of  his  conduct  before  and  at  the 
sale,  with  the  view  of  buying  it  in  at  a  bargain,  evidence  was 
submitted  on  both  sides,  the  result  of  which  sufficiently  ap- 
pears in  the  opinion  of  the  court. 
James  TUlinghast,  for  the  plaintiff. 

1.  The  sale  under  the  power  was  void,  inasmuch  as  it  took 
place  a  year  after  the  time  it  was  advertised  for  sale.  The 
advertisement  was  calculated  to  mislead  the  public  and  those 
interested  into  the  belief  that  it  was  an  old  advertisement,  con- 
tinued or  reinserted  by  mistake. 

2.  The  advertisement  of  more  land  to  be  sold,  than  remained 
for  sale,  was  also  calculated  to  mislead  the  public,  and  avoided 
the  sale.    Burnet  v.  Denniston,  5  Johns.  Ch.  35. 

3.  The  sale  is  void  also  on  account  of  the  direct  interference 
of  the  respondent,  by  which  the  biddings  were  stifled,  and  lair 
competition  prevented.  Fuller  v.  Abrahams,  6  Moore,  316  ;  S.  C. 
3  Brod.  &  Bing.  116 ;  Hamilton  v.  Hamilton,  2  Rich.  Eq.  355 ; 
Woolen  v.  Hinkle,  20  Missou.  290 ;  Longwith  v.  Butler y  3  Gil- 
man,  32 ;  Gardiner  v.  Morse,  25  Maine,  140 ;  Martin  v.  Ran- 
lett,  5  Rich.  Law,  54 ;  Haynes  v.  Crutchfield,  7  Ala.  189 ;  Mat- 
thie  v.  Edwards,  2  Collyer,  465 ;  S.  C.  33  Eng.  Ch.  Rep.  465 ; 
1  Hill  on  Mortgages,  91 ;.  2  Kent's  Com.  539. 

4.  By  his  purchase  of  Greene's  mortgage  to  Potter,  the  re- 
spondent had  notice  of  the  agreement  by  which,  as  between 
Potter,  Greene,  and  Adams,  the  Slocum  mortgages  were  to 
be  wholly  imposed  upon  Greene's  portion  of  the  tract,  and  is 
estopped  in  equity  from  now  claiming  in  contravention  of  that 
agreement  * 

Lapham,  for  the  respondent. 

1.   The  right  of  the  complainant  to   redeem  the   Slocum 
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mortgages  is  cut  off  by  the  sale,  under  the  power  contained 
in  the  younger  of  those  mortgages ;  this  mortgage  being  prior 
in  date  to  the  title  of  the  complainant. 

2.  The  advertisement  included  the  land  to  be  sold,  and  that 
is  enough. 

3.  The  mistake  of  the  year  in  the  advertisement  cannot  af- 
fect the  sale ;  since  it  was  so  palpable  as  to  mislead  no  one. 

4.  Many  bidders  were  present,  with  whose  action  the  respon- 
dent did  not  interfere ;  and  as  to  Jackson,  the  respondent  said 
no  more  than  he  had  a  right  to  say. 

Bosworth,  J.  Upon  the  statements  of  the  bill  admitted  in 
the  answer,  it  is  clear,  that  prior  to  the  sale  of  this  land  under 
the  power  contained  in  the  mortgage  of  James  T.  Slocum,  the 
complainant  had  a  right  to  redeem  by  paying  the  amount  due 
on  the  two  mortgages  prior  in  date  to  his.  As  between  him 
and  the  respondent,  he  might  do  this  and  hold  the  land  until 
the  respondent  should  pay  his  reasonable  contribution.  Where 
there  are  two  distinct  parcels  of  a  tract  of  land,  of  which  two 
persons  are  severally  seised,  the  whole  tract  being  under  mort- 
gage to  a  third  party,  the  one  entitled  to  either  tract  has  a  right 
to  redeem  the  mortgage,  and  to  take  an  assignment  and  hold 
the  land  until  the  other  pays  his  share.  The  land  is  charged 
with  a  burden,  of  which  each  part  ought  to  bear  no  more  than 
its  due  proportion.  1  Powell  on  Mortgages,  261-316,  and  cases 
cited. 

If  the  sale  under  the  mortgage  of  Slocum  is  a  valid  sale,  and 
the  respondent  a  band  fide  purchaser  at  that  sale,  the  complain- 
ant is  cut  off  from  his  right  to  redeem,  because  the  title  sold 
was  prior  to  his.  Sales  under  mortgages  with  power  to  sell, 
are  regarded  by  courts  with  a  jealous  care.  They  furnish  a 
very  summary  mode  of  obtaining  payment  of  a  mortgage  debt 
and  of  foreclosing  an  equity  of  redemption,  and  should  there- 
fore be  conducted  with  perfect  fairness,  in  order  that  the  mort- 
gagor's rights,  or  those  of  his  assignees  who  may  have  pur- 
chased his  equity  for  valuable  consideration,  may  not  be 
sacrificed.  If,  therefore,  the  power  of  sale  conferred  by  the 
mortgage  is  not  strictly  and  fairly  pursued ;  if  the  execu- 
tion of  the  power  is  tainted  with  fraud ;  or  if  any  mistake  is 
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made  in  conducting  the  sale  adapted  to  mislead  those  who 
might  desire  to  purchase,  so  that  the  sale,  if  at  auction,  occurs  . 
under  circumstances  calculated  to  depreciate  the  value  of  the 
property  sold,  or  prevent  it  from  bringing  a  fair  auction  price, 
the  sale  will  be  held  invalid. 

The  sale  authorized  in  the  power  annexed  to  this  mortgage, 
was  to  be  made  after  advertising  the  premises  for  the  space  of 
thirty  days,  prior  to  the  sale.  A  sale  without  this  notice  would 
certainly  be  void.  It  was  incumbent  therefore  on  the  mort- 
gagee to  give  this  notice.  In  giving  it,  he  must  advertise  the 
premises  to  be  sold,  and  give  the  public  notice  of  the  time 
and  place  of  sale.  If  the  premises  are  not  truly  described,  it 
cannot  be  truly  said  that  the  premises  are  advertised ;  if  the 
time  and  place  of  sale  are  not  made  reasonably  certain,  it 
cannot  be  said  that  public  notice  of  the  sale  is  given.  In 
both  respects  adverted  to,  the  notice  given  of  this  sale  is 
defective  and  insufficient.  The  tract  advertised  was  a  tract 
of  land  containing  four  acres  more  than  the  tract  embraced  in 
the  mortgage.  Although  the  tract  sold  was  contained  in  the 
tract  advertised,  yet  the  tract  advertised  was  not  the  tract  to 
be  sold.  Persons  who  might  desire  to  purchase  the  quantity 
of  land  embraced  in  the  mortgage  might  not  want  to  buy  the 
tract  advertised  to  be  sold  ;  and  therefore  might  not  attend  the 
sale.  The  notice  given  bore  date  January  21st,  1858,  and  the  sale 
was  appointed  to  take  place  on  February  12th.  Now,  although 
this  notice  was  published  in  a  paper  issued  in  January,  1859, 
it  was  not  proper  notice  of  a  sale  to  take  place  in  February, 
1859.  At  least,  it  might  mislead  the  public  as  to  the  time  of 
sale.  Being  dated  January,  1858,  it  would  naturally  point  to 
the  succeeding  month  of  February ;  and  those  who  read  it 
would  naturally  suppose  it  an  advertisement  of  a  sale  of  the 
past  year,  continued  inadvertently,  or  published  by  mistake. 

But  there  is  another  ground  on  which  the  sale  was  clearly 
invalid,  arising  out  of  the  conduct  of  the  purchaser  at  the  sale. 
By  the  testimony  of  Ephraim  Jackson,  whose  deposition  is  in 
the  case,  it  appears  that  after  the  bidding  had  commenced, 
Tucker,  the  respondent,  having  made  the  first  bid,  and  the 
witness  raising  his  bid,  and  when  several  rival  bids  had  been 
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made  by  them  respectively,  crossed  over  the  platform,  and 
asked  the  witness  why  he  bid  against  him.  The  witness 
replied,  that  he  thought  it  was  a  free  sale.  The  respondent 
said,  the  witness  ought  not  to  bid  against  him  as  he  had 
lost  largely  by  the  Potters,  and  expressed  some  feeling  about 
it,  whereupon  the  witness  withdrew  and  the  estate  was  struck 
off  to  Tucker.  The  estate,  upon  the  evidence,  sold  for  much 
less  than  its  value.  This  witness  states  in  his  testimony  that 
he  had  intended  to  give  a  very  much  larger  amount  for  it  than 
the  sum  for  which  it  was  sold. 

In  Sugden  on  Vendors  and  Purchasers,  p*  30,  it  is  laid  down 
"  that  if  a  purchaser  by  his  conduct  deter  others  from  bidding, 
the  sale  will  not  be  binding;"  and  the  doctrine  is  illustrated  by 
a  case  cited,  which  is  very  similar  to  this.  Upon  a  sale  by  auc- 
tion of  a  barge,  a  bidder  addressed  the  company  present,  say- 
ing, that  he  had  a  large  claim  against  the  late  owner,  by  whom 
he  said  he  had  been  ill  used,  whereupon  no  one  offered  to  bid 
against  him ;  but  the  auctioneer  refusing  to  knock  down  the 
property  to  a  single  bidder,  a  friend  of  the  bidder's  bade  a  guinea 
more,  and  the  first  bidder  then  made  a  second  and  higher  bid, 
amounting,  however,  to  only  one  fourth  of  the  prime  cost  of  the 
barge ;  it  was  held  that  there  was  no  legal  sale.  In  this  case 
the  interference  was  quite  direct,  and  the  bidder  was  deterred, 
and  the  estate  was  sold  for  much  less  than  it  would  have  sold 
for  without  the  interference.  See  Fuller  v.  Abrahams,  3  Brod. 
&  Bing.  116 ;  S.  C.  6  Moore,  316.  See  also  Troup  v.  Wood,  4 
Johns.  Cb.  Rep.  228,  254;  Doolin  v.  Ward,  6  Johns.  Rep.  194; 
Wilbour  v.  Howe,  8  Johns.  346 ;  Thompson  v.  Davis,  13  Johns. 
112. 

For  these  causes  we  think  that  the  sale  under  the  power  was 
void,  and  must  be  set  aside  ;  and  the  plaintiff  must  be  allowed  to 
redeem  the  mortgages  on  the  estate  held  by  the  respondent,  and 
upon  paying  the  amount  due  upon  them,  he  will  be  entitled  to 
have  them  assigned  to  him. 
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Eliza  A.  Fiske,  Administratrix,  v.  Jacob  Briggs.  I  a  55j| 

!a25      7*1 

An  action  of  debt,  brought  in  1869  upon  a  judgment  obtained  in  1887,  is  barred  by  the  ex-  29 
press  provision  of  the  first  section  of  the  "  Act  for  the  limitation  of  certain  personal 
actions/*  contained  in  the  Digest  of  1844,  becanse  not  brought  "  within  twenty  years 
next  after  the  cause  of  action  *, "  that  provision  being  construed  to  apply  to  causes  of 
action  existing  at  the  passage  of  the  act,  whenever  such  application  will  not  deprive  a 
party  of  a  vested  right,  by  allowing  him  no  reasonable  time  within  which  to  commence 
his  action. 

Debt  upon  a  judgment  obtained  by  the  plaintiff,  in  her  ca- 
pacity of  administratrix  of  Philip  M.  Fiske,  against  the  defend- 
ant, at  the  March  term  of  the  supreme  judicial  court  within  and 
for  the  county  of  Providence,  1837,  for  the  sum  of  seventy-two 
dollars  and  five  cents,  being  for  costs  of  a  suit  in  equity,  then 
adjudged  to  her  by  said  court 

Plea,  that  the  cause  of  action  in  said  declaration  supposed, 
did  not  accrue  to  the  plaintiff  at  any  time  within  twenty  years 
next  after  the  commencement  of  the  action ;  to  which  plea 
there  was  a  general  demurrer  and  joinder. 

R.  W.  Sf  T.  C.  Greene,  for  the  plaintiff 

1.  There  was  no  statute  of  limitations  in  1837,  in  Rhode 
Island,  relating  or  applicable  to  actions  of  debt  upon  judgment 
The  act  for  the  limitation  of  certain  personal  actions,  found 
in  the  Digest  of  1822,  p.  364,  embraced  only  actions  of  debts 
founded  upon  any  contract  without  specialty,  and  the  limita- 
tion to  such  actions  was  six  years. 

2.  The  Digest  of  1844,  p.  220,  §  1,  provided  as  follows :  "  All 
actions  of  debt  founded  upon  any  contract  without  specialty,  all 
actions  of  debt  for  arrearages  of  rents ;  actions  of  debt  for  other 
causes,  &c«,  which  shall  be  sued  or  brought  at  any  time  after 
this  act  shall  go  into  operation,  shall  be  commenced  and  sued 
within  the  time  hereinafter  directed  and  not  after,  &c.  And 
the  said  actions  of  debt  founded  upon  any  contract  without 
specialty,  &c.,  shall  be  brought  and  commenced  within  six  years 
after  the  cause  of  the  said  actions,  and  not  after.  All  actions  of 
debt,  other  than  those  before  specified,  &c.,  within  twenty  years 
next  after  the  cause  of  said  actions,  and  not  after."  The  Revised 
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Statutes  of  Rhode  Island,  p.  429,  §  4,  provided,  that "  all  action^ 
of  debt,  other  than  those  in  the  next  preceding  section  speci- 
fied, and  all  actions  of  covenant  shall  be  commenced  and  sued 
within  twenty  years  next  after  the  cause  of  action  shall  accrue, 
and  not  after."  See,  in  this  connection,  Rhode  Island  Digest  of 
1844,  p.  61,  which  provides,  "  that  nothing  in  this  act  or  in  any 
of  the  acts  oontained  in  said  Digest  shall  defeat,  discharge,  or 
in  any  way  affect  any  right,  title,  interest,  duty,  obligation, 
penalty,  forfeiture,  claim,  or  demand,  which  shall-  have  vested, 
enured,  accrued,  or  become  forfeited,"  by  virtue  of  the  laws  now 
in  force. 

3.  The  plaintiff  claims,  that  the  provisions  of  §  1,  p.  220  of 
Dig.  1844,  (cited  before,)  so  far  as  they  relate  to  actions  of  debt 
upon  judgments,  are  to  be  construed  prospectively,  and  do  not 
apply  to  judgments  recovered  before  the  Digest  of  1844  went 
into  effect  The  question  of  the  power  of  the  gen'eral  assem- 
bly under  our  constitution  to  pass  retrospective  laws  is  not 
raised  in  this  cause.  The  plaintiff  asks  only  for  a  construction 
of  the  statute  in  question,  and  does  not  claim  that  its  provisions 
are  repugnant  to  the  constitution. 

4.  The  general  principle  in  the  construction  of  statutes  is,  that 
a  law  is  to  be  construed  as  having  a  prospective  operation  alone, 
unless,  by  the  explicit  terms  of  the  law  itself,  a  retrospective  op- 
eration is  clearly  intended.  Dash  v.  Van  Kleeck,  7  Johns.  477 ; 
Murray  v.  Gibson,  15  How.  421. 

5.  Statutes  of  limitations,  in  substance  the  same  as  the  one 
in  question  in  this  cause,  have  almost  uniformly  been  construed 
by  the  courts  of  the  states  where  they  were  enacted  to  operate 
prospectively  alone,  and  not  to  apply  to  causes  of  action  which 
accrued  or  existed  before  such  statutes  took  effect  In  New 
York,  see  Sayre  v.  Wxsner,  8  Wendell,  661 ;  People  v.  Super- 
visors of  Columbia  dowdy,  10  lb.  363  ;  Williamson  v.  Field, 
2  Sandford  Ch.  R.  568.  In  Pennsylvania,  see  Eakin  v.  Mcmb, 
12  S.  &  R.  331.  In  Massachusetts,  see  Call  v.  Bagger  et  aL 
8  Mass.  427 ;  King  v.  Tirrell,  2  Gray,  332.  In  Illinois,  see 
Thompson  v.  Alexander,  11  HI.  54 ;  Trustees  of  Schools  v.  Cham- 
berlain,  14  lb.  495;  Watt  v.Kisby,  15  lb.  200;  Tufts  v.  Bice, 
Breese,  36,  in  appendix.    In  Iowa,  see  Norris  v.  Slaughter,  1 
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Greene,  338 ;  Forsyth  v.  Ripley,  2  lb.  181 ;  Hinch  v.  Weather- 
ford,  2  lb.  244 ;  Gordon  v.  Mount,  2  lb.  243.  In  Missouri,  see 
Paddleford  v.  Dunn,  14  Missouri,  519.  In  Mississippi,  see  West 
Feliciana  R.  R.  Co.  v.  StockeU,  13  S.  &  M.  395 ;  Brown  v.  Wil- 
cox, 14  lb.  127.  In  Arkansas,  see  Baldwin  v.  Cross,  5  Arkansas, 
510 ;  Hawkins  v.  Campbell,  6  lb.  (1  Eng.)  513 ;  Couch  v.  Mc  Gee, 
6  lb.  573 ;  Calvert  v.  Lowell,  5  Eng.  147 ;  Morse  v.  Mc  Linden, 
5  lb.  512 ;  Murray  v.  Gibson,  15  How.  421. 

6.  The  defendant,  under  the  plea  of  the  statute  of  limitations 
cannot  avail  himself  of  the  commQn-law  presumption  of  pay- 
ment at  the  end  of  twenty  years.  A  plea  of  payment,  or  other 
plea  containing  an  express  averment  of  payment,  is  necessary 
for  such  purpose.  See  part  1,  Notes  of  Cowen  &  Hill  to  Phil- 
lips on  Evidence,  p.  316,  n.  307,  and  cases  cited.  TilbVs  Heirs 
v.  Clark,  5  Monroe,  526-7 ;  Forsyth  v.  Ripley,  2  Greene,  (Iowa,) 
182. 

Browne  Sf  Van  Slyck,  for  the  defendant 

1.  This  action,  being  an  action  of  debt  on  judgment,  is  barred 
by  the  Revised  Statutes,  ch.  177,  §  4.  This,  by  its  very  terms, 
as  the  defendant  contends,  applies  alike  to  all  judgments, 
whether  obtained  before  or  after  the  passage  of  the  act.  Ross 
el  aU  v.  Duval  et  al.  13  Peters,  45,  and  Pritchard  v.  Spencer,  2 
Carter,  (Ind.)  486. 

2.  But  the  plaintiff  claims  that  the  operation  of  the  statute 
of  1857,  cited  above,  is  prospective.  Now,  even  if  this  be  so, 
still  the  plaintiff's  demurrer  cannot  be  sustained.  See  Rev. 
Stats,  ch.  246,  §  10.    Also  Dig.  1844,  p.  60,  §  4 ;  p.  220,  §  1. 

3.  The  time  had  begun  to  run  under  the  statutes  of  1844, 
cited  above,  and  had  commenced  to  run  under  that  statute 
when  the  right  of  action  under  this  judgment. accrued,  to  wit : 
April  29, 1837 ;  said  statute  being  clearly  retroactive. 

4.  In  the  Digest  of  1822,  p.  364,  §  1,  there  was  an  express 
limitation  that  rendered  the  statute  of  limitations  prospective. 
Why  was  this  omitted  in  the  subsequent  acts,  if  the  legislature 
did  not  mean  to  have  the  subsequent  acts  retrospective,  as  well 
as  prospective,  in  this  kind  of  action  ? 

5.  If  the  plaintiff  is  correct  in  his  position,  then  no  plea  of 
the  statute  of  limitations  to  a  judgment  could  have  been  filed 


Digitized  by  VjOOQlC 


560  PROVIDENCE. 


Fiske,  Administratrix,  0.  Briggs. 


at  any  time  prior  to  this,  nor  until  at  least  in  1864.  What 
effect  can  be  given  to  the  statute,  unless  regarded  as  retroac- 
tive ?  and  effect  will  be  given  to  an  act  by  the  court,  if  it  can 
be.  This  rule  is  too  general  to  need  a  citation  of  authorities. 
People  v.  Utica  Ins.  Co.  15  Johns.  358 ;  28  Miss.  (6  Gushing,) 
361 ;  State  r.  Clark,  7  Ind.  468. 

6.  The  defendant  claims  that  the  statute  refers  to  the  remedy, 
and  that  the  legislature  can  control  the  remedy  to  any  extent, 
so  that  it  does  not  by  its  terms  take  away  all  remedy  or  leason- 
able  time  to  prosecute.  Pritchard  v.  Spencer,  2  Carter,  (Ind.) 
486 ;  Fowler  v.  Chatterton,  6  Bing.  258 ;  AnseU  v.  Ansell,  3 
C.  &  P.  563 ;  S.  C.  14rEng.  C.  L.  451. 

7.  The  statutes  of  1844  and  1857  clearly  indicate  that  the 
legislature  intended  that  the  statute  should  run  from  the  time 
the  cause  of  action  accrued,  and  are  retroactive ;  and  where  a 
statute  of  limitations  prescribes  the  time  within  which  suit 
shall  be  brought,  or  an  act  done,  and  part  of  the  time  has 
already  elapsed,  effect  will  be  given  to  the  act ;  and  the  time 
yet  to  run,  being  a  reasonable  part  of  the  whole  time,  will  be 
considered  the  limitation  in  the  mind  of  the  legislature  in  such 
case.  Ross  el  al.  v.  Duval  et  al.  13  Peters,  45 ;  Willard  v.  Har- 
vey, 24  N.  H.  (4  Foster,)  344 ;  Burcoe  et  aL  v.  Anketell,  28  Miss. 
(6  Cush.)  361. 

8.  The  power  of  the  legislature  to  enact  a  statute  of  limita- 
tions is  clear ;  and  so,  upon  authority,  a  statute  of  limitations 
may  be  retroactive  as  well  as  prospective  in  its  operation ;  and 
this  effect  will  be  given  to  such  act  if  the  intent  that  it  should 
retroact  be  manifest  from  the  acts  in  question.  Pritchard  v. 
Spencer,  2  Carter,  (Ind.)  486;  Ross  et  al.  v.  Duval  et  aL  13 
Peters,  45. 

9.  The  distinction  is  this,  that  courts  will  not  give  a  retro- 
spective operation  to  an  act  of  the  legislature  when  it  takes 
away  a  vested  right;  but  not  so  when  it  appertains  to  the 
remedy.  In  the  case  at  bar,  it  applies  simply  to  the  remedy, 
and  imposes  no  hardship  upon  the  plaintiff;  because  she  had  at 
least  thirteen  years,  after  the  statute  of  1844,  in  which  her  ac- 
tion could  have  been  brought.  Wadsworth  v.  Thomas,  7  Barb. 
445,  448 ;  Sampeyreac  et  al  v.  United  States,  7  Peters,  222. 
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10.  This  act  of  limitations  is  in  aid  of  the  common  law,  and 
not  in  derogation  of  it.  At  the  common  law  payment  is  pre- 
sumed after  twenty  years.  This  act,  upon  presumption  of 
payment,  makes  twenty  years  a  bar. 

Brayton,  J.  The  plaintiff  in  this  case  sues  in  debt,  to  recover 
the  amount  of  a  judgment,  rendered  in  her  favor  against  the 
defendant  at  the  March  term  of  this  court,  1837.  The  defend- 
ant pleads  in  bar,  that  "  the  cause  of  action  in  the  declaration 
supposed  did  not,  at  any  time  within  twenty  years  next  before 
the  commencement  of  the  said  action,  accrue  to  the  plaintiff," 
and  to  this  plea  the  plaintiff  has  demurred  generally. 

The  question  raised  upon  this  demurrer  is,  whether  this  ac- 
tion of  debt  upon  judgment  falls  within  the  provision  of  the 
statute  limiting  actions  of  debt  upon  judgment,  contained  in 
the  Digest  of  1844,  p.  220. 

At  the  time  this  judgment  was  rendered,  there  was  no  act 
limiting  actions  of  debt  upon  judgment  The  first  act  limiting 
such  actions  was  enacted  at  the  January  session,  1844,  and 
went  into  effect  on  the  first  day  of  September  of  that  year. 
By  the  act  of  limitation  contained  in  the  Digest  of  that  year,  it 
was  provided,  that  "all  actions  of  debt  for  arrearages  of  rents, 
actions  of  debt  for  other  causes,  and  all  actions  of  covenant 
which  shall  be  sued  or  brought  at  any  time,  after  this  act  shall 
go  into  operation,  shall  be  commenced  and  sued  within  the 
time  hereinafter  directed,  and  not  after,  that  is  to  say,"  "  the 
said  actions  of  debt  founded  upon  any  contract  without  spe- 
cialty or  brought  for  arrearages  of  rents  "  shall  be  brought  and 
commenced  within  six  years  after  the  cause  of  the  said  actions, 
and  not  after;  "all  actions  of  debt  other  than  those  before 
specified,  and  all  actions  of  covenant,  within  twenty  years  next 
after  the  cause  of  said  actions,  and  not  after." 

The  plaintiff  claims  in  support  of  his  demurrer,  that  this  act 
does  not  apply  to  the  case  at  bar,  and  that  it  is  inapplicable  to 
•any  action  brought  upon  a  judgment  rendered  prior  to  the  pas- 
sage of  the  act ;  that  the  act  was  designed  to  operate  prospec- 
tively upon  such  judgments  as  should  be  thereafter  rendered, 
and  not  to  retroact  upon  judgments  already  recovered. 

This  act  was  repealed  by  the  Revised  Statutes,  which  went 
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into  effect  on  the  first  day  of  July,  1857,  and  the  subject  of 
the  act  was  revised  and  reenacted  in  said  revision  with  a  slight 
variation  in  language,  adding  to  the  terms  "next  after  the 
cause  of  said  action,"  the  words  "  shall  accrue."  The  third 
section  of  chap.  246  of  the  Revised  Statutes  provides,  that  "  the 
repeal  of  the  acts  hereinbefore  referred  to,  or  hereinafter  enu- 
merated, shall  not  affect  any  act  done,  or  any  right  accruing  or 
accrued,  or  acquired  or  established,  or  the  remedy  for  any  injury 
thereto,  or  any  suit  or  proceeding  had  or  commenced  in  any 
civil  case  before  the  time  when  said  repeal  shall  take  effect" 

It  will  be  remembered  that  twenty  years  have  not  expired 
since  the  original  act  of  limitation  went  into  effect,  that  twenty 
years  have  expired  since  the  rendition  of  the  judgment  on 
which  this  suit  is  brought,  and  that  too,  before  the  repeal  of  the 
act  in  the  revision  of  1857,  and  before  suit  brought.  Reference 
has  been  made  in  the  argument  to  the  language  and  provisions 
of  the  act  in  the  revision  of  1857,  as  if  that  consideration  ought 
to  influence  the  determination  of  this  case.  The  language  of 
that  act  is  no  more  indicative  of  a  design  to  give  it  a  retroactive 
effect  than  is  that  of  the  original  act  of  1844 ;  and  if  the  act  of 
1844  be  construed  not  to  retroact,  the  same  construction,  for 
reasons  at  least  as  good,  must  be  given  to  that  of  1857.  If  the 
act  of  1844  is  held  to  retroact  upon  the  judgment,  then  twenty 
years  having  expired  since  the  judgment  and  before  the  com- 
mencement  of  the  suit,  and  having  expired  too  whilst  the  act  of 
1844  was  in  full  force  and  unrepealed,  the  bar  became  perfect, 
and  is  saved  by  the  provisions  of  section  3  of  chap.  246  of  the 
Revised  Statutes,  and  is  not  affected  by  the  repeal. 

The  question  then  is,  did  the  act  of  1844  retroact  upon  this 
judgment  and  b&t  any  suit  which  should  be  brought  thereon, 
unless  commenced  within  twenty  years  next  after  the  action 
accrued  ?  and  the  question  is,  what  did  the  legislature  intend  by 
the  language  used  ?  That  language  is,  "  all  actions  of  debt 
which  shall  be  sued  or  brought  at  any  time  after  this  act  shall? 
go  into  effect"  shall  be  commenced  and  sued,  such  as  are 
founded  on  contract  without  specialty,  or  for  arrearages  of  rent, 
within  six  years,  and  all  other  actions  of  debt  "  within  twenty 
years,  next  after  the  cause  of  said  action."     There  is  nothing 
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in  this  language  to  indicate  a  purpose  to  confine  the  operation 
of  this  act  to  causes  of  action  which  should  accrue  after  the 
passage  of  the  act.  It  covers  all  actions  which  may  be  com- 
menced thereafter,  and  necessarily  covers  all  causes  of  action 
for  which  suit  could  be  thereafter  brought  To  except  this  case 
is  not  to  give  effect  to  the  language.  The  other  terms  em- 
ployed sire  not  less  significant  of  a  purpose  of  limiting,  as  well 
actions  for  existing  causes,  as  those  which  might  afterwards 
accrue.  They  shall  be  sued  within  twenty  years  next  after  the 
cause  of  said  action,  and  not  after,  that  is,  next  after  the  accru- 
ing thereof.  The  language  is  not  like  that  in  Williamson  v.  Field, 
2  Sandf.  Ch.  568,  cited  by  the  plaintiff,  "  after  such  action  shall 
accrue,"  which  was  held  in  that  case  to  refer  to  such  action  as 
should  thereafter  accrue ;  and  the  distinction  was  taken  between 
these  words  and  the  terms  "  next  after  such  action  accrued," 
which  might  leave  the  act  to  operate  upon  past  as  well  as  fu- 
ture causes. 

There  is  nothing  in  the  cases  cited  by  the  plaintiff  which 
seems  to  require  any  other  construction  to  be  given  to  this  act 
than  the  one  we  have  now  indicated.  It  is  true,  that  the  general 
principle  of  construction  of  statutes  is,  that  they  are  to  be  con- 
strued to  operate  prospectively  only,  unless  there  be  something 
in  their  terms  clearly  indicative  that  a  retrospective  operation 
was  intended.  This  is  clearly  stated  in  Dash  v.  Van  Kleek,  7 
Johns.  477 ;  Murray  v.  Gibson,  15  How.  421 ;  and  they  add, 
that  statutes  are  never  to  be  construed  to  work  a  destruction  of 
a  right  before  attached  —  to  retrospect  to  take  away  vested 
rights.  The  turning  point  of  many  of  the  cases  cited  by  the 
plaintiff  was,  that  to  give  the  act  a  retrospective  operation 
would  defeat  vested  rights.  "  In  Sayre  v.  Wisner,  8  Wend.  661, 
the  time  of  limitation  had  already  expired  when  the  act  was 
passed.  So  in  King  v.  Tirrell,  2  Gray,  332 ;  Eakin  v.  Raub, 
12  S.  &  R.  331 ;  Thompson  v.  Alexander,  11  HI.  54 ;  Paddleford 
v.  Dunn,  14  Missouri,  519. 

The  general  doctrine  to  be  gathered  from  the  decisions,  both 
English  and  American,  is,  that  the  courts  consider  the  language 
of  these  statutes  of  limitation,  and  make  them  retrospect,  or 
otherwise,  as  the  intention  of  the  legislature  is  to  be  gathered 
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from  their  language ;  Fowler  v.  Chatterton,  19  E.  C.  75 ;  S.  C. 
6  Bing.  258 ;  Nepean  v.  Doe,  2  M.  &  W.  910 ;  Queen  v.  Leeds 
Sf  Bradford  Railway  Co.  83  E.  C.  L.  343,  550;  Patterson  v. 
Gaines ,  6  How.  550 ;  Alabama  v.  Button,  9  How.  522 ;  Morrison 
v.  Smith,  2  Pick.  430 ;  Pewniman  v.  Batch,  3  Mete.  216 ;  Pierce 
v.  Tbfcj/,  5  Mete.  168;  Stoddort  v.  Sroi*A,  5  Binn.  355 ;  £o#o» 
v.  Johns,  5  Barr.  145 ;  unless,  by  making  the  statute  thus  retro- 
spect, a  subsisting  right  would  be  barred,  without  giving  the 
party  any  opportunity  to  sue.  The  Queen  v.  The  Leeds  8f  Brad- 
ford Railway  Go.  18  Ad.  &  E.  (N.  S.)  343;  S.  C.  83  E.  C.  L. 
343 ;  2  Mod.  310 ;  2  Atk.  36;  Noon  v.  Burden,  2  Ex.  Rep.  22. 

We  are  of  opinion,  therefore,  that  the  statute  in  question  did 
retrospect  upon  the  present  cause  of  action,  and  was  so  intended 
At  the  time  of  passing  the  act,  seven  years  only  had  elapsed 
since  the  cause  of  action  accrued,  leaving  to  the  plaintiff  some 
thirteen  years  in  which  to  bring  her  action,  if  she  would  do  so, 
—  a  length  of  time  so  ample  that  it  could  with  no  propriety  be 
called  unreasonable. 

The  demurrer  must  be  overruled,  the  plea  sustained,  and 
judgment  be  entered  for  the  defendant  for  his  costs. 


«    664 
J*    260' 

6  5641        William  Whipple  Brown  v.  Daniel  Foster  &  others. 

1*7     153' 

In  debt  on  a  prison  limits  bond,  where  the  declaration  sets  out  a  breach  of  the  bond  by  the 
escape  of  the  prisoner,  a  plea  of  the  discharge  of  the  prisoner  from  jail  under  the  poor 
debtors'  act,  containing  new  matter  by  way  of  confession  and  avoidance  of  the  going 
of  the  prisoner  beyond  the  limits,  should  not  conclude,  with  a  special  traverse  of  the 
escape,  to  the  country,  but  with  a  verification;  and  a  replication  to  such  plea,  averring 
that  no  citation  to  the  creditor  was  issued  by  the  justices  who  granted  the  discharge,  or 
was  served  upon  the  creditor,  is  not  liable  to  objection,  because  the  plaintiff  did  not  join 
in  the  issue  tendered  by  the  special  traverse,  but  attacked  the  validity  of  the  discharge 
under  which  the  prisoner  justifies. 

A  certificate  given  by  the  justices  to  a  poor  debtor  in  the  form  prescribed  by  the  statute 
is  not  conclusive,  but  prima  facie  evidence  merely,  that  a  citation  was  issued  by  the 
justices  to,  or  was  duly  served  upon,  the  creditor,  notwithstanding  the  statute  requires 
the  justices  "  to  examine  the  return  of  said  citation,  and  if  it  shall  appear  to  have  been 
duly  served,"  to  administer  the  oath,  &c.,and  notwithstanding  the  certificate  states  that 
the  debtor  "  had  caused  the  creditor  at  whose  suit  he  was  committed  to  be  duly  noti- 
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fled  according  to  law ; "  and  hence,  in  debt  npon  a  prison  limits  bond,  it  is  a  good  reply  to 
a  plea  setting  up  a  discharge  under  the  poor  debtor's  act,  that  no  citation  was  issued  to, 
or  was  served  npon,  the  committing  creditor. 

A  plea,  concluding  to  the  country  where  it  should  conclude  with  a  verification,  is  defec- 
tive in  form  merely;  and  such  a  defect,  under  the  statute  of  amendments  in  Rhode 
Island,  will  not  warrant  a  judgment  upon  demurrer  against  the  defendants,  but  the  court 
will  order  the  conclusion  to  be  amended. 

In  pleading  a  discharge  of  a  prisoner  under  the  poor  debtor's  act,  it  is  necessary  to  aver, 
that  a  complaint  was  made  by  the  debtor  to  the  justice,  that  he  had  no  property,  &c., 
wherewith  to  support  himself  in  prison  and  to  pay  prison  charges,  and  asking  to  be  ad- 
mitted to  take  the  poor  debtor's  oath,  such  complaint  being  necessary  to  give  the  justice 
jurisdiction  of  the  subject-matter;  after  which,  the  certificate  of  discharge  may  be  set 
out  with  a  taUter  processum  est,  and  it  is  not  necessary  specially  to  aver  the  issue  and 
service  of  citation  to  the  creditor,  or  other  proceedings  necessary  to  be  had  in  order  to 
the  granting  of  the  certificate. 

Debt  npon  a  jail  bond,  in  the  penal  sum  of  $3000,  given  by 
Daniel  Foster,  as  principal,  and  by  the  other  defendants,  as  his 
sureties,  for  the  liberty  to  said  Foster  of  the  jail  limits  in  the 
county  of  Bristol,  the  declaration  in  which  set  forth,  as  a  breach 
of  the  condition  of  the  bond,  that  the  said  Foster  "  did  not, 
from  the  giving  of  said  writing  obligatory,  and  thenceforth,  con- 
tinue and  be  a  true  prisoner,  in  the  custody,  guard,  and  safe- 
keeping of  Mary  L.  B.  Pearce,  keeper  of  said  prison,  and  in  the 
custody,  guard,  and  safe-keeping  of  Stephen  Johnson,  his  depu- 
ties, officers,  and  servants,  or  either  or  any  of  them,  within  the 
limits  of  said  prison,  until  he  was  lawfully  discharged  there- 
from, without  committing  any  manner  of  escape  or  escapes 
during  the  term  of  his  restraint,  but,  on  the  contrary  thereof, 
that  said  Foster  did,  during  the  term  of  such  his  restraint, 
escape  and  go  off  and  beyond  the  limits  of  said  prison,  with- 
out being  lawfully  discharged  from  such  his  commitment" 

The  second  plea  filed  to  the  declaration  alleged,  in  sub- 
stance, "that  after  said  Foster's  commitment  to  the  jail  in 
Bristol  County  at  the  suit  of  the  plaintiff,  and  before  the  es- 
cape in  the  declaration  pretended,  to  wit,  on  the  third  day  of 
August,  1858,  at  Bristol,  two  justices  of  the  peace  in  said 
county  of  Bristol,  to  wit,  Bennett  J.  Munroe  and  Massadore  T. 
Bennett,  delivered  to  the  said  Daniel  Foster,  then  a  prisoner  in 
said  jail  committed  on  mesne  process  for  debt  at  the  suit  of 
the  plaintiff,  and  to  whom  the  oath  for  the  relief  of  poor  debt- 
ors had  then  and  there  been  administered  according  to  the 
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provisions  of  the  statutes  in  such  case  made  and  provided,  a 
certificate  thereof,  under  their  hands  and  seals,  in  the  words  and 
figures  following,  viz. :  — 

1  Bristol,  sc.  To  Mary  L.  B.  Pearce,  keeper  of  the  jail  at 
Bristol,  in  the  county  of  Bristol,  and  state  of 
Rhode  Island,  &c. 
4  We,  the  subscribers,  authorized  by  the  statute  in  such  case 
made  and  provided,  do  certify,  that  Daniel  Foster,  of  Warren, 
in  said  county,  a  poor  prisoner  confined  upon  mesne  process  in 
the  prison  at  Bristol  aforesaid,  hath  caused  William  Whipple 
Brown,  of  Providence,  in  the  county  of  Providence  and  state 
of  Rhode  Island,  &c,  the  party  at  whose  suit  he  was  confined, 
to  be  notified  according  to  law  of  his,  eaid  Daniel  Foster's, 
desire  of  taking  the  benefit  of  an  act  entitled  "  An  act  for  the 
relief  of  poor  persons  imprisoned  for  debt ; "  that  in  our  opinions 
the  said  Daniel  S.  Foster  has  not  any  estate,  either  real  or  per- 
sonal, except  what  is  exempted  from  attachment  by  law, 
sufficient  to  support  himself  in  prison,  and  that  he  hath  not 
conveyed  or  concealed  his  estate  with  desire  to  secure  the  same 
to  his  own  use,  or  to  defraud  his  creditors,  and  that  we  havei 
after  due  caution  to  said  Daniel  Foster,  administered  to  him 
the  oath  prescribed  in  the  act  aforesaid. 

'  Witness  our  hands  and  seals,  this  third  day  of  August,  a.  d, 
1858. 

(Signed)  *  Bennett  J.  Munroe,  [l.  s.] 

'  Justice  of  the  peace. 
*  M.  T.  Bennett,  [l.  s.] 

*  Justice  of  the  peace ; 9 
that  the  said  Daniel  Foster,  thereafterwards,  to  wit,  on  the 
same  day,  presented  said  certificate  to  the  said  Mary  L.  B. 
Pearce,  keeper  of  said  jail,  and  the  said  keeper  forthwith  dis- 
charged said  Foster  from  hil  said  commitment  at  the  suit  of 
the  plaintiff;  and  the  said  Foster,  thereafterwards,  to  wit,  on 
the  4th  day  of  August,  a.  d.  1858,  did  go  off  and  beyond  the 
limits  of  said  prison,  which  going  off  and  beyond  said  limits  is 
the  same  escape  and  going  off  and  beyond  the  limits  aforesaid 
complained  of  in  the  plaintiffs  declaration ;  without  this,  that 
the  said  Foster  did  escape  and  go  off  beyond  said  limits  in 
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manner  and  form  as  in  said  declaration  is  alleged ;  and  of  this 
they  plat  themselves  on  the  country,"  &c. 

The  third  plea,  filed  by  the  defendants  to  the  declaration, 
was,  in  substance,  "  that  after  the  said  commitment  of  the  said 
Foster  in  manner  as  aforesaid,  and  on  the  same  day,  to  wit, 
on  the  27th  day  of  July,  a.  d.  1858,  to  wit,  at  said  Bristol,  the 
said  Foster,  who  was  then  imprisoned  for  debt  on  mesne  pro- 
cess at  the  suit  of  said  piaintifi^did  complain  to  one  Bennett  J. 
Monroe,  a  justice  of  the  peace  in  said  Bristol,  that  he  had  no 
estate,  real  or  personal,  wherewith  to  support  himself  in  jail 
or  to  pay  jail  charges,  and  did,  then  and  there,  request  to  be 
admitted  to  take  the  poor  debtor's  oath  ;  and  the  said  Bennett 
J.  Monroe  did  then  and  there  issue  a  citation  to  said  plaintiff, 
he  being  within  this  state,  to  appear  at  said  Bristol,  at  the  jail 
therein,  on  the  third  day  of  August,  a.  d.  1858,  being  the  time 
and  place  by  said  justice  appointed,  to  show  cause,  if  any  be 
had,  why  the  said  Foster  complaining  as  aforesaid  should  not 
be  admitted  to  take  the  poor  debtor's  oath  ;  and  the  said  plain- 
tiff then  and  there  waived  the  service  of  the  citation  upon  him 
according  to  the  formalities  required  by  the  provisions  of  the 

Revised  Statutes,  ch.  198,  §  3,  and  then  paid  to  one 

Pearce,to  whom  said  citation  bad  been  intrusted  by  the  justice 
aforesaid,  and  who  then  and  there  had  the  same  in  his  posses- 
sion, the  sum  of  two  dollars  for  the  past  and  future  board  of 
said  Foster  until  said  third  day  of  August,  a.  d.  1858,  and  the 
said  Pearce,  tbereaftefwards,  on  the  same  day,  paid  over  said 
sum  of  money  to  the  keeper  of  said  jail ;  and  thereafterwards, 
on  the  return  day  of  said  citation,  to  wit,  on  the  third  day  of 
August,  a.  d.  1858,  to  wit,  at  said  Bristol,  at  the  jail  therein,  at 
nine  o'clock  in  the  evening  of  the  same  day,  Bennett  J.  Mun- 
roe  and  Massadore  T.  Bennett,  two  justices  of  the  peace  of 
the  county  of  Bristol,  where  said  Foster  was  committed,  did 
examine  the  return  of  said  citation,  and  it  appearing  to 
them  to  have  been  duly  served  did  administer  to  said  Foster 
the  oath  provided  in  the  Revised  Statutes,  ch.  198,  §  11,  for 
the  relief  of  poor  debtors ;— the  said  justices,  after  a  full  exam- 
ination of  said  Foster  under  oath,  and  hearing  the  parties,  think- 
ing it  proper  so  to  do ;  and  the  said  Foster  having  then  and 
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there  first  made  an  assignment  of  all  his  estate  of  every  kind, 
and  wherever  the  same  might  be,  except  what  was  exempted 
from  attachment  by  law,  to  the  said  keeper  of  said  jail  and  her 
successors  in  said  office,  and  her  heirs  and  assigns,  in  trust,  for 
the  benefit  of  all  his  creditors  in  proportion  to  their  respective 
demands ;  and  the  said  justices,  then  and  there,  after  the  oath 
had  been  administered  as  aforesaid,  did  deliver  to  said  Foster  a 
certificate  thereof,  under  their  hands  and  seals,  in  the  words  and 
figures  following,  viz. :  as  in  the  second  plea ;  and  the  said 
Foster,  thereafterwards,  to  wit,  on  the  same  day,  at  said  Bristol, 
did  present  said  certificate  to  said  keeper  of  said  jail,  and  the 
said  keeper  did  forthwith  discharge  said  Foster  from  his  said 
commitment  at  the  suit  of  the  said  plaintiff,  as  appears  from 
the  discharge  on  said  jail  book,  a  true  copy  whereof  is  an- 
nexed to,  and  made  part  of,  this  plea ;  and  the  said  Foster  did, 
thereafterwards,  to  wit,  on  the  fourth  day  of  August,  a.  p.  1858, 
go  off  and  beyond  the  limits  as  aforesaid,,  which  going  off  and 
beyond  the  limits  of  said  jail  is  the  same  escape  and  going  off 
and  beyond  said  limits  in  said  plaintiffs  declaration  complained 
of;  without  this,  that  said  Foster  did  escape  and  go  off  and  be- 
yond the  limits  of  said  jail  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  ;  and  of  this,"  &c. 

The  fourth  plea  was  the  same  as  the  third,  except  that  it 
stated  that  the  citation  to  the  creditor,  issued  by  the  justice, 
"  was,  then  and  there,  to  wit,  on  said  twenty-seventh  day  of 
July,  a.  d.  1858,  duly  served  on  the  plaintiff,"  and  that  it  stated, 
that  the  examination  of  the  poor  debtor  took  place,  at  six 
o'clock  in  the  evening  of  the  third  day  of  August,  1858,  in- 
stead of  nine  o'clock  in  the  evening  of  that  day,  as  stated  in 
the  third  plea. 

To  these  pleas,  the  plaintiff  replied,  in  substance,  "  that  there 
was  no  citation  issued  to  the  plaintiff  to  appear  and  show 
cause  why  the  said  defendant,  Daniel  Foster,  should  not  be 
permitted  to  take  the  oath  in  said  second,  third,  and  fourth 
pleas  mentioned,  in  manner  and  form  as  the  defendant*  have 
above  thereof  in  said  second,  third,  and  fourth  pleas  alleged ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try," &c. 
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He  farther  replied,  to  the  second  and  fourth  pleas,  "  that  the 
said  citation  in  those  pleas  mentioned  was  not  served  upon  the 
plaintiff  in  manner  and  form  as  the  defendants  have  above 
thereof  in  said  second  and  fourth  pleas  alleged ;  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country,"  &c. 

To  these  replications  the  defendants  demurred ;  assigning  for 
causes  of  demurrer,  that  the  plaintiff,  by  his  said  replications 
hath  not  taken  issue  upojri  said  pleas  of  the  said  defendants  and 
upon  the  denial  therein  contained,  that  is  to  say,  that  the  said 
Foster  did  not  go  off  and  beyond  said  limits  in  manner  and 
form  as  in  said  declaration  is  alleged,  but  has  stated  and  put 
in  issue  in  said  replications,  that  said  citation  to  said  plaintiff 
was  not  issued,  and  was  not  served  upon  the  plaintiff  in  man- 
ner and  form  as  in  said  pleas  is  alleged ;  whereas,  every  matter 
and  thing  in  said  pleas  stated,  as  to  said  citation  and  the  ser- 
vice thereof  upon  the  plaintiff,  was  stated  as  inducement ;  and 
also,  for  that  said  replications  are,  in  other  respects,  uncertain, 
informal,  and  insufficient 

The  plaintiff  joined  in  demurrer. 

Broumell,  with  whom  was  Blake,  for  the  defendants. 

The  1st  replication  to  the  2d,  3d,  anfl  4th  pleas  of  the  de- 
fendant alleges,  that  there  was  no  citation  issued  to  the  plaintiff 
to  appear  and  show  cause  why  the  said  Foster  should  not  be 
permitted  to  appear  and  take  the  oath,  &c.  The  3d,  8d,  and 
4th  pleas  set  forth  the  certificate  of  the  justices,  and  facts  suffi- 
cient to  show  their  jurisdiction  in  the  premises,  and  allege  the 
discharge  of  Foster  by  the  jailer,  on  the  authority  of  the  certifi- 
cate, and  by  virtue  of  the  statute,  and  his  subsequent  going 
beyond  the  limits.  All  the  above  facts  are  set  forth  by  way  of 
inducement,  and  the  pleas  deny  specially  the  breach  of  the  con- 
dition of  the  bond  set  up  in  the  declaration,  to  wit,  that  the  de- 
fendant did  go  off  of  and  beyond  the  limits  in  manner  and  form 
as  therein  charged. 

1.  The  1st  replication  to  these  pleas,  therefore,  instead  of  join- 
ing issue,  traverses  one  of  the  allegatiohs  in  the  inducement  of 
the  pleas ;  thus  making  a  traverse  upon  a  traverse.  The  facts 
set  forth  in  the  inducement  are  only  an  indirect  denial  of  the 
alleged  breach  set  out  in  the  declaration,  while  the  denial,  under 
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the  absque  hoc,  is  a  direct  and  sufficient  denial  of  the  alleged 
breach.  When  the  denial  under  the  absque  hoc  is  sufficient  in 
law,  the  inducement  cannot  be  traversed  Stephen  on  PI.  p.  188. 
2.  The  2d,  3d,  and  4th  pleas  show  a  legal  discharge,  under 
the  provisions  of  the  Revised  Statutes  for  the  relief  of  poor 
debtors.  The  1st  replication  to  these  pleas  seeks  to  avoid  the 
legality  of  this  discharge,  by  alleging,  that  no  citation  was  is- 
sued to  the  plaintiff  as  committing  creditor  to  appear  and  show 
cause  why  Foster  should  not  be  permitted  to  take  the  oath. 
The  plaintiff  cannot  deny  in  this  suit  the  fact  that  a  citation 
was  issued,  in  conformity  with  the  provisions  of  the  Revised 
Statutes,  ch.  198,  §§  2,  3.  The  statute  provides  for  the  issuing 
of  a  citation  to  the  committing  creditor,  as  a  means  of  notifica- 
tion to  him  of  the  pendency  of  the  application.  It  was  the 
duty  of  the  justices  who  heard  the  application  of  Foster,  to  ex- 
amine the  citation  and  return  thereon,  and  see  if  it  had  been 
duly  served  upon  the  committing  creditor,  and  to  pass  upon' 
this  question,  before  proceeding  to  the  examination  of  the  ap- 
plicant. Rev.  Stats,  ch.  198,  §  10.  The  determination  of  this 
question  was  a  matter  submitted  to  their  judgment  by  the  stat- 
ute. A  power  to  hear  and  determine  is  jurisdiction.  Angell  v. 
Bobbins,  4  R.  L  (1  Ames)  493,  and  cases  cited.  If  the  citation 
appeared  to  them  "  to  have  been  duly  served,"  they  were  au- 
thorized to  proceed  with  the  hearing.  Rev.  Stats,  ch.  198,  §  10. 
The  fact  to  be  determined  in  this  case  was,  whether  or  not  the 
committing  creditor  had  been  duly  notified  to  appear  and  show 
cause  why  the  relief  asked  for  by  Foster  should  not  be  granted. 
If,  in  fact,  there  was  a  citation  in  the  hands  of  the  justices  at 
the  time  of  the  hearing,  and  notice  had  been  given  to  the  cred- 
itor in  any  form,  either  by  a  strict  compliance  with  the  statute, 
or  informally,  in  consequence  of  a  waiver  of  the  formalities  of 
the  statute  on  his  part,  the  creditor  was  "  duly  notified,"  and 
the  justices  would  be  justified  in  so  deciding.  The  justices,  to 
whom  the  determination  of  this  question  was  committed  by  the 
statute,  have  decided  it#  and  have  certified  that  the  said  Foster 
had  caused  the  said  Brown  "  to  be  notified  according  to  law  " 
of  the  desire  of  said  Foster  for  the  relief  provided  for  by  the 
statute.     See  the  certificate  of  the  justices  in  the  second  plea. 
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The  determination  of  the  justices  on  this  point  is  conclusive, 
and  cannot  be  reviewed  in  a  collateral  proceeding.  It  is  imma- 
terial upon  what  testimony  they  came  to  this  conclusion.  The 
matter  was  solely  within  their  jurisdiction,  and  can  only  be 
reviewed  in  a  direct  proceeding  authorized  by  law  for  that  pur- 
pose. Angell  v.  Bobbins,  4  R.  I.  (1  Ames)  493,  504 ;  Agry  v. 
BeUs,  12  Me.  (3  Fair.)  415 ;  Carey  v.  Osgood,  18  Me.  (6  Shep.) 
152 ;  Baker  v.  Holmes,  27  Me,  (14  Shep.)  153 ;  Lowe  v.  Dore, 
32  Me.  (Bed.)  27 ;  Waterhouse  v.  Cousins,  40  Me.  (Heath.)  333 ; 
Haskell  v.  Haven,  3  Pick.  404, 406 ;  Woods  v.  Boldgett,  15  N.  H. 
571 ;  Carter  v.  Miller,  12  Verm.  513. 

3.  The  second  replication  to  the  second  and  fourth  pleas  of 
the  defendant  alleges,  that  the  citation  was  not  served  upon  the 
plaintiff  in  manner  and  form,  &c.  This  replication  is  equally 
bad,  for  each  and  all  of  the  reasons  above  given. 

James  Tillinghast,  for  the  plaintiff. 

1.  All  the  pleas  are  bad  for  concluding  to  the  country,  when 
they  should  have  concluded  with  a  verification.  In  each,  new 
matter  is  alleged,  any  material  fact  of  which  the  plaintiff  had 
the  right  and  ought,  by  the  defendants  concluding  with  a  veri- 
fication, to  have  been  furnished  the  opportunity  to  traverse  or 
answer  over  to ;  for  each  of  these  pleas  admits  the  breach  set 
forth  in  the  declaration,  but  justifies  under  the  discharge  of  the 
justices,  and  they  are  not  simple  traverses  of  the  declaration. 
The  plaintiff  is  for  this  defect,  therefore,  entitled  to  judgment 
on  this  demurrer. 

2.  At  any  rate,  the  conclusions  of  these  pleas  being  erroneous, 
the  plaintiff  was  justified  in  passing  them  by  and  tendering  at 
once  material  issues  which  the  defendants  were  bound  to  accept, 
and  it  is  not  for  them  to  demur  because  the  plaintiff  has  thus 
treated  their  pleas  as  correct  and  waived  their  informality  in  this 
particular.  To  have  done  otherwise  would  only  uselessly  have 
delayed  the  cause,  to  have  come  to  the  same  result,  finally. 
For  had  the  plaintiff  specially  demurred  as  he  might,  the  court 
would  not  have  entered  judgment  in  chief  on  Buch  demurrer, 
but  merely  have  ordered  an  amendment  by  adding  the  verifi- 
cation ;  Ellis,  Adm.  v.  Appleby,  4R.L 469 ;  and  then  the  plain- 
tiff would  have  replied  over  as  now. 
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3.  But  beyond  this,  these  pleas  themselves  are  defective. 
They  all  justify  —  confess  and  seek  to  avoid  —  under  the  pro- 
ceedings of  a  tribunal  of  limited  jurisdiction.  Everything  there* 
fore  essential  to  show  its  jurisdiction  should  be  averred.  Frary 
v.  Dakin,  7  Johns.  75,  and  cases  cited.  Nothing  will  be  presumed 
in  favor  of  such  jurisdiction.  Bowker  v.  Porter,  39  Maine,  505, 
per  Appleby,  J. ;  State  v.  Hartwell,  35  lb.  129,  and  cases  cited 
below. 

4.  To  examine  these  pleas  in  order.  1st.  The  2d  plea 
states  no  facts  tending  to  show  the  jurisdiction  of  the  justices 
— does  not  even  contain  the  averment  that  they  had  jurisdiction. 
It  evidently  relies  upon  the  conclusiveness  of  the  justices'  certifir 
cote.  But  it  is  by  far  the  better  opinion  that  the  certificate  is  not 
conclusive  of  any  facts  necessary  to  confer  jurisdiction,  except, 
perhaps,  (as  in  Angell  v.  Bobbins  et  aL  4  B.  L  493,)  of  such 
facts  as  by  statute  are  to  be  determined  by  the  judgment  of 
the  justice  upon  proof  of  matters,  not  of  record,  to  be  submitted 
to  him.  Such  in  fact  appears  to  be  the  rule  of  this  court 
Compare  Gushing Sp  Waiting  v.Briggset  aL  2  B.  L  139;  EasU 
woodx,  Schreder,  5  lb.  388.  This,  too,  is  the  well-settled  rule  in 
Massachusetts ;  Slasson  v.  Brown,  20  Pick.  436 ;  Ward  v.  Clapp, 
4  Met.  455 ;  Young  v.  Capen,  7  lb.  287 ;  Baker  v.  Moffat,  7 
Cush.  259 ;  Webster  v.  French,  11  lb.  304 ;  Bbbbs  v.  JPbgy,  6 
Gray,  251 ;  Park  v.  Johnson,  7  Cush.  265 ;  and  in  New  Hamp- 
shire ;  Osgood  v.  Hutchins,  6  N.  H.  374  ;  Banks  v.  Johnson,  12 
lb.  445 ;  Woods  v.  Bbdgett,  15  lb.  569 ;  and  this,  too,  though 
the  statute  makes  it  equally  obligatory  for  the  justices  to  ex- 
amine—-be  satisfied  with  —  the  sufficiency  of  the  notice,  as 
does  our  own.  Compare  Mass.  Rev.  Stat,  of  1836,  ch.  98,  §$ 
8-10,  p.  597 ;  lb.  Gen.  Stat  of  1860,  ch.  124,  §§  21, 22,  p.  636, 
637 ;  N.  Hamp.  Bev.  Stat  of  1853,  ch.  213,  §  3,  p.  548.  More 
than  this,  it  is  nowhere  held  that  the  certificate  is  conclusive 
(even  if  prima  facie)  proof  of  jurisdiction,  so  far  as  depending 
on  any  facts  not  recited  in  it  See  Knight  v.  Norton,  3  Shep. 
(15  Maine)  337 ;  Williams  v.  Burrill,  10  Shep.  (23  Maine)  144. 
Now  this  2d  plea  and  the  certificate  embodied  in  it  shows  that 
the  justices  had  no  jurisdiction,  and  that  the  discharge  was 
void.    Knight  v.  Norton,  3  Shep.  337 ;  Webster  v.  French,  11 
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Cush.  304 ;  Simpson  v.  Bowker,  11  lb.  306.  2d.  The  third  plea  is 
defective.  The  waiver  of  the  service  of  the  citation  is  not  suf- 
ficiently averred.  As  it  stands  in  this  plea,  it  is  an  averment 
merely  of  a  conclusion  of  law,  or  at  most,  of  mixed  law  and 
foot,  and  as  such  is  bad.  1  Chitty's  Plead.  539,  540,  (Springfield 
ed.  1844) ;  Frary  v.  Dakin,  7  Johns.  75;  unless,  indeed,  this  plea 
can  be  construed  as  setting  up  the  fact  of  payment  of  board  by 
the  plaintiff,  as  the  only  waiver  relied  upon ;  in  which  case  it 
is  bad  as  such  payment,  particularly  as  alleged  here.  It  not 
being  averred  to  have  been  demanded  by  or  paid  to  any  officer 
authorized  to  demand  or  receive  it,  or  even  that  any  officer, 
then  or  ever,  had  the  citation,  it  is  no  waiver.  The  payment, 
if  the  creditor  wishes  to  save  his  rights  for  a  hearing  and  ex- 
amination, is  compulsory  immediately  on  service.  Rev.  Stats. 
ch.  198,  §§  4-8 ;  and  the  creditor  cannot  know,  and  is  not  bound 
to  take  the  risk  of  deciding  on  the  moment,  whether  the  pre- 
liminary proceedings  have  been  regular,  —  whether  the  citation 
is  in  proper  form,  or  is  then  in  the  hands  of  a  proper  officer  for 
service,  or  is  in  fact  properly  served,  &c.  &c.  To  thus  construe 
the  statute  and  give  this  effect  to  this  forced  payment  would 
make  it  a  mere  trap  to  catch  the  creditor.  See  per  Bigelow,  J., 
in  Baker  v.  Moffat,  7  Cush.  262 ;  Webster  v.  French,  11  lb.  304 ; 
Simpson  v.  Bowker,  11  lb.  306 ;  Knight  v.  Norton,  3  Shep.  337 ; 
Young  v.  Capen,  7  Met  287 ;  Hanson  v.  Dyer,  5  Shep.  96 ; 
Park  v.  Johnson,  7  Cush.  265 ;  see  also  the  other  above  cases, 
where  the  discharge  has  been  held  invalid  for  defects  in  matters* 
preceding  the  return  of  the  citation.  3d.  The  4th  plea  is  de- 
fective for  not  sufficiently  alleging  any  service  of  the  citation : 
as  alleged,  it  merely  avers  a  conclusion  of  law,  or  mixed 
law  and  fact.  It  does  not  even  show  it  in  the  hands  of  any 
officer  for  service.  Chit  Plead,  supra  ;  Ftary  v.  Dakin,  7  Johns. 
75;  and  other  cases  cited  above. 

Brayton,  J.  The  first  point  made  by  the  defendant  in  the 
argument  of  this  demurrer  is,  that  all  the  facts  set  forth  in  the 
plea  are  alleged  by  way  of  inducement  only,  and  as  the  induce- 
ment is  followed  by  a  special  traverse  of  the  breach  alleged  in 
the  declaration,  the  plaintiff  is  not  at  liberty  to  traverse  any 
portion  of  the  inducement,  and  must  join  in  the  issue  tendered 
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by  the  special  traverse.  The  declaration  setting  oat  the  condi- 
tion of  the  bond,  that  the  debtor  should  remain  a  true  prisoner  in 
the  custody,  &c.,  until  he  should  be  lawfully  discharged,  without 
committing  any  manner  of  escape  or  escapes  during  the  term 
of  his  restraint,  alleges  for  breach,  thai  during  the  time  of  his 
restraint  he  did  escape  and  go'  off  and  beyond  the  limits  of 
said  prison,  without  being  lawfully  discharged  from  such  his 
commitment.  The  rule  referred  to  by  the  defendant,  and  of 
which  he  claims  the  benefit,  requires,  that  the  matter  of  the  in- 
ducement should  not  only  be  in  substance  a  sufficient  answer 
to  the  last  pleading,  but  should  not  contain  a  direct  denial,  nor 
be  in  the  nature  of  a  confession  and  avoidance ;  the  special 
traverse  being  necessary  or  proper  only  because  the  induce- 
ment, while  it  furnishes  a  substantial  answer  to  the  prior  plead- 
ing, contains  no  direct  denial.  Stephen  on  PL  179.  The  defend- 
ants' plea  alleges,  that  before  the  pretended  escape,  two  justices 
of  the  peace  had  administered  to  the  prisoner  the  poor  debtor's 
oath,  and  that,  thereupon,  they  gave  him  a  certificate  that  he 
was  discharged  from  imprisonment,  and  that,  thereafterwards, 
he  went  beyond  the  prison  limits,  which  is  the  same  escape  and 
going  off  and  beyond  the  limits,  complained  of  in  the  de- 
claration. By  this  plea,  the  departure  on  a  day  certain  from  the 
prison  limits,  and  out  of  the  custody  of  the  jailer  and  officers, 
is  admitted,  and  is  sought  to  be  justified  by  the  debtor's  hav- 
ing been  admitted  to  take  the  poor  debtor's  oath ;  and  in  alleg- 
ing that  this  is  the  same  escape  alleged  in  the  declaration,  the 
plea,  in  effect,  traverses  that  he  escaped  at  any  other  time.  The 
plea  denies  any  escape  except  that  which  is  justified ;  and  that 
is  admitted  and  avoided  by  the  matter  set  up  in  the  plea.  There 
seems  then  to  be  no  necessity  for  any  further  traverse,  special 
or  otherwise ;  certainly  not,  in  order  to  obviate  any  objection 
that  the  plea  otherwise  would  be  argumentative.  Com.  D. 
PL  G.  3 ;  1  Saund.  22,  n.  2, 209,  n.  8 ;  Gould  on  PL  ch.  7,  §  34. 
In  Inglebath  v.  Jones,  Cro.  Eliz.  99,  the  action  was  for  words 
spoken  in  London.  Plea,  words  at  Essex ;  and  an  accord  and 
satisfaction  for  all  actions,  &c,  everywhere,  except  London.  Rep- 
lication, words  at  London,  absque  hoc  that  there  was  any  such 
accord.    Demurrer,  and  objection  to  the  replication,  that  it  trav- 
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ersed  the  inducement  to  the  defendant's  traverse.  The  traverse 
was  held  good ;  and  it  was  said  that  the  plaintiff  hath  the  elec- 
tion to  maintain  his  declaration  that  the  words  were  spoken 
there  and  join  issue,  or  he  may  by  general  words  maintain  his 
declaration  and  traverse  that  which  is  falsely  alleged  to  take 
from  him  his  action,  and  he  is  received  to  which  plea  he  chooses. 
In  Paramour  v.  Varrold,  Cro.  Eliz.  418,  the  case  was,  false  im- 
prisonment in  London.  Plea,  that  the  defendant  was  sheriff  in 
Kent,  and  the  recovery  of  judgment  in  Sandwich  court,  in  Kent, 
and  that  by  virtue  of  a  capiat  awarded  thereon  he  imprisoned 
the  plaintiff  at  Sandwich ;  absque  hoc  that  he  was  guilty  at 
London.  Replication,  imprisonment  in  Londoq ;  absque  hoc 
that  tfcere  was  any  such  record ;  demurrer  to  the  replication ; 
and  it  was  held,  that  the  plaintiff  might  traverse  the  recovery  of 
judgment,  and  for  the  reason  before  given,  —  that  the  alleged 
authority  may  be  false,  and  if  he  must  join  on  the  issue  ten- 
dered and  could  not  deny  the  authority,  he  would,  by  the  falsity 
of  the  defendant's  justification,  be  deprived  of  a  right  which  the 
law  gives  him.  So  it  is  said  of  a  trespass,  if  defendant  pleads 
a  justification  on  a  particular  day,  with  a  traverse  that  he  is 
guilty  on  any  other  day*  the  plaintiff  may  pass  by  the  defendant's 
traverse,  and  traverse  the  matter  of  justification ;  and  because 
the  day  mentioned  in  the  justification  may  be  the  day  of  the 
trespass  complained  of  and  yet  the  justification  may  be  false,  if 
the  plaintiff  could  not  deny  the  justification,  he  must  be  de- 
feated in  his  action  though  his  rights  were  complete.  Hob.  104 ; 
Com.  D.  PI.  G.  18 ;  1  Saund.  21,  22,  23 ;  Gould  on  PL  7,  §  48. 

In  the  case  before  us,  the  plaintiff,  unless  he  can  by  the  alle- 
gations contained  in  his  replication  avoid  the  discharge  set  up 
in  the  plea,  must,  or  might,  as  in  the  case  just  state<J,  fail  in 
his  action,  though  the  discharge  was  in  fact  utterly  void  and 
furnished  no  justification  whatever  to*  the  defendant  This 
plea  is  not  only  traversable  in  this  particular,  but  is  faulty  in 
its  conclusion.  Every  pleading  containing  new  matter  which 
goes  in  avoidance  of  what  is  before  pleaded  must  be  followed 
by  a  verification,  and  must  not  conclude  to  the  country.  It 
is  necessary  that  the  pleading  be  kept  open,  in  order  to  allow 
the  other  party  to  answer  by  new  matter  of  his  own,  or  other- 
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wise  to  traverse  ;  and  had  the  plea  in  this  case  not  been  by  way 
of  confession  and  avoidance,  or  had  it  not  contained  in  the  in- 
ducement any  direct  denial,  and  the  special  traverse  thereon 
had  been  proper  and  necessary,  the  rule  requiring  the  new  mat- 
ter set  up  in  the  plea  to  be  left  open  would  be  the  same.  A 
conclusion  to  the  country  in  a  special  traverse,  says  Stephen, 
page  181,  is  a  novelty.  The  conclusion  has  always  been  with  a 
verification  till  the  rule  of  court,  4  W.  IV.  Another  point  made 
under  this  demurrer  is,  that  the  certificate,  given  by  the  justices 
in  the  form  prescribed  by  the  statute  and  as  set  forth  in  the 
plea,  is  conclusive  evidence  that  the  citation  issued  to  the  cred- 
itor and  was  served  upon  him  in  one  of  the  modes  prescribed  in 
the  statute,  and  that  the  plaintiff  is  estopped  to  aver  that  no  cita- 
tion was  issued,  or  that  it  was  not  served  upon  the  plaintiff  or 
that  the  plaintiff  in  fact  was  not  notified  of  the  time  and  place 
appointed  to  examine  the  debtor.  The  certificate  given  by  the 
justices  states,  as  is  required  by  the  act,  that  the  debtor  "  had 
caused  the  creditor  at  whose  suit  he  was  committed,  to  be  duly 
notified  according  to  law,"  &c,  and  this  is  claimed  as  conclu- 
sive evidence  that  citation  issued  and  was  served  upon  the 
creditor.  Whether  the  certificate  is  evidence  of  anything 
stated  in  it  to  have  been  adjudged  and  determined,  depends 
upon  the  question  whether  the  justices  bad  jurisdiction  to 
adjudge  and  determine.  To  this  end,  it  is  necessary  that  they 
should  have  jurisdiction  not  only  of  the  subject-matter,  but 
also  of  the  persons  of  the  parties  to  be  affected.  This  ques- 
tion of  jurisdiction  is  one  which  is  always  open  whenever  a 
judicial  determination  is  offered  as  a  ground  of  action  or  of 
defence,  and  the  preliminary  inquiry  in  every  such  case  is,  was 
the  tribunal  clothed  with  power  to  judge  and  determine  ? 

The  statute  in  this  case  provides,  that  upon  the  complaint  of 
the  debtor  that  he  has  no  property,  &o,  and  his  request  to  be 
admitted  to  take  the  oath  prescribed,  the  justice  shall  issue  a 
citation  to  the  creditor,  —  that  it  shall  be  served  by  an  officer 
either  by  reading  it  to  the  creditor,  or  by  leaving  an  attested 
copy  thereof  at  his  usual  place  of  abode  seven  days  at  least 
before  the  time  appointed  for  the  hearing.  The  issue  of  such 
citation  and  the  service  of  it  upon  the  creditor  are  necessary  to 
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give  the  justices  jurisdiction  of  the  creditor ;  and  the  justices 
have  no  right  to  proceed  and  decide  upon  his  rights,  until  he 
has  been  thus  notified  to  appear  and  be  heard. 

The  statement  in  the  certificate  of  the  justices,  that  the 
debtor  bad  caused  the  committing  creditor  to  be  duly  notified, 
though  required  by  the  act  to  be  made  in  the  certificate,  has 
not  been  held  to  be  conclusive  evidence  that  the  statute  notice 
had  been  given.  It  has  been  held,  at  most,  as  prima  facie  evi- 
dence of  that  fact,  open  to  be  rebutted  by  proof  that  no  such 
notice  was  in  fact  given.  Knight  v.  Norton,  15  Maine,  337 ; 
Wood  v.  Blodgett,  18  lb.  569;  Williams  v.  Burrill,  23  lb.  144; 
Banks  v.  Johnson,  12  N.  H.  445. 

The  defendant  claims  that  upon  other  language  of  the  stat- 
ute, jurisdiction  is  given  to  the  justices  to  determine  the  ques- 
tion of  notice.  The  act  provides,  that  at  the  time  and  place 
appointed,  any  two  justices  may  "  examine  the  return  of  said 
citation,  and  if  it  shall  appear  tp  have  been  duly  served, 
may  administer  the  oath,"  &c. ;  and  it  is  claimed  that  by  this 
language  the  magistrates  are  made  the  sole  judges  as  to 
whether  the  citation  issued  or  was  served  upon  the  creditor,  and 
that  the  certificate  embodies  their  judgment  that  a  citation  was 
issued  and  served.  Some  of  the  cases  cited  from  Maine  ap- 
parently support  this  view.  Had  the  justices  who  granted  the 
certificate  in  this  case  examined  any  return  of  a  citation  issued 
to  the  creditor,  and  had  thereupon  determined  that  it  appeared 
to  have  been  duly  served,  the  case  would  have  been  supported 
by  the  case  of  Agry  v.  Beits,  12  Maine,  415  ;  Carey  v.  Osgood, 
18  lb.  152,  and  Waterhouse  v.  Cousins,  40  lb.  333.  In  all  these 
cases  it  appeared  from  the  record  of  the  justices  that  they  ex- 
amined the  return  of  the  notification,  and  that  it  appeared  to 
them  to  be  duly  served.  It  may  be  said  with  some  plausibility 
at  least,  that  the  justices  had  adjudged  the  return  sufficient, 
assuming  that  there  was  a  citation  and  return  thereon,  — 
that  they  exercised  their  judgment  upon  a  state  of  facts  con- 
templated by  the  act.  That  state  of  facts  was,  in  the  contem- 
plation of  the  statute,  that  a  citation  had  been  issued  by  the 
justice  to  whom  complaint  had  been  made  and  had  been  served 
by  an  officer  in  some  mode,  and  that  he  made  return  of  his 

vol.  in. — AMES.  49 


Digitized  by  VjOOQlC 


578  PROVIDENCE. 

'  Brown  v.  Foster  &  others. 


doings  thereon.  This  state  of  facts  at  least  was  necessary  to 
be  shown  before  it  could  appear  that  the  justices  were  entitled 
to  form  any  opinion,  or  to  do  any  act  whatever  towards  an  ex- 
amination of  the  debtor.  The  power  of  the  two  justices  com- 
menced from  that,  and  not  before.  Their  jurisdiction  in  fact 
depends  upon  the  service  of  a  citation  upon  the  creditor,  and 
before  the  adjudication  of  the  justices  can  be  allowed  to  have 
any  effect,  it  must  appear,  that  the  creditor  bad  the  notice  re- 
quired. There  is  nothing  in  the  act  which  renders  it  necessary 
to  depart  in  any  degree  from  the  great  principle  which  lies  ajfc 
the  foundation  of  all  legal  proceedings,  that  np  man  shall  be 
bound  by  any  judgment  or  determination  of  which  he  has  had 
no  notice  which  would  give  him  an  opportunity  to  be  heard*  By 
a  series  of  cases  the  courts  of  Massachusetts  have  held  that  such 
notice  is  necessary  to  the  validity  of  any  proceeding  by  the  jus- 
tices to  administer  the  oath  to  any  person  applying  therefor, 
and  that  their  certificate  stating  that  due  notice  bad  been  given, 
—-though  it  is  prima  facie  evidence  of  such  notice,  —  is  nqt 
conclusive  upon  that  point,  but  that  the  court  may  look  behind 
the  certificate  into  any  irregularity  of  the  justices  in  their  pro- 
ceedings, and  if  the  citation  be  not  directed  to  the  proper  party, 
as  in  Siasson  v.  Brown,  20  Pick.  436,  or  if  only  one  of  several 
partners,  creditors,  was  notified,  as  in  Putnam  v.  Longley,  11 
Pick.  489,  the  proceedings  were  void.  In  Park  v.  Johnson,  7 
Cush.  265,  the  certificate  was  held  void  because  the  return  of 
the  officer  did  not  show  that  the  citation  had  -been  served  suffi- 
ciently early.  These  decisions  are  made  under  a  statute  which 
requires  a  statement  in  the  certificate  that  due  notice  has  been 
given,  and  also  requires,  by  language  as  strong  at  least  as  that 
contained  in  our  act,  that  the  justices  be  satisfied,  before  grant- 
ing the  certificate,  of  all  the  facts  required  to  be  certified. 
They  proceed,  however,  upon  the  ground,  that  the  question  of 
jurisdiction  is  always  open,  and  that  every  jurisdictional  fact 
may  be  put  in  issue  and  must  be  established  by  proof  before 
the  judgment  itself  can  be  allowed  any  effect ;  and  this  un- 
doubtedly is  the  rule  of  law.  The  replication  in  this  case  is  not 
objectionable  therefore  that  it  alleges  that  no  notification  was 
issued  to  the  creditor,  that  being  a  fact  which  must  be  estab- 
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liehed  in  order  to  make  the  discharge  valid,  nor  is  it  objection- 
able that  it  alleges  that  it  was  not  served  upon  the  plaintiff,  that 
being  also  a  fact  to  be  established  The  replication  therefore 
must  be  sustained  and  the  demurrer  overruled. 

But  the  plaintiff  claims  that  the  pleas  of  the  defendant,  re- 
plied to  by  the  replications  to  which  the  demurrer  is  filed,  are 
bad  and  insufficient,  and  asks  for  the  same  judgment  thereon 
is  if  he  had  himself  demurred  thereto. 

The  conclusion  of  these  pleas  to  the  country,  instead  of 
concluding  with  a  verification,  being  matter  of  form  rather  than 
Of  substance,  will  not,  under  the  ruling  in  Appleby  v.  Ellis,  4 
R  L  462,  warrant  a  judgment  against  the  defendants ;  but  the 
court  will  order  tile  conclusion  to  be  amended. 

A  further  objection  made  by  the  plaintiff  is,  that  the  pleas  do 
not  show  jurisdiction  in  the  justices,  and  that  When  a  party 
Seeks  to  justify  under  the  proceedings  of  a  tribunal  of  limited 
jurisdiction,  everything  essential  to  their  jurisdiction  should  be 
averred.  The  objection  is  made  mainly  to  the  defendant's  seo 
ond  plea,  which  it  is  objected  is  defective  because  it  does  not 
state  that  a  eitation  issued  to  the  Creditor,  or  was  served  upon 
him,  or  that  the  debtotf  complained  to  the  justice  "  that  he 
had  no  property,"  &c  wherewith  to  support  himself  in  jail. 
The  case  relied  upon  by  the  plaintiff  is  Frary  v.  Dakm,  7 
John*.  75. 

The  rule  announced  in  that  case  is,  that  in  pleading  the  judg- 
ment of  an  inferior  court,  it  is  sufficient  to  state  such  parts 
only  as  show  jurisdiction  in  the  court,  and  you  may  then  con- 
clude with  a  taliter  processus  est,  setting  forth  the  judgment. 
There  are  many  examples  of  pleading  a  discharge  of  the  nature 
here  set  up.  If  they  are  to  be  taken  as  illustrations  of  the  rule 
of  pleading,  it  is  only  necessary  to  aver  such  facts  as  show  the 
subject-matter  to  be  within  the  jurisdiction  of  the  court  Doe  v. 
Parmenter,  2  Lev.  81 ;  Marks  v.  Upton,  7  T.  R  301 ;  Ladbroke 
v.  James,  Willes,  199 ;  Rowland  v.  Veale,  Cowp.  18 ;  Cotterel  v. 
Bode,  Dougl.  97 ;  Turner  v.  Beale,  2  Salk.  521 ;  Paris  v.  £W- 
keld,  2  Wils.  139 ;  Service  v.  Heermance,  1  Johns.  91 ;  Preble 
v.  Kettle,  2  lb.  363;  7  lb.  78;  1  Ld.  Raym.  80;  2  Mod.  195. 
It  is  said  by  the  court  in  2  Lev.  81,  « it  is  well  enough  to  set 
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forth  a  plaint  levied ; "  and  in  Cowp.  18,  Ld.  Mansfield  said, 
the  plaint  is  set  out  in  Levinz,  176,  in  the  same  general  way, 
and  so  in  Lilly's  Register,  195,  and  so  in  Lutwyck,  914,  and 
holds  it  sufficient,  without  averring  process,  to  proceed  directly  to 
set  out  the  judgment  And  in  Ladbroke  v.  James,  Willes,  199,  it 
is  said,  that  if  it  had  appeared  that  the  sessions  had  jurisdiction, 
it  would  have  been  sufficient  to  have  said  generally  that  the 
sessions  discharged  him,  and  they  would  not  inquire  into  any 
fact  necessary  to  obtain  the  discharge,  of  which  the  sessions 
were  the  only  judges.  In  Adams  v.  Freeman,  3  Wilson,  5,  it 
appeared  that  a  plaint  was  levied,  and  the  objection  upon  de- 
murrer was,  that  it  did  not  appear  that  any  summons  issued ; 
but  the  court  said,  tattler  processum  est  was  sufficient,  and  they 
would  presume  everything  regular  below.  Indeed,  there  is  no 
case  in  which  it  is  held  that  it  is  necessary  to  aver  a  summons 
or  notice  to  the  other  party.  In  Turner  v.  Beak,  2  Salk.  521, 
the  objection  taken  upon  demurrer  to  the  plea  was,  that  al- 
though it  showed  that  the  subject-matter  was  within  the  juris- 
diction of  the  justices,  yet  that  it  did  not  appear  that  the  party 
petitioned  them ;  and  the  plea  was  overruled  for  that  cause.  It 
was  said  in  that  case  by  Holt,  that  the  sessions  cannot  inter- 
meddle but  upon  application.  The  plaint  in  this  case  was 
wanting  to  give  the  court  jurisdiction.  "  The  plaint,"  (in  the 
language  of  Ld.  Mansfield  in  Rowland  v.  VecUe,  Cowp.  18,)  "  is 
in  the  nature  of  an  original  writ  A.  E.  querUwr  v.  C.  D.  de 
placito  transgressionis."  "It  is  the  complaint  upon  which  relief- 
is  prayed.  In  the  case  cited  by  the  plaintiff,  7  Johns.  75,  the 
plea  was  overruled  because  it  did  not  appear  that  the  applica- 
tion made  to  the  judge  was  made  by  the  insolvent  in  the  mode 
prescribed  by  statute  for  making  such  applications,  viz. :  that 
three  fourths  in  value  of  his  creditors  should  unite  in  the  ap- 
plication or  plaint,  and  the  court  held  that  without  it  the  judge 
had  no  jurisdiction.  He  had  no  general  jurisdiction  over  insol- 
vents, but  only  a  limited  one.  This  case  follows  the  rule  an- 
nounced in  1  Johns.  91,  Service  v.  Heermance,  that  it  was  suf- 
ficient to  set  forth  the  plaint,  and  thereupon  to  say  taiUer,  fyc* 
In  that  case  it  was  alleged  that  the  debtor's  petition  was  joined 
in  by  three  fourths  in  value  of  the  creditors,  and  the  court  held 
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that  allegation  to  be  sufficient  to  give  jurisdiction,  and  to  show 
that  the  plaint  was  made  in  conformity  to  the  statute. 

The  second  plea  of  the  defendant  does  not  aver  that  any 
complaint  was  made  to  the  justice  that  the  debtor  here  had  no 
property,  &c.  wherewith  to  support  himself  in  prison,  and  ask- 
ing to  be  admitted  to  take  the  oath,  and  for  this  defect  the 
second  plea  must  be  overruled. 

There  is  no  such  defect  in  either  the  third  or  fourth  pleas. 
They  both  show  the  plaint  made  which  the  statute  requires,  and 
those  pleas  must  be  sustained. 
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CASES 

ARGUED   AND    DETERMINED 

IK  THB 

SUPREME   COURT 

WOM  THB 

COUNTIES   OF  NEWPORT  AND  KENT, 

DURING  THE  SPRING  CIRCUIT.  1861. 


PRESENT : 


Hon.  SAMUEL  AMES,  Chief  Justice. 
Hon.  GEORGE  A.  BRAYTON,  >  TwT-w^M 
Hon.  ALFRED  BOSWORTH,    J" JU8TICKS- 


COUNTY  OF  NEWPORT,  FEBRUARY  TERM,  1861. 


Thomas  Haley  v.  The  Newport  Gas  Light  Company. 

A  pluntiff,  who  brings  his  action  originally  in  the  supreme  court  for  the  sum  of  one  hun- 
dred dollars  or  upwards,  will  be  entitled  to  costs,  although  the  defendant,  by  a  tender  in 
court,  has  reduced  the  sum  for  which  judgment  is  rendered  below  that  amount 

Assumpsit  by  the  plaintiff,  as  master  of  the  Brig  Defiance, 
for  the  freight  of  a  cargo  of  Pelton  gas  coals  from  Newcastle 
upon  the  Tyne  to  Newport ;  the  declaration  including  also  a 
claim  for  £5,  as  a  customary  gratuity  to  the  master. 
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At  tbe  trial  of  tbe  cause  before  Mr.  Justice  Bosworth,  under 
tbe  general  issue,  it  appeared  that  the  contest  was,  whether  by 
the  charter-party  and  bill  of  lading,  the  freight,  which  was  £19 
per  keel  of  eight  Newcastle  chaldrons,  was  to  be  computed 
upon  the  custom-house  or  outtake  measure,  or  according  to  the 
number  of  keels  taken  on  board,  or  intake  measure.  The  de- 
fendant had  tendered  in  court,  with  interest  and  costs,  the  sum 
of  $1341.36,  being  the  amount  of  freight  computed  in  the  latter 
mode,  which  the  court  sustained  as  the  proper  mode  of  comput- 
ing it,  but  had  neglected  to  tender  the  amount  of  the  gratuity 
to  the  master,  which,  with  interest,  amounted  to  £22.42.  In 
awarding  to  the  plaintiff  judgment  for  this  latter  amount,  the 
defendant  objected  that  the  action  having  been  originally 
brought  in  this  court,  and  the  judgment  being  for  less  than  a 
hundred  dollars,  the  plaintiff  could,  under  the  provision  of  ch. 
164,  §  20,  of  the  Revised  Statutes,  recover  no  costs. 

Van  Zandt  Sf  Rice,  for  the  defendants. 

Ames,  C.  J.  Literally,  a  plaintiff  may  be  said  to  u recover" 
in  his  action  that  sum  which  tbe  defendant  admits  to  be  due 
and  tenders  in  court,  as  well  as  that  for  which  the  court  renders 
judgment;  and  to  deprive  him  of  costs  when  his  action  was 
properly  brought  here  according  to  the  admission  and  tender  of 
the  defendant,  would  certainly  defeat  the  spirit  of  our  statutes 
relating  to  costs  at  law,  including  that  upon  which  this  objec- 
tion is  founded.  We  cannot  listen  to  the  argument,  that  the 
defendant,  by  admitting  the  larger  portion  of  the  plaintiff's 
claim,  and  causelessly  disputing  a  small  portion  only  of  it,  may 
compel  the  plaintiff,  at  the  loss  of  an  arredt  or  of  an  attach- 
ment, to  commence  de  novo  in  another  court,  or  certainly 
pay  the  costs  of  the  further  though  successful  prosecution  of 
a  suit,  properly  brought  in  this.  It  is  trad,  that  in  tbe  action 
before  us  the  principal  question  was  settled  in  favor  of  the  de- 
fendants ;  but  by  omitting  to  tender  all  that  was  due  upon  the 
plaintiff's  claim,  they  failed  to  bring  themselves  within  the  pro- 
visions of  ch.  185,  §  9,  of  the  Revised  Statutes,  by  virtue  of 
which  they  might  not  only  have  avoided  the  costs  of  the  fur- 
ther contest,  but  have  recovered  them  against  the  plaintiff. 

Let  judgment  be  entered  for  the  plaintiff  for  the  sum  of 
|2242,  with  costs. 
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Ltdia  King  v.  Samuel  J.  Cole  &  another. 

Where  an  indefinite  estate  in  land  is  given  by  a  will,  the  imposition  of  the  payment  ef  a 
legacy  upon  the  devisee,  or  of  an  annual  charge  upon  him,  or  upon  his  estate,  for  a  term 
which  may  endure  longer  than  his  life,  will  enlarge  his  estate  into  a  fee,  without  regard 
to  toe  disparity  between  the  amount  of  the  legacy  or  charge  and  the  annual  value  of  the 
land. 

When  a  testator  gives,  indefinitely,  a  home  in  the  homestead  with  sufficient  firewood  fit  for 
use,  to  such  of  his  daughters  as  shall  remain  unmarried  at  the  death  of  their  mother, 
who  is  also  provided  for  by  his  will  out  of  the  homestead  farm*  the  court  will  not  sup- 
ply words  limiting  their  right  to  the  period  that  they  shall  remain  unmarried;  there 
being  nothing  more  to  show  that  the  testator  intended  to  use  words  thus  limiting  it. 

This  was  an  action  of  trespass  and  ejectment*  -t-the  declara- 
tion containing  two  tounts. 

The  first  count  averred  ah  ouster,  knd  sought  to  recbtfer 
the  possession,  of  a  tenement  in  Warwick,  being  a  portion  of 
the  real  estate  of  which  the  plaintiff's  father,  Ephraim  Arnold, 
died  seised,  consisting  of  the  south-east  front  chamber,  and  the 
bed-room  north  of,  and  leading  out  of,  said  front  chamber ;  of 
the  north-east  garret  room  and  of  the  cellar  under  the  frobt 
entry  in  the  dwelling-house  of  said  Ephraim,  together  with  the 
right  and  privilege  appurtenant  thereto,  to  use  the  front  and 
back  stairs,  and  to  use  the  well,  the  outbuildings,  and  the  yard, 
attached  to  said  dwelling-house. 

The  second  count  averred  th6  plaintiff's  ouster  of  to  undi- 
vided tenth  part  of  the  homestead  farm  of  her  fattier,  the  said 
Ephraim  Arnold,  and  claimed  that  she  should  be  reinstated 
therein. 

The  case  was  submitted  to  the  court  at  this  terrh  urider  the 
general  issue,  upon  an  agreed  statement  of  facts,  by  which  it 
appeared,  that  the  plaintiff's  father,  the  said  Ephraim  Arnold, 
died  October  31,  1822,  leaving  a  last  will  and  testament,  in 
which  he  says,  amongst  other  things : 

"  And  «uch  outward  property  or  worldly  fcstafc  feft  it  has 
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pleased  God  to  bless  me  with  in  this  life,  I  give,  devise,  be- 
queath, and  dispose  of  the  same,  in  manner  and  form  following, 
viz. : "  — 

11  Item.  I  give  and  bequeath  to  my  beloved  wife,  Waity  Ar- 
nold, one  third  part  of  my  indoor  movables  that  shall  remain 
after  payment  of  debts  and  expenses.  I  also  give  to  my  said 
wife  one  third  part  of  my  real  estate,  to  have  the  privilege  to 
improve  the  same  so  long  as  she  shall  remain  my  widow. 

"  Item.  I  give  and  devise  my  homestead  farm  and  thatch  lot 
to  my  four  sons,  namely,  James  Bentley  Arnold,  William  B.  Ar- 
nold, Simeon  Arnold,  Alven  Sanger  Arnold,  to  be  equally 
divided,  on  this  condition,  that  my  said  son  Simeon  Arnold  pay 
as  a  legacy  the  sum  of  seventy-five  dollars,  to  be  equally  di- 
vided amongst  his  five  sisters,  Hannah,  Freelove,  Mary  Anne, 
Lydia,  and  Rebecca ;  Simeon  Arnold  paying  the  above  legacy 
in  cash  is  to  be  entitled  to  an  equal  share  with  his  other  broth- 
ers, and  not  otherwise.  "  I  also  give  to  my  son  James  B.  Ar- 
nold my  clock. 

"Hem.  I  also  order  my  executor  to  take  especial  care  that 
my  five  daughters  all  have  an  equal  fitting  out  in  furniture, 
as  near  as  may  be:  the  youngest  to  be  made  equal  to  the 
older,  out  of  the  money  I  have  in  Cranston  and  Pawtuxet 
Banks.  I. hold  twenty-five  shares  in  Cranston,  equal  to  five 
hundred  dollars.  I  also  hold  in  Pawtuxet  Bank  fifteen  shares,* 
eighteen  dollars  paid  on  a  share.  If  any  money  should  be  left 
after  purchasing  furniture,  the  same  to  be  equally  divided 
amongst  the  five  daughters.  If  any  of  my  daughters  should 
remain  single  or  unmarried  at  the  decease  of  their  mother,  my 
will  is,  that  they  shall  have  convenient  room  in  my  house  to 
occupy  as  a  home,  and  that  firewood  sufficient  for  comfort  be 
furnished  them  convenient  for  use ;  my  will  is  that  my  four  sons 
furnish  the  same  equally.  I  also  give  to  my  wife  one  cow,  and 
the  same  to  be  wintered  and  summered ;  and  that  said  cow  be 
delivered  her  for  use  when  she  thinks  convenient,  and  that  she 
be  furnished  with  firewood  cut  convenient" 

The  testator's  wife  survived  him,  and  died  May  5th,  1841. 
His  sons  are  all  living,  with  the  exception  of  Simeon,  who  died 
January  27, 1836,  leaving  issue,  and  who,  in  his  lifetime,  paid 
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the  seventy-five  dollars  to  his  sisters,  as  required  by  his  father's 
will;  all  the  testator's  daughters  married  before  the  death  of 
their  mother  except  Lydia,  the  plaintiff,  who  married  Henry 
King,  December  24, 1857,  and  by  his  death  in  1869  became  a 
vridow. 

The  defendant,  Samuel  J.  Cole,  holds  by  conveyance  all  the 
title  of  the  four  sons  of  Ephraim  Arnold  to  said  real  estate 
which  they  derived  under  the  will  of  said  Ephraim,  the  other 
defendant,  his  son  being  in  possession  of  said  real  estate  with 
him.  The  earliest  of  Cole's  deeds  to  the  estate  reserves  to  the 
daughters  of  Ephraim  Arnold  u  all  their  right,  if  any  they  have, 
which  was  given  to  them  in  said  premises  by  their  father 
Ephraim  Arnold,  deceased,  in  bis  last  will  and  testament;"  and 
the  other  deed  contains  the  following  reservation  :  "  It  is  also 
reserved  that  Lydia  Arnold,"  (the  plaintiff,)  "is  to  retain  and 
tove  all  the  rights  in  said  house  and  farm  secured  to  her  by  the 
ynll  of  Ephraim  Arnold."  Before  the  purchase  of  the  premises 
by  the  defendant,  Samuel  J.  Cole,  his  grantors  had  united  with 
the  plaintiff,  then  unmarried,  in  a  written  agreement  of  refer- 
ence to  three  referees,  to  set  off  and  award  to  her  such  portion 
of  the  dwelling-house  and  messuage  upon  said  farm  as  she  was 
entitled  to  by  the  will  of  her  father,  and  said  referees  reported 
in  writing,  awarding  and  setting  off  to  her,  as  her  portion  of 
said  dwelling-house,  &c.  the  rooms  and  premises  described  and 
claimed  in  the  fitet  count  of  her  declaration.  Upon  such  award, 
the  plaintiff  entered  upon  and  took  possession  of  said  rooms  ' 
and  premises,  and  was  in  the  actual  and  exclusive  possession 
of  the  same  at  the  time  of  the  purchase  of  the  defendant, 
Samuel  J.  Cole ;  and  the  said  defendant,  for  some  time  after 
his  purchase,  furnished  the  plaintiff,  or  in  part  furnished  her, 
with  firewood,  as  provided  in  said  will,  as  his  grantors  bad 
done  before  him. 

Upon  the  marriage  of  the  plaintiff  with  Henry  King,  ift  1867, 
the  plaintiff  took  up  her  permanent  residence  at  his  house  in 
Cranston,  but  retained,  and  has  always  retained,  and  does  still 
retain,  the  keys  of  said  rooms ;  but  both  defendants,  before  the 
bringing  of  this  suit,  refused  to  allow  her  to  enter  the  house  or 
to  have  access  to  said  rooms,  except  as  stated  below,  though 
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she  has  requested  and  demanded  to  be  allowed  so  to  do  since  the 
death  of  ber  husband.  Soon  after,  however,  after  the  marriage 
of  the  plaintiff,  the  defendjauts,  or  one  of  them,  gave  to  her  and 
jto  her  husband  a  notice  in  writing  that  ber  right  to  said  rooms 
had  ceased  upon  her  marriage,  and  requested  her  to  remove 
.ber  things,  and  offered  to  her  access  to  said  rooms  for  that  pur- 
jpose. 

James  H.  Tillinghast^ioi  the  plaintiff. 

Randall  Sf  Wm.  H.  Potter,  for  the  defendants. 

Ames,  C.  J.  The  scheme  of  this  will  is  quite  -apparent :  "to 
rgive  a  third  of  the  real  estate  of  the  testator,  consisting  of  the 
homestead  farm  and  a  thatch  lot,  to  his  wife  during  widowhood, 
.—to  divide  the  remainder  in  fee  amongst  his  sons,  —  to  provide 
fpr  his  <La ughters  with  his  money  in  bank, — and  if  any  of  them 
survived  their  mother  unmarried,  to  give  them  a  home  and  suf- 
ficient fuel  at  the  homestead  as  a  charge  upon  his  sons,  or  upon 
;their  estates.  The  will  itself,  in  its  prefatory  clause,  professes 
;to  dispose  of  the  whole  estate  of  the  testator ;  and  this,  though 
<itot  enough  to  enlarge  the  estates  of  the  sons,  left  indefinite,  to 
ja  fee,  against  the  settled  meaning  of  the  special  devise  to  them, 
.affords  a,  sufficient  key  to  the  intent  of  the  testator. 

In  conformity,  however,  to  the  technical  rules  of  law  appro- 
priate to  the  construction  of  wills,  this  intent  can  well  be  car- 
ried out,  in  consequence  of  the  condition  imposed  upon  Simeon 
to  pay  as  a  legacy  seventy-five  dollars,  to  be  divided  between 
his  five  sisters,  and  of  the  annual  charge  upon  the  estates  of  all 
the  brothers,  of  a  home  for  their  unmarried  sisters  who  might 
survive  their  mother,  and  of  sufficient  firewood  for  such  sisters 
and  their  mother.  It  has  been  long  settled,  that  where  a  devisee, 
whose  estate,  as  in  this  case,  is  undefined,  is  directed  to  pay  a 
specific  sum  in  gross,  he  takes  an  estate  in  fee,  on  the  ground, 
that  if  he  took  an  estate  for  life  only,  he  might  be  damnified  by 
the  determination  of  his  interest  before  reimbursement  of  his 
expenditure  ;  and  that  the  disparity  of  the  sum  imposed,  to  the 
value  of  the  land,  does  not  prevent  the  enlargement  of  the  es- 
tate.   2  Jarman  on  Wills,  171, 172,  and  cases  cited. 

Under  this  rule  Simeon  certainly  took  an  estate  in  fee ;  and 
the  testator  plainly  declares,  that  there  waa  to  be,  after  this  pay- 
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merit,  entire  equality  between  him  and  his  brothers.  Bat  if  this 
were  doubtful,  the  same  principle  applies  to  annual  charges, 
whether  upon  real  estate,  or  to  be  paid  by  the  devisees,  like  the 
firewood  to  be  furnished  by  the  sons  to  their  mother  and  un- 
married sisters,  which  enduring  for  the  widowhood  of  the 
former,  and  for  the  lives  of  the  latter  so  entitled,  might  en- 
dure beyond  the  lives  of  the  sons,  if  their  estates  were  not 
thereby  enlarged  to  a  fee.  lb.  173,  174,  and  cases  cited.  In 
this  view  of.  the  will  of  her  father,  the  plaintiff  is'  not  entitled 
to  recover  under  the  second  count  of  her  declaration. 

We  do  not  see,  however,  upon  what  pretence  the  plaintiffs 
claim  under  the  first  count  of  her  declaration  can  be  resisted, 
coupling  her  right  in  the  homestead  under  the  will  of  her 
father,  with  the  subsequent  partition  by  which  this  right  was 
ascertained  and  set  off  to  her  in  severalty.  We  might,  indeed, 
conjecture  that  the  intent  of  the  testator  would  be  fulfilled  by 
holding  that  this  right,  which  was  to  accrue  to  the  plaintiff  upon 
her  surviving  her  mother  as  a  single  woman,  was  to  cease  upon 
her  marriage ;  but,  as  the  testator  has  not  chosen  thus  to  limit 
it,  but  has  left  it  indefinite  and  thus  for  life,  we  do  not  feel  at 
liberty  to  supply  such  words  of  limitation,  since  we  cannot  say 
that  the  testator  intended  to  use  them.  The  plaintiff  must 
therefore  have  judgment  upon  the  first  count  of  her  declara- 
tion. 
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OP  JUDGE3   OP   THE  SUPREME    COURT,    ON   APPEALS    TO    THE    SCHOOL 

COMMISSIONER. 


Appeal  of  Sylvester  R.  Pearce  &  others. 

Any  resident  of  a  school  district,  qualified  at  the  time  as  a  registered  voter  to  vote  in 
town  meeting,  is  entitled  to  vote  in  the  district  meeting  to  assess  a  tax  for  the  repair  or 
improvement  of  the  district  school-house  provided  he  be  liable  on  account  of  his  per- 
sonal estate  to  contribute  to  the  tax  for  which  he  votes,  although  he  has  never  been  as- 
sessed for  suoh  personal  estate,  and  his  name  is  not  upon  the  last  list  of  town  voters. 

Appeal  to  the  commissioner  of  public  schools,  from  the  vote 
of  a  district  meeting  of  school  district  No.  2,  Cranston,  order- 
ing a  tax  of  $500  to  be  assessed  upon  the  ratable  property  of 
the  district,  for  the  purpose  of  repairing  and  improving  the 
school-house  in  said  district 

By  the  statement  of  facts  of  the  commissioner,  it  appeared 
that  the  vote  was  passed  at 'a  district  meeting  held  on  the  21st 
of  May,  1859,  by  eighteen  affirmative,  against  sixteen  negative, 
votes ;  and  that  the  appellants  contested  the  validity  of  the 
order  of  assessment  by  impeaching  the  right  to  vote,  at  said 
meeting,  of  Horatio  N.  Randall  and  Charles  O.  Bennett,  resi- 
dents in  said  district,  both  of  whom  voted  in  the  affirmative. 
It  further  appeared  from  the  statement,  that  Randall  was  in 
vol.  in. — AMES.  50 
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September,  1858,  assessed  in  the  town  of  Cranston  for  town 
taxes,  the  sum  of  $3.65,  upon  real  estate  valued  at  $1200 
which  he  paid  to  the  town  collector  on  the  8th  day  of  March, 
1859 ;  and  that  having,  in  January  or  February,  1859,  sold  his 
real  estate,  he  was  in  July  of  that  year, -assessed  for  town  taxes 
in  Cranston,  the  sum  of  $1.07£,  upon  personal  estate  valued  at 
$500 ;  —  the  same  estate  for  which  he  was  assessed  for  his  pro- 
portion of  the  tax  in  question.  Bennett's  name,  though  upon 
the  registry,  was  not  upon  the  list  of  voters  of  the  town  of 

i  Cranston,  prepared  for  the  April  or  June  election,  1859. 

i  Upon  these  facts  the  commissioner  decided  that  Randall  was 

entitled  to  vote  at  the  district  meeting  of  the  21st  of  May,  1859, 
and  that,  consequently,  the  vote  of  assessment  then  passed 
was  valid,  and  it  was  unnecessary  to  pass  upon  Bennett's  right 
to  vote  at  said  meeting ;  whereupon,  the  commissioner  was  re- 
quested by  the  appellants  to  lay  a  statement  of  the  facts  before 
the  chief  justice  for  his  opinion  in  matter  of  law. 

Ames,  C.  J.  By  sect.  8,  eh.  62,  of  the  Revised  Statutes,  every 
resident  in  a  school  district  is  entitled  te  vote  in  a  district  meet- 
ing, who  is  qualified  at  the  time  to  vote  in  a  town  meeting, 
with  this  further  restriction,  —  that  to  vote  upon  any  question 
of  taxation  of  property,  .or  of  expenditure  of  money  raised 
thereby,  he  must  either  have  paid,  or  be  liable  to  pay,  a  portion 
of  the  tax.  He  need  not,  however,  be  upon  the  last  list  of  town 
voters ;  since  such  lists  are  not  prepared  or  made  up  for  district, 
as  they  are  for  town,  meetings ;  and  there  is,  therefore,  no  {node 
provided  by  which  he  could  get  upon  the  list,  however  well 
qualified  he  might  be  at  the  time  to  vote. 

In  this  view  of  the  statute,  it  is  plain,  that  Randall  was  en- 
titled to  vote  for  the  tax  ordered  to  be  assessed  by  the  district 
meeting  of  school  district  No.  2,  of  Cranston,  held  on  the  21st 
day  of  May,  1859.  Though  not  upon  the  town  voting  list 
made  up  foar  the  April  election,  1859,  he  was  qualified,  as  a 
registered  voter,  to  vote  at  the  meeting  in  question,  by  the  pay* 
ment  of  a  tax  to  the  amount  of  a  dollar,  upon  property  valued 
at  a  sum  exceeding  one  hundred  and  thirty-four  dollars,  assessed 
within  the  year  next  preceding,  and  more  than  four  days  prior 
to  the  time  of  his  voting;  (Rev.  Stats,  ch.  22,  §  1,  ch.  23, 
§  14,)  and  although  he  had  parted  with  the  real  estate  upon 
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which  this  tax  had  been  assessed,  he  was,  on  account  of  per- 
sonal estate  to  the  amount  of  $500,  liable  to  contribute  to,  and 
therefore  entitled  to  vote  for,  the  school  district  tax  in  question. 
For  these  reasons  I  affirm  the  decision  of  the  commissioner, 
that  the  vote  of  school  district  No.  2,  of  Cranston,  passed  May 
21, 1859,  was  a  valid  order  of  assessment. 


Appeal  of  John  W.  Barnes. 

The  trustees  o#  a  school  district  may,  subject  to  the  control  of  the  district  meeting,  law- 
fully permit  the  district  school-house  to  be  used,  out  of  school  hours,  for  the  purpose  of 
private  instruction  in  vocal  music  of  the  district  scholars  and  others  residing  in  the 
district;  and  it  is  no  objection  to  such  use  that  the  teacher  is  compensated  by  private 
subscription  or  otherwise. 

By  permission  of  the  trustees  of  school  district  No.  1,  in  the 
town  of  Harrington,  private  instruction  in  vocal  music  was 
given  by  Mr.  Christopher  Rofiee,  out  of  school  hours,  in  the 
district  school-house  ;  his  scholars  paying  him  a  compensation 
therefor*  At  a  special  meeting  of  the  tax-paying  voters  of 
the  district,  held  pursuant  to  notice  to  act  upon  the  subject,  on 
the  3d  day  of  February,  1860,  it  was  moved,  "  that  the  district 
school-house  be  used  for  no  other  purpose  than  a  public  school- 
house,  and  district  purposes ; "  but  the  motion  was  negatived. 
From  this  decision,  John  W.  Barnes,  a  voter  in  said  district 
who  voted  for  the  motion,  appealed  to  the  school  commissioner, 
on  the  ground,  that  a  district  school-house  could  not  be  used 
for  any  purpose  not  connected  with  public  education,  without 
the  general  consent  of  the  tax-paying  voters  of  the  district,  and 
requested,  that  the  commissioner  would  lay  a  statement  of  the 
facts  before  one  of  the  judges  of  the  supreme  court 

Ames,  C.  J.  I  concur  in  the  decision  of  the  school-commis- 
sioner that  this  appeal  must  be  dismissed. 

By  the  Revised  Statutes,  ch.  65,  §  1,  the  custody  of  the  dis- 
trict school-houses  and  other  district  property  is  confided  to  the 
trustees  of  the  districts ;  and  the  question  submitted  is,  in  sub- 
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stance,  whether  the  trustees  of  district  No.  1,  in  Barrington,  by 
permitting  a  private  teacher  of  vocal  music  to  give  instruction  in 
his  art  in  the  district  school-house,  out  of  school  hours,  have  ex- 
ceeded their  authority,  or  violated  their  trust.  Our  school  sys- 
tem, with  all  the  intellectual  and  material  means  for  instruction 
provided  by  it,  was  designed  to  promote  public  education ;  and 
any  use  of  the  school  property  tending  to  this  end,  and  which 
does  not  interfere  with  the  regular  schools,  may  be  permitted  by 
the  trustees  of  a  school  district,  as  within  the  spirit  of  their  trust 
It  is  evident,  that  this  power  of  the  trustees,  must,  to  answer 
its  purpose,  be  in  some  degree  discretionary  and  obedient  to 
circumstances ;  and  it  certainly  should  not  be  interfered  with, 
either  by  the  district,  or  on  appeal,  by  the  commissioner,  ex- 
cept when  exercised  in  a  manifestly  improper  manner.  It  is 
true,  that  the  principal  expense  of  the  education  contemplated 
by  the  school  law  is  paid  out  of  funds  furnished  by  the  state 
and  raised  by  town  and  district  taxes ;  but  it  is  a  mistake  to 
suppose  that  these  are  the  only  means  which  the  law  employs 
to  carry  out  its  large  design.  By  the  six  last  sections  of  ch. 
64  of  the  Revised  Statutes,  rates  of  tuition  are  provided,  to 
be  paid  by  those  attending  school,  or  by  their  parents,  em- 
ployers, and  guardians ;  and  by  the  14th  section  of  the  same 
chapter,  the  trustees  of  a  district  may  prescribe  apd  collect  a 
rate,  in  their  discretion,  sufficient  to  keep  the  school  for  the  four 
months  required  by  law,  without  any  vote  of  the  district. 

In  the  appeal  of  Isaac  Hall,  decided  in  1853  by  Ch.  Just 
Greene,  after  consultation  with  Justices  Haile  and  Brayton,  the 
conclusion  come  to,  was,  that  a  district  school-house  might  be 
used  "  for  educational  purposes  collateral  to  the  main  purpose ; 
such  as,  meetings  of  the  district  for  school  business,  lectures 
upon  literary  and  scientific  subjects,  debating  societies  for  the 
people  or  children  of  the  district,"  &c. ;  and  they  approve  the 
above  language  of  the  then  commissioner,  Hon.  E.  R.  Potter, 
in  giving  his  decision  on  that  appeal 

This  opinion  certainly  includes,  as  within  the  power  of  the 
trustees  and  the  district,  the  right  to  license  the  rise  of  a  district 
school-house,  for  private  instruction,  out  of  school  hours,  in  vo- 
cal music.  Instruction  in  this  art,  is  quite  commonly  furnished 
in  our  public  schools,  to  enable  the  children  to  join  in  an  exer- 
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rise  always  agreeable  to  them,  and  to  fit  them  to  participate  in 
one  of  the  ordinary  acts  of  public  devotion.  The  use  of  the 
school-house,  when  not  needed  for  the  regular  course,  that  the 
like  instruction  may  be  imparted  to  the  scholars  and  others  of 
the  district,  so  that  the  knowledge  and  taste  of  all  in  this  excel- 
lent accomplishment  may  be  promoted,  is  quite  in  accordance 
with  the  uses  to  which  such  property  is  appropriated  by  law ; 
and  the  last  objection  which  a  friend  of  public  education  should 
make  to  such  a  use  is,  that  the  people  of  the  district  are  so  de- 
sirous of  such  instruction,  that  they  are  willing  to  pay  for  it 
themselves. 
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ACCIDENT  AND  MISTAKE. 
See  Equity,  6,  7. 

ACCOUNT,  BEFORE  MASTER,  IN  CASE   OP    A  REMOVED 

ASSIGNEE. 
See  Equity,  16. 

ACTIONS. 
See  Award;  Debt  on  Judgment;  Trespass;  Trespass  and  Eject- 
ment. 

ADJOURNMENT  OP  SALE  UPON  EXECUTION. 
See  Execution,  1,  2. 

ADULTEROUS  ELOPEMENT. 
See  Dower,  1. 

AGREEMENT. 
See  Contract. 

AMENDMENT. 
See  Bond  for  the  Liberty  of  the  Jail  Yard,  4. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 
1.  Where  an  assignor  excluded  from  a  preference  under  his  assignment  those  of 
his  creditors  who  had  received,  or  were  entitled  to  receive,  a  dividend  upon 
their  claims  against  him  under  any  other  assignment,  he  was  held  not  to  intend 
to  exclude  from  his  preference  those  of  his  creditors  by  promissory  note,  who, 
by  neglecting  to  release  a  prior  assignor  who  had  indorsed  his  notes,  were 
thrown  into  such  a  class  under  another  assignment,  that,  to  his  knowledge, 
when  he  executed  his,  they  could  not  possibly  receive  any  dividend  under  the 
other.   Nightingale  jr  another,  Assignees,  v.  Smith  (f  others,  808. 
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2.  To  meet  acceptances  of  his  commission  agents,  advanced  to  bim  on  consign- 
ments, the  assignor  had  purchased  with  his  checks  on  banks  and  remitted  to 
his  agents,  bankers'  drafts  on  short  time,  indorsed  by  him.  His  checks  not 
being  paid,  the  bankers  did  not  send  funds  to  take  up  their  drafts ;  so  that  the 
agents  had  to  provide  for  their  acceptances  out  of  their  own  funds ;  and  the 
result,  at  the  time  of  the  assignment,  was,  that  a  balance  of  account  was  due 
from  the  assignor  to  them.  The  checks,  drafts,  and  balance  of  account  were 
all  embraced,  by  description,  in  the  first  class  of  the  assignment  Held,  that 
the  commission  agents  should  receive  a  dividend  under  the  assignment  upon 
their  balance  of  account,  and  the  bankers  on  the  amount  of  the  checks,  leaf 
the  dividend  received  by  the  commission  agents,    lb.  ' 

3.  An  assignment  by  an  insolvent  debtor  in  trust  for  the  benefit  of  his  creditors, 
with  preferences  to  certain  creditors  on  condition  that  they  will  release  the 
assignor  within  a  reasonable  time  limited  in  the  assignment,  is  a  valid  trust  in 
Rhode  Island ;  and  the  rights  of  the  creditors,  as  cestuis  que  trust  under  it, 
will  be  protected  in  equity  against  sale,  under  an  execution  against  the  as- 
signor levied  upon  the  assigned  property  subsequently  to  the  assignment 
Nightingale  v.  Harris  j*  Lippitt  fr  another,  321. 

4.  Such  an  assignment  is  not  invalidated  by  the  fact  that  it  does  not  purport  to 
convey  all  the  assignor's  property,  if  in  truth  it  does  convey  alliiis  property, 
except  what  is  excepted  by  law  from  attachment    lb. 

5.  Nor  is  it  invalidated  by  the  fact  that  it  prefers  certain  creditors  by  giving  one 
class  thirty  per  cent,  and  another  fifteen  per  cent  only  on  their  claims,  out  of 
the  assigned  property,  turning  the  balance  over  to  the  general  creditors  of  the 
assignor,  where  it  is  plain,  from  the  relative  value  of  the  property  and  the 
amount  of  the  debts  embraced  by  the  assignment,  that  the  assignor  could  not 
have  designed  or  expected  that  any  interest  out  of  the  assigned  property 
would  result  to  himself,    lb. 

6.  Nor  is  it  to  be  held  fraudulent  and  void  under  the  statute  of  Rhode  Island 
against  fraudulent  conveyances,  merely  because  it  appropriates  in  payment  to 
creditors  who  have,  under  a  former  assignment,  shortly  before  released  the 
assignor  without  payment  or  upon  partial  payment,  placing  them  upon  an 
equality  with  non-releasing  creditors;  although  the  court  will  instruct  the 
assignor  to  pay  nothing  out  of  the  assigned  fund  upon  the  released  claims.  lb. 

7.  An  assignment  in  trust  for  the  benefit  of  creditors,  made  in  New  York  be- 
tween citizens  thereof,  is  held  in  that  state  to  transfer  to  the  assignee  a  debt 
due  to  the  assignor  in  another  state,  without  notice  of  the  assignment  to  the 
debtor,  provided  the  debtor  be  not  prejudiced  by  want  of  notice ;  and  hence, 
such  an  assignment,  when  prior  in  time  to  an  attachment  by  foreign  process 
of  the  assigned  debt  here,  will  defeat  the  attachment,  especially  when  made 
by  a  citizen  of  New  York,  though,  the  debtor  had.  no  notice  of  the  assignment 
at  the  time  he  was.  served,  provided,  always,  that  he  be  not  prejudiced  by  the 
want  of  notice*    JSoble  v.  Smith,  446. 

8.  A  master  appointed  under  ch.  164,  sect  17,  of  the  Revised  Statutes,  to  settle 
the  accounts  of  a  removed  assignee,  has  jurisdiction  over  every  question  which 
goes  to  the  charge  and  discharge  of  the  assignee  aa  an  accounting  party, 
though  involving  fraud  in  the  performance  of  his  trust ;  the  act  relating  to 


Digitized  by  VjOOQlC 


INDEX.  597 

jury  trials  in  equity  causes  having  no  application  to  summary  proceedings  in 
equity,  upon  petition.    Lowitz  fr  Becker  §•  others  v.  AJden,  Assignee,  512. 
See  Contract,  4. 

ATTACHMENT  FOR  CONTEMPT. 
See  Depositions. 

AUCTION  SALE. 

A  purchaser  at  an  auction  sale,  who  when  bid  against  expostulates  with  a  rival 
bidder,  informing  him  of  his  losses,  and  telling  him  that  on  account  of  them  he 
ought  not  to  bid  against  him,  thereby  causing  the  bidder  to  withdraw,  and 
obtaining  the  land  at  a  considerable  undervalue,  will  not  be  allowed  to  retain 
the  benefit  of  his  purchase  against  a  subsequent  mortgagee  of  the  land  who 
seeks  to  redeem  the  mortgage  under  which  the  sale  is  made.  Fenner  v. 
Tucker,  551. 

AWARD. 

An  action  of  covenant  cannot  be  maintained  upon  a  sealed  agreement  to  sub- 
mit, under  a  rule  of  court,  a  pending  action  and  all  matters  in  dispute  to  cer- 
tain referees,  for  the  non-performance  of  their  award,  though  the  award  be 
established  by  judgment,  unless  the  agreement  of  submission  contain  some 
stipulation  to  perform  it ;  the  remedy  in  such  case,  if  it  be  one  that  the  exe- 
cution of  a  common-law  court,  out  of  which  the  rule  issues,  will  not  afford, 
being  a  remedy  in  law  or  equity  suited  to  the  case.    Sprague  v.  Hall,  27. 

BOND  FOR  LIBERTY  OF  JAIL-YARD. 

1.  Where  a  debtor  was  on  the  same  day  committed  to  jail  upon  two  executions 
at  the  suit  of  the  same  creditor,  upon  each  of  which  commitments  he  executed 
a  bond  with  sureties  for  the  liberty  of  the  prison-yard,  and  within  thirty  days 
of  his  said  commitments  executed  to  the  jailer  but  one  assignment  for  the  ben- 
efit of  his  creditors,  Held,  that  he  had  complied  literally,  as  well  as  substan- 
tially, with  the  requirement  of  sect  4,«ch.  197,  of  the  Revised  Statutes;  and, ' 
although  he  did  not  return  to  close  jail  within  said  thirty  days,  had  committed 
no  escape  upon  either  of  his  said  bonds.    Farrington  v.  Allen  Sf  others,  449. 

2.  In  debt  on  a  prison  limits  bond,  where  the  declaration  sets  out  a  breach  of 
the  bond  by  the  escape  of  the  prisoner,  a  plea  of  the  discharge  of  the  prisoner 
from  jail  under  the  poor  debtors'  act,  containing  now  matter  by  way  of  con- 
fession and  avoidance  of  the  going  of  the  prisoner  beyond  the  limits,  should 
not  conclude,  with  a  special  traverse  of  the  escape,  to  the  country,  but  with  a 
verification ;  and  a  replication  to  such  plea,  averring  that  no  citation  to  the 
creditor  was  issued  by  the  justices  who  granted  the  discharge,  or  was  served 
upon  the  creditor,  is  not  liable  to  objection,  because  the  plaintiff  did  not  join 
in  the  issue  tendered  by  the  special  traverse,  but  attacked  the  validity  of  the 
discharge,  under  which  the  prisoner  justifies.    Brown  v.  Foster  j*  others,  565. 

3.  A  certificate  given  by  the  justices  to  a  poor  debtor  in  the  form  prescribed  by 
the  statute,  is  not  conclusive,  but  prima  facie  evidence  merely,  that  a  citation 
was  issued  by  the  justices  to,  or  was  duly  served  upon,  the  creditor,  notwith- 
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standing  the  statute  requires  the  justices  "  to  examine  the  return  of  said  cita- 
tion, and  if  it  shall  appear  to  have  been  duly  served  may  administer  the  oath, 
&c. ; "  and  hence  in  debt  upon  a  prison  limits  bond,  it  is  a  good  reply  to  a 
plea  setting  up  a  discharge  under  the  poor  debtors'  act,  that  no  citation  was 
issued  to,  or  was  served  upon,  the  committing  creditor.    lb. 

4.  A  plea,  concluding  to  the  country  where  it  should  conclude  with  a  verification 
is  detective  in  form  merely ;  and  such  a  defect,  under  the  statute  of  amend- 
ments in  Rhode  Island,  will  not  warrant  a  judgment  upon  demurrer  against 
the  defendants,  but  the  court  will  order  the  conclusion  to  be  amended.    lb. 

5.  In  pleading  a  discharge  of  a  prisoner  under  the  poor  debtors'  act,  it  is  neces- 
sary to  aver,  that  a  complaint  was  made  by  the  debtor  to  the  justice,  that  he 
had  no  property,  &c,  wherewith  to  support  himself  in  prison  and  to  pay 
prison  charges,  and  asking  to  be  admitted  to  take  the  poor  debtors*  oath,  such 
complaint  being  necessary  to  give  the  justice  jurisdiction  of  the  subject- 
matter  ;  after  which,  the  certificate  of  discharge  may  be  set  out  with  a  talUer 
processum  est,  and  it  is  not  necessary  specially  to  aver  the  issue  and  service  of 
citation  to  the  creditor  or  other  proceedings,  necessary  to  be  had  in  order  to 
the  granting  of  the  certificate,    lb. 

BILL  OF  DISCOVERY. 
See  Equity,  15. 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  4,  6. 

BUTLER  HOSPITAL. 

1.  The  warrant  of  commitment  of  a  justice  of  the  peace,  committing  a  person 
furiously  insane,  who  is  at  large,  to  the  Butler  Hospital  for  the  Insane,  is  not 
void  because  neither  it,  nor  the  judgment  of  the  justice  of  the  peace  issuing 
it,  states  the  town  in  which  the  lunatic  was  arrested,  nor  because  they  do  not 
state,  that  no  recognizance  was  offered  on  the  part  of  the  lunatic  that  he  shall 
not  go  at  large  until  sound  of  mind ;  the  former  statement  being  merely  of 
what  the  statute  directs  for  the  guidance  of  the  hospital  in  collecting  payment 
for  the  lunatic's  support,  and  the  latter,  a  statement  only  of  what  is  presumed, 
until  the  contrary  appears,  from  the  fact  of  commitment  Town  of  Hopkin- 
ton  v.  Waite,  Town  Treasurer,  874. 

2.  Such  omissions,  cannot,  therefore,  where  the  insane  person  is  a  pauper,  avail 
the  town  in  which  he  is  settled,  in  defence  to  a  suit  to  recover  the  amount  paid 
for  his  support  at  the  hospital,  by  the  town  in  which  he  was  arrested.    lb. 

3.  Prior  to  July  1,  1857,  when  the  Revised  Statutes  went  into  operation,  no 
such  payments  at  the  hospital,  made  by  the  town  in  which  the  lunatic  pauper 
was  arrested,  could  be  recovered  of  the  town  in  which  he  was  settled ;  and  if 
made,  were  voluntary  and  irrecoverable,    lb. 

CHARTER. 
See  Corporation. 
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CHAMPERTY. 

The  payees  of  a  note,  who  were  New  York  stockbrokers,  had  received  it  from 
the  defendant  as  collateral  security  for  any  balance  which  might  accrue  in 
their  favor,  in  the  course  of  his  stock  transactions,  carried  on  through  them ; 
and  a  large  balance,  far  exceeding  the  amount  of  the  note,  had  accrued  in 
their  favor  growing  out  of  stock  transactions  not  proved  to  be  impeachable 
under  the  New  York  statutes  against  stock-jobbing  and  gambling  in  stocks. 
In  this  state  of  things  the  plaintiff,  who  was  an  execution  debtor  of  the  defend- 
ant, and  for  the  purpose  of  attaching  thereon  in  the  hands  of  the  plaintiff's 
attorney  the  amount  which  he  might  pay  on  the  execution,  received  the  note 
indorsed  in  blank  by  the  brokers,  after  it  was  overdue,  under  a  contract  to 
sue  it  in  his  own  name,  with  the  right  to  take  to  his  own  use,  at  the  rate  of 
fifty  per  cent  so  much  of  the  judgment  he  should  recover  as  he  might  wish  to 
use, — he  paying  the  costs  of  collection  on  what  he  might  take,  —  and  to 
transfer  the  balance  of  the  judgment  to  the  brokers ;  Held,  in  a  suit  on  the 
note,  that  the  transfer  of  the  note  could  not  be  objected  to  by  the  defendant  as 
void  for  champerty  ;  and  that,  although  the  note  was  subject  in  the  hands  of  the 
plaintiff  to  all  the  defences  that  it  would  have  been,  had  it  been  sued  by  the 
brokers,  as  well  from  the  character  of  the  transfer  as  because  transferred  when 
overdue,  yet  that  it  was  supported  by  the  legal  portion  of  their  balance  of 
account  against  the  defendant,  exceeding  its  amount,  although  a  portion  of 
the  balance  grew  out  of  stock  transactions  carried  on  by  them  for  the  defend- 
ant in  which  the  sellers  had  not  the  stock  to  deliver;  there  being  no  proof 
that  a  general  scheme  was  entered  into  between  the  brokers  and  the  defend- 
ant to  violate,  in  their  transactions,  the  laws  of  New  York  in  regard  to  stock- 
jobbing and  gambling,  or  that  the  brokers  were  cognizant,  in  the  objectionable 
portion  of  the  defendant's  stock  transactions,  that  the  sellers  had  not  stock  to 
deliver.     Thompson  v.  lde,  217. 

CHARTER. 
See  Turnpike  Company  ;  Corporation. 

CIRCUIT  COURT  OF  THE  UNITED  STATES. 
See  Removal  of  Causes  from  State  Courts  into  ;  Equity,  15. 

CLAIM  AGAINST  INSOLVENT  ESTATE  OF  DECEASED  PERSON. 
See  Insolvent  Estate  of  Deceased  Person. 

COMMISSIONER  OF  PUBLIC  SCHOOLS. 

See  School  Commissioner. 

CONDITIONAL  LIMITATION. 
See  Deed,  2. 
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CONSTITUTIONAL  LAW. 
In  Rhode  Island,  by  Rev.  Statutes,  ch.  151,  sect  10,  the  power  to  authorize  the 
sale  of  the  real  estate  of  infants,  for  any  proper  purpose,  is  conferred  upon 
the  courts  of  probate ;  and  in  cases  within  the  spirit,  though  not  within  the 
letter  of  the  statute,  and  in  similar  cases,  the  General  Assembly  is  consti- 
tutionally competent  to  give  to  guardians  and  trustees  special  authority  to 
sell  the  real  estate  of  their  wards  and  cestuis  for  proper  purposes ;  this  being 
the  exercise  of  a  legislative  and  not  of  a  judicial  power.  Thurston  v.  Thur- 
ston Sf  others,  296. 

See  School  Commissioner,  2. 

CONTEMPT. 
See  Depositions. 

CONTRACT. 

1.  A  promise  to  pay  a  sum  certain  in  consideration  of  a  reciprocal  promise  to 
contribute  a  larger  sum  towards  a  contingent  liability,  in  a  negotiation  inter- 
esting to  both  parties,  is  supported  by  a  sufficient  consideration.  Aldrich  ▼. 
Lyman,  98. 

2.  Where  money  is  advanced  to  a  third  person  for  the  use  of  the  defendant, 
and  at  his  request,  or,  to  the  defendant,  upon  the  note  of  a  third  person,  ac- 
companied by  the  promise  of  the  defendant  to  meet  the  note,  the  obligation 
of  the  defendant  to  repay  the  advance  is  primary,  and  does  not  require  writ- 
ten proof,  as  if  it  were  a  promise  to  pay  the  debt  of  another.  Thurston, 
Gardner  jr  Co.  v.  James,  103. 

3.  Where  the  plaintiffs  had  advanced  to  the  defendant  the  amount  of  a  note  of 
a  third  person,  which  the  defendant  had  procured  to  be  made  directly  to 
them,  upon  the  defendant's  promise  to  meet  it  at  maturity  if  not  collected  of 
the  maker,  and  instead  of  being  collected  it  was  sold  by  the  plaintiffs,  with- 
out the  knowledge  of  the  defendant,  for  less  than  its  face:  Held,  that  the  sub- 
sequent approval  by  the  defendant  of  the  sale,  and  promise  to  pay  the  differ- 
ence between  the  amount  advanced  upon  the  note  and  the  proceeds  of  sale, 
was,  as  a  ratification  of  the  sale,  equivalent  to  a  prior  authority  to  the  plain- 
tiffs to  sell,  instead  of  waiting  to  collect,  the  note.    lb. 

4.  An  agreement  by  the  holders  of  a  promissory  note  to  release  the  indoraer  of 
it  upon  condition  of  something  to  be  done  by  the  maker,  cannot  avail  the 
indorser  in  defence  to  an  action  against  him  in  the  note,  as  a  release  by  way 
of  equitable  estoppel,  unless  the  condition,  in  the  fair  sense  of  the  agreement, 
has  been  fully  performed  by  the  maker,  although  the  non-performance  of  the 
condition  is  no  way  chargeable  upon  the  indorser.  Whatcheer  Bank  v.  Gush- 
ing, 303. 

5.  Where  a  bank,  holding  an  indorsed  note,  agreed  with  the  maker  and  the  in- 
dorser, that  if  the  former,  who  had  stopped  payment,  would  prefer  its  claims 
against  him,  including  the  note,  in  the  first  class  of  his  assignment  with  other 
banks,  it  would  release  the  indorser,  and  the  maker  put  the  claims  of  the  bank 
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nominally  in  the  first  class  of  his  assignment  with  other  banks,  but  really 
postponed  them  in  payment  to  debts  exceeding  in  amount,  $30,000 ;  Held,  in 
an  action  by  the  bank  against  the  indorser,  that  the  bank  was  not  equitably 
estopped  by  the  agreement  from  pursuing  the  indorser,  inasmuch  as  the  con- 
dition of  the  agreement  had  not  been  fairly  performed  by  the  maker,  al- 
though without  fault  on  the  part  of  the  indorser.  lb. 
5.  An  agreement  to  pay  money,  procured  by  the  plaintiff  from  those  pre- 
ferred in  a  will,  by  concealing,  after  the  death  of  the  testator  and  before  pro- 
bate, the  place  of  its  deposit,  and  by  threatening  to  destroy  it,  is  illegal  and 
void ;  and  finds  no  support  in  the  fact,  that  the  testator  himself  placed  it  in 
the  hands  of  the  plaintiffs  son,  and  under  the  plaintiff's  sole  control,  with 
full  authority  to  the  latter  to  use  it  for  such  extortion.  Walling  v.  Angell  jr 
others,  499. 

CORPORATION. 

1.  The  charter  of  a  manufacturing  corporation  provided,  that  "  all  executions 
that  shall  issue  against  said  corporation  shall  be  levied  on  the  property  of  said 
corporation ;  and  for  want  of  such  property,  the  stockholders  who  were  such 
at  the  time  the  contract  was  made,  or  liability  incurred,  shall  be  liable  in 
their  own  persons  and  estates,  as  if  the  contract  had  been  made  or  liability 
incurred  by  them  personally.    Stockholders  shall  be  holden  as  such,  for  all 
debts  and  liabilities  incurred  up  to  the  time  of  the  sale  or  disposal  of  their 
stock,  and  public  notice  thereof  given  in  a  newspaper  printed  in  Newport." 
Held,  that  a  judgment  creditor  of  the  corporation,  whose  execution  had  been 
returned  wholly  unsatisfied  for  want  of  corporate  property  whereon  to  levy 
the  same,  might  maintain,  for  the  recovery  of  his  debt,  against  the  living 
stockholders  of  the  corporation  liable  to  him,  an  action  at  law,  as  against 
joint  contractors  for  the  same,  in  the  nature  of  copartners ;  and  that  this, 
in  such  a  contingency,  was  his  appropriate  remedy ;  the  stockholders  who 
might  be  compelled  to  pay  the  debt  having,  under  another  clause  of  the 
charter,  a  remedy  over  against  the  corporation  for  the  amount  so  paid,  and 
against  the  other  stockholders  liable  for  the  debt,  for  what  they  might  pay 
over  and  above  their  just  proportion  of  the  same.    New  England  Commer- 
cial Bank  v.  Stockholders  of  Newport  Steam  Factory.     Munroe  v.  Same, 
154. 
2.  Held,  further,  that  this  liability  for  the  corporate  debts  upon  the  death  of  a 
stockholder  did  not,  at  law,  survive  against  his  estate,  and  that  no  action  at 
law  could  be  maintained  against  the  personal  representative  of  such  stock- 
holder, to  enforce  the  same ;  but  that  the  estate  of  a  deceased  stockholder 
might  be  pursued  by  the  creditor  in  equity,  which,  for  the  sake  of  the  rem- 
edy, and  to  correct  the  form  of  the  contract  so  as  to  carry  out  its  substance, 
would  construe  it  to  be  several  as  well  as*  joint ;  that  in  such  case  a  court  of 
equity  will  decree  in  favor  of  the  creditor  of  the  corporation,  an  account  of 
the  personal  estate  of  a  deceased  stockholder,  and  payment  of  his  debt  out 
of  the  surplus  of  the  same,  after  the  payment  of  the  separate  debts  of  such 
stockholder  and  of  the  expenses  of  settling  his  estate,  without  regard  to  the 
solvency  or  insolvency  of  the  stockholders  liable,  and  without  reference  to 
the  state  of  accounts  between  the  stockholders  and  the  corporation ;  leaving 
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the  estate  to  seek  repayment  from  the  corporation,  and  contribution  from 
those  liable  to  it  lb. 
8.  Held,  also,  that  to  a  bill  seeking  such  relief  from  the  estate  of  a  deceased 
stockholder,  all  the  living  stockholders  and  representatives  of  deceased  stock- 
holders, liable  to  the  debt,  must,  as  interested  in  the  account  to  be  taken,  be 
made  parties  defendant  to  the  bill ;  that  if  the  real  assets  of  the  deceased 
stockholder  are  sought  to  be  charged,  his  heirs  at  law,  in  case  of  intestacy, 
and  his  devisees,  if  there  be  a  will,  must  also  be  made  parties  defendant  to 
the  bill;  that,  as  two  or  more  creditors  for  whose  claims  different  sets  of  stock- 
holders are  liable  cannot  unite  them  all  in  the  same  bill,  for  the  purpose  of 
separate  relief  against  those  respectively  liable  to  them,  so  the  same  creditor 
cannot  enforce  in  the  same  bill,  against  the  estates  of  deceased  stockholders, 
different  debts,  for  which  all  the  estates  pursued  are  not  liable;  but  that  there 
is  no  objection,  on  the  ground  of  multifariousness,  to  a  creditor's  seeking,  in 
the  same  bill,  relief  out  of  the  estates  of  two  or  more  deceased  stockholders, 
all  of  which  are  liable  to  his  debt.    lb. 

4.  If,  after  the  retiring  of  a  stockholder  from  the  corporation,  by  the  sale  of  his 
stock,  and  due  public  notice  thereof,  as  required  by  the  charter,  the  creditor 
gives  up  old  notes,  upon  which  the  stockholder  was  liable,  and  takes  new 
ones,  especially  if  done  for  the  purpose  of  absolving  him  from  ^ability,  and 
imposing  it  upon  his  successor  in  the  stock,  this  operates  as  a  complete  release 
to  him  of  the  debt,  both  at  law  and  in  equity.    lb. 

5.  By  force  of  sect  8,  ch.  161,  and  sect  9,  ch.  177,  of  the  Rev.  Stats,  a  suit  in 
equity  cannot  be  maintained  against  the  executor  of  a  deceased  stockholder, 
for  the  payment  of  a  corporate  debt  out  of  the  personal  assets  of  the  testa- 
tor, after  the  lapse  of  three  years  from  the  required  publication  by  the  exec- 
utor of  notice  of  his  appointment  and  qualification  to  act  for  the  estate  in 
that  capacity ;  the  policy  of  these  enactments  being,  thus  to  enable  the  speedy 
settlement  of  the  estates  of  the  dead.    lb. 

0.  If  the  term  "  Dexter  Ledge  of  Lime-Rock,"  used  in  a  charter  of  incorpora- 
tion as  descriptive  of  the  corporate  property,  has  acquired  a  settled  definite 
meaning  in  the  community,  as  including  certain  lime-rock  of  definite  extent, 
and  excluding  all  other,  such  lime-rock  only  would  be  deemed  to  be  intended 
by  the  charter,  whatever  might  have  been  the  general  expectation  of  the  cor- 
porators ;  and  parol  evidence  is  admissible  to  prove  that  the  term  had  ac- 
quired such  meaning.    Dexter  Lime-Rock  Company  v.  Dexter  (f  others,  353. 

7.  If,  however,  the  petitioners  for  the  act  of  incorporation  use  the  term,  and 
expressly,  or  by  plain  implication,  define  its  extent  in  their  petition,  such 
definition  may  be  resorted  to,  to  explain  the  meaning  of  the  term  in  the 
charter.    lb. 

8.  A  pewholder  in  a  church,  whose  deed  from  the  society  before  it  was  incor- 
porated expressly  subjected  his  pew  to  all  rates  and  taxes  imposed 'thereon 
by  the  trustees  for  expenses  and  repairs,  cannot  object  to  the  repeal,  without 
his  assent,  of  a  clause  in  the  charter,  subsequently  obtained,  which  required 
the  assent  of  a  majority  of  the  pewholders  to  the  imposition  by  the  trustees 
of  any  pew  tax,  where  the  general  assembly  have  expressly  reserved  to  them- 
selves the  power  in  the  charter  to  alter,  amend,  or  repeal  it  at  pleasure ;  nor 
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»  notice  to  the  pewholder  of  the  pendency  of  the  petition  to  the  assembly  for 
such  repeal,  in  conformity  with  ch.  2,  sect  1,  of  the  Revised  Statutes,  indis- 
pensable to  the  act  of  repeal.  Bailey,  Trustee,  v.  Trustees  of  Power  Street 
Methodist  Episcopal  Church,  491. 

See  Turnpike  Company,  1. 

COSTS. 
A  plaintiff,  who  brings  his  action  originally  in  the  supreme  court  for  the  sum  of 
one  hundred  dollars  or  upwards,  will  be  entitled  to  costs,  although  the  de- 
fendant, by  a  tender  in  court,  has  reduced  the  sum  for  which  judgment  is 
rendered,  below  that  amount    Haley  v.  The  Newport  Gaslight  Company,  582. 

See  Insolvent  Estates  or  Deceased  Persons. 

COVENANT,  ACTION  OF. 
See  Award. 

COVENANTS. 
See  Lease,  1,  2,  8,  4. 

DEBT  ON  JUDGMENT. 
See  Limitations,  Statute  of,  6. 

DEED. 

1.  The  term  "  Great  Hill  or  Ledge  of  Lime-Rock,"  in  a  deed,  is  to  be  con- 
strued, in  order  to  ascertain  its  extent  and  limits,  in  the  light  of  the  circum- 
stances attending  the  transaction,  according  to  the  intent  of  the  parties  de- 
rived from  the  language  employed  by  them,  rather  than  according  to  geo- 
logical notions,  however  correct,  concerning  the  continuity  and  extent  of  the 
stratum  of  lime  at  the  place  referred  to ;  and  where  the  hill  or  ledge  is  de- 
scribed in  the  deed  as  "  lying  southerly  from  my  dwelling-house,"  and  another 
ledge  is  described  in  the  same  deed,  "  as  lying  easterly  from  said  dwelling- 
house,  and  northerly  from  the  driftway  leading  from  said  Great  Ledge  to  the 
lime-kilns,"  the  limits  thus  implied  are  to  be  observed,  irrespective  of  the  con- 
tinuity and  extent  of  the  stratum  of  lime.  The  Dexter  Lime-Rock  Company 
v.  Dexter  fr  others,  858. 

2.  Where  one  who  held  the  legal  title  to  a  farm,  with  a  resulting  trust  to  his 
daughter,  with  whose  money  it  had  been  purchased,  at  her  request  conveyed 
the  same  to  a  third  person,  on  condition  that "  she  should  provide  a  good  and 
sufficient  home  and  living"  for  the  daughter  "  during  her  natural  life/'  but  if 
the  daughter  should  see  fit  to  marry,  then  the  farm  conveyed  should  "revert 
back "  to  the  daughter,  her  heirs,  &c.  after  marriage,  provided  she  or  they 
should  reimburse  the  grantee  for  all  the  expenses  of  living  up  to  the  time  of 
marriage,  and  for  all  the  improvements,  if  any,  made  upon  the  farm :  Held, 
the  daughter  having  married  and  reimbursed  the  grantee  according  to  the 
condition  of  the  deed,  that  she  became  thereby  immediately  clothed  with  the 
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legal  title  to  the  farm ;  the  clause  of  the  deed  in  her  favor  being  construed 
to  operate  by  way  of  a  conditional  limitation.    Battey  v.  Hopkins,  443. 
See  Equity,  12. 

DEPOSITIONS. 

1.  Magistrates  empowered  to  take  depositions  in  Rhode  Island,  may,  by  force  of 
ch.  187,  sects.  15  and*  21,  of  the  Revised  Statutes,  compel,  by  attachment  for 
contempt,  witnesses,  duly  summoned  by  them,  to  appear  before  them  and  de- 
pose as  to  what  they  know  relative  to  any  civil  suit  or  action  pending  in  this 
or  any  other  state  or  government  In  the  Matter  of  William  A.  Jenckes  $• 
another,  18. 

2.  The  application  of  a  poor  debtor  before  a  master  in  chancery  in  Massachu- 
setts, to  be  admitted  to  the  poor  debtors'  oath,  under  ch.  141  of  the  Supple- 
ment to  the  Revised  Statutes  of  Massachusetts,  is  a  civil  suit,  in  the  sense  of 
the  deposition  act  of  Rhode  Island,  notwithstanding  his  creditors  have  filed 
charges  of  fraud  against  him  before  the  master  in  chancery;  and  a  Rhode 
Island  magistrate  may  compel  witnesses  to  give  their  depositions  here,  to  be 
used  against  the  debtor  in  Massachusetts,  upon  such  an  application.    lb. 

DISTRICT  SCHOOL-HOUSE. 
See  School-House,  1. 

DOWER. 
An  adulterous  elopement  from  the  husband,  without  reconcilement,  is  no  bar  to 
dower  in  Rhode  Island :  the  34th  section  of  the  statute  of  Westminster  2d, 
13  Edw.  I.,  never  having  been  introduced  here.    Bryan  Sf  Wife  v.  Batch- 
elder,  548. 

EJECTMENT. 
See  Trespass  and  Ejectment. 

EQUITY. 

1.  A  court  of  equity  will  not  retain  a  bill  to  abate  a  dam  which  flows  lands  of 
the  plaintiffs,  until  the  title  of  the  plaintiffs  is  established  at  law,  after  upwards 
of  forty  years'  user  by  the  defendants  of  the  dam  upon  payment  of  com- 
pensation, as  they  aver,  under  claim  of  right ;  but  will  dismiss  the  bill  with 
costs.    Sprague  jr  another  v.  Rhodes  Sf  others,  56. 

2.  Where,  upon  the  death  of  a  stockholder  of  a  manufacturing  corporation,  his 
liability  for  the  corporate  debts  does  not,  at  law,  survive  against  his  estate, 
the  estate  of  the  deceased  stockholder  may  be  pursued  by  the  creditor,  in 
equity,  which,  for  the  sake  of  the  remedy,  and  to  correct  the  form  of  the  con- 
tract so  as  to  carry  out  its  substance,  will  construe  it  to  be  several  as  well  as 
joint ;  and  in  such  case  a  court  of  equity  will  decree  in  favor  of  the  creditor 
of  the  corporation,  an  account  of  the  personal  estate  of  a  deceased  stock- 
holder, and  payment  of  his  debt  out  of  the  surplus  of  the  same,  after  the  pay- 
ment of  the  separate  debts  of  such  stockholder  and  of  the  expenses  of  settling 
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his  estate,  without  regard  to  the  solvency  or  insolvency  of  the  stockholders 
liable,  and  without  reference  to  the  state  of  accounts  between  the  stockhold- 
ers and  the  corporation ;  leaving  the  estate  to  seek  repayment  from  the  cor- 
poration, or  contribution  from  those  liable  to  it  N.  Eng.  Commercial  Bank 
v.  The  Stockholders  of  the  Newport  Steam  Factory;  Munroe  v.  Same,  154. 

3.  To  a  bill  seking  such  relief  from  the  estate  of  a  deceased  stockholder,  all  the 
living  stockholders  and  representatives  of  deceased  stockholders,  liable  to  the 
debt,  must,  as  interested  in  the  account  to  be  taken,  be  made  parties  defend- 
ant to  the  bill ;  if  the  real  assets  of  the  deceased  stockholder  are  sought  to  be 
charged,  his  heirs  at  law,  in  case  of  intestacy,  and  his  devisees,  if  there  be  a 
will,  must  also  be  made  parties  defendant  to  the  bill ;  and  as  two  or  more 
creditors  for  whose  claims  different  Bets  of  stockholders  are  liable  cannot 
unite  them  all  in  the  same  bill,  for  the  purpose  of  separate  relief  against  those 
respectively  liable  to  them,  so  the  same  creditor  cannot  enforce  in  the  same 
bill,  against  the  estates  of  deceased  stockholders,  different  debts,  for  which  all 
the  estates  pursued  are  not  liable ;  but  there  is  no  objection,  on  the  ground  of 
multifariousness,  to  a  creditor's  seeking,  in  the  same  bill,  relief  out  of  the 
estates  of  two  or  more  deceased  stockholders,  all  of  which  are  liable  to  his 
debt.    lb. 

4.  If,  after  the  retiring  of  a  stockholder  from  the  corporation,  by  the  sale  of  his 
stock,  and  due  public  notice  thereof,  as  required  by  the  charter,  the  creditor 
gives  up  old  notes,  upon  which  the  stockholder  was  liable,  and  takes  new 
ones,  especially  if  done  for  the  purpose  of  absolving  him  from  liability,  and 
imposing  it  upon  his  successor  in  the  stock,  this  operates  as  a  complete 
release  to  him  of  the  debt,  both  at  law  and  in  equity.    lb. 

5.  By  force  of  sect  8,  ch.  161,  and  sect  9,  ch.  177,  of  the  Rev.  Stats,  a  suit  in 
equity  cannot  be  maintained  against  the  executor  of  a  deceased  stockholder, 
for  the  payment  of  a  corporate  debt  out  of  the  personal  assets  of  the  testator, 
after  the  lapse  of  three  years  from  the  required  publication  by  t\ie  executor 
of  notice  of  his  appointment  and  qualification  to  act  for  the  estate  in  that 
capacity ;  the  policy  of  these  enactments  being,  to  enable  the  speedy  settle- 
ment of  the  estates  of  the  dead.    lb. 

6.  Where  a  court  of  law  is  unable  to  relieve  a  garnishee  who  by  pure  acci- 
dent or  mistake  has  been  prevented  thereby  from  accounting  under  oath  in 
his  own  discharge,  a  court  of  equity  will,  under  its  well-settled  jurisdiction, 
grant  him  relief;  but  not  where  neglect  of  the  garnishee  or  of  his  agent  is  dis- 
tinctly traceable  in  the  cause  of  the  omission  to  account  Rhode  Island  Ex- 
change Bank  v.  Hawkins,  198. 

7.  Where  a  bank,  served  as  garnishee,  advised  with  an  attorney  retained  gen- 
erally in  their  business,  as  to  what  they  must  do,  and  were  told  to  make  an 
affidavit,  but  did  not  request  the  attorney  to  attend  to  the  matter  for  them, 
or  by  informing  him  what  they  had  to  disclose,  or  by  leaving  the  copy  of  the 
writ  with  him,  signify  to  him  that  they  expected  his  services;  Held,  that 
they  had  no  right  to  expect  that  he  would  act  for  them  in  the  matter,  espe- 
cially, as  before  the  time  of  accounting  had  passed,  the  cashier,  who  by  law 
was  to  make  the  affidavit,  knew  that  the  attorney  was  acting  for  the  plaintiff 
in  the  cause ;  and  that  an  omission  to  account  under  such  circumstances  was 
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too  plainly  traceable  to  neglect,  to  warrant  equitable  relief  to  the  bank,  when 
sued  as  a  garnishee  neglecting  to  account    76. 

8.  A  bill  in  equity  is  not  demurrable,  because,  in  stating  a  trust  charged  upon 
lands  by  an  agreement  which  comes  within  the  scope  of  the  statute  of  frauds, 
it  does  not  disclose  whether  the  trust  or  agreement  is  provable  by  proper 
written  evidence  or  not;  the  proper  course  being  to  take  such  objection  bj 
plea  or  answer.     Cranston  v.  Smith,  231. 

9.  A  widow,  made  by  her  husband's  will  life  tenant  of  his  real  estate,  was  also 
authorized  by  the  will,  in  case  she  should  require  anything  more  than  the  profits 
of  the  estate  for  her  comfortable  support  and  maintenance,  to  sell  so  much  of 
it,  as  should,  in  her  judgment,  be  necessary  for  that  purpose ;  and  the  re- 
mainder of  said  estate,  if  any,  was  to  go  to  the  son  and  certain  grandchildren 
of  the  testator,  in  such  manner  and  proportion  as  she,  by  her  last  will  and 
testament,  might  direct  She  married  again ;  and  just  before  the  marriage 
conveyed  the  homestead  estate  of  her  old  husband  to  her  new  one,  for  the 
nominal  consideration  of  twelve  hundred  dollars;  "said  sum,"  as  she  expressed 
it  in  her  deed,  "  being  necessary,  in  my  judgment,  for  my  comfortable  sup- 
port" The  real  consideration  of  the  deed,  however,  was  the  contemplated 
marriage,  and  about  one  hundred  dollars  paid  to  her  by  her  betrothed,  the 
defendant,  at  the  time  the  deed  was  executed,  to  enable  her  to  settle  a  debt 
she  was  owing.  Held,  that  this  was  a  fraudulent  execution  by  the  widow  of 
the  power  of  sale  intrusted  to  her ;  and  that  upon  her  death,  intestate,  those 
entitled  to  the  estate  in  remainder  under  the  will  of  her  first  husband  might, 
in  equity,  compel  her  second  husband,  as  their  trustee,  to  convey  the  estate 
to  them,  according  to  their  interest,  upon  condition  of  repaying  to  him  the 
hundred  dollars  with  interest,  after  deducting  therefrom  the  rents  and  profits 
of  the  estate,  received  by  him  since  the  death  of  the  life  tenant,  with  all  just 
allowances.    Hutchinson  v.  Cole  if  others,  314. 

10.  An  assignment  by  an  insolvent  debtor  in  trust  for  the  benefit  of  his  credi- 
tors, with  preferences  to  certain  creditors  on  condition  that  they  will  release 
the  assignor  within  a  reasonable  time  limited  in  the  assignment,  is  a  valid 
trust  in  Rhode  Island ;  and  the  rights  of  the  creditors,  as  cestui/  que  trust 
under  it,  will  be  protected  in  equity  against  sale,  under  an  execution  against 
the  assignor  levied  upon  the  assigned  property  subsequently  to  the  assign- 
ment   Nightingale  v.  Harris  fr  Lippitt  £f  another,  321. 

11.  Upon  a  mere  bill  to  redeem  a  tax  tide  upon  the  ground  that  the  tender 
required  by  the  statute  had  been  made  within  the  legal  time  of  redemption, 
the  complainant  can  have  no  relief  upon  the  grounds,  that  no  tax  was  assessed, 
or  that  the  tax  was  illegally  assessed,  or  that  the  person  who  acted  as  col- 
lector of  taxes  was  not  collector,  or  that  the  sale  was  void,  or  the  deed  void, 
although  the  bill  speaks  of  the  sale  as  made  by  a  person  who  assumed  to  be 
collector,  and  of  die  assessment  and  sale  and  deed  as  pretended  ;  the  bill  not 
seeking  relief  upon  these  latter  grounds,  and  containing  no  specific  allega- 
tions fitted  to  them.    McCulloch  v.  Dodge  jr  another,  346. 

12.  A  court  of  equity,  will,  upon  full  and  satisfactory  proof,  reform  a  grant  of 
a  sea-weed  privilege  in  a  deed  of  a  farm,  granting,  through  the  ignorance  of 
the  scrivener  of  the  principles  of  conveyancing,  a  greater  privilege  than  the 
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parties  to  the  original  contract  designed,  against  a  purchaser  of  the  privilege 
and  farm  from  one  of  them,  "who  bought  under  a  like  contract ;  but  where  the 
purchase  was  induced  by  the  fraudulent  misrepresentations  of  the  complain- 
ant as  to  the  productiveness  and  value  of  the  sea-weed  privilege  really  bar- 
gained for,  and  especially  if  it  appear  that  the  mistake  in  the  grant  merely 
makes  the  privilege  granted  equal  in  productiveness  and  value  to  the  privi- 
lege contracted  for  as  it  was  represented,  the  court  will  not  interfere  with 
such  a  providential  adjustment  of  equities,  but  will  dismiss  the  cojnplainantfs 
bill,  with  costs.  Allen  v.  Brown  Sf  another,  886. 
18.  A  state  court  has  no  power  to  enjoin  proceedings  in  a  court  of  the  United 
States ;  especially  in  suit  at  law  for  damages  for  the  infringement  of  a  patent, 
so  expressly,  if  not  exclusively,  confided  by  law.  to  the  federal  courts.  Ken- 
dall Sf  others  v.  Winsor,  458. 

14.  If  it  had  such  power,  it  would  be  no  ground  for  equitable  interference, 
when  the  defences  relied  upon  in  equity  are  equally  available  at  law,  that 
parties,  who  were  not  at  the  time  of  trial  examinable  as  witnesses,  have  since 
been  made  so,  in  the  state  courts,  by  statute.    lb. 

15.  A  circuit  court  of  the  United  States  has,  irrespective  of  the  citizenship  of  the 
parties,  power  to  entertain  a  bill  for  discovery  in  aid  of  the  defences  to  a  suit 
for  the  infringement  of  a  patent,  as  ancillary  to  such  suit,  if  not  by  the  express 
authority  of  the  17th  section  of  the  act  of  congress,  passed  July  4,  1836, 
entitled  M  An  act  to  promote  the  useful  arts,"  &c.    lb, 

16.  A  master  appointed  under  ch.  164,  sect  17,  of  the  Rev.  Stats,  to  settle 
the  accounts  of  a  removed  assignee,  has  jurisdiction  over  every  question 
which  goes  to  the  charge  and  discharge  of  the  assignee  as  an  accounting 
party,  though  involving  fraud  in  the  performance  of  his  trust ;  the  act  relat- 
ing to  jury  trials  in  equity  causes  having  no  application  to  summary  proceed- 
ings, in  equity,  upon  petition.  Lowilz  Sf  Becker  Sf  others  v.  Alden's  Assignee, 
512. 

ESTATE  TAIL. 

1.  A  devise  of  lands  to  "my  grandson,  Stephen  Cooper  (son  of  Stephen),  my 
aforenamed  grandson  to  come  into  possession  at  twenty-one  years  of  age,  and 
to  have  and  to  hold  the  abovenamed  bequest  to  him  during  his  natural  life ; 
and  after  his  decease,  I  give  the  proceeds  unto  his  male  heirs,  equally  between 
them,  and,  for  want  of  heirs  male,  then  to  go  in  equal  shares  to  his  daughters/' 
vests  an  estate  tail  in  Stephen,  the  grandson,  under  the  rule  in  Shelley's  case ; 
the  clause  of  the  statute  of  wills  in  relation  to  the  creation  and  continuance  of 
estates  tail,  not  being  applicable  to  such  a  case.  Cooper  Sf  others  v.  Cooper, 
261. 

2.  To  bar  an  estate  tail,  the  deed  of  the  tenant  in  tail,  if  executed  and  acknowl- 
edged as  required  by  section  8,  cb.  145,  of  the  Revised  Statutes,  need  not, 
as  against  the  heirs  of  the  tenant,  be  recorded  in  the  records  of  the  town 
where  the  land  lies.    lb. 

8.  A  testatrix  made  to  her  grandchildren  several  specific  devises,  "to  their 
heirs  and  assigns  forever ; "  and  in  the  eighth  clause  of  her  will  pro- 
ceeded :  —  # 

"  Eighthly.  I  give  and  devise  all  the  remainder  of  my  real  estate  unto  all  my 
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grandchildren,  in  equal  shares,  and  to  their  heirs  and  assigns  forever.  And 
it  is  hereby  provided,  and  my  will  is,  that  if  any  of  my  grandchildren  should 
die,  leaving  no  surviving  issue ;  then  I  give  and  devise  all  the  estate,  real 
and  personal  herein  given  to  such  grandchild,  unto  the  survivor  or  survivors 
of  such  as  shall  die  as  aforesaid,  and  to  their  l^irs  and  assigns  forever ;  pro- 
vided, that  none  of  my  grandsons  shall,  in  any  event,  have  any  of  my  per- 
sonal estate,  other  than  the  specific  legacies  herein  bequeathed  unto  them, 
as  long  qs  any  of  my  granddaughters,  or  any  of  their  issue  be  living.  It  is 
also  further  provided,  and  my  will  is,  that  if  all  my  grandchildren  should  die 
leaving  no  surviving  issue,  then  I  give  and  devise  all  my  estate  unto  two  of 
the  daughters  of  my  uncle,  Thomas  Field,  to  wit :  Mary  and  Sally,  and  unto 
two  of  my  said  uncle's  granddaughters,  to  wit :  Mary  and  Elizabeth  Thorn- 
ton, and  to  their  heirs  and  assigns  forever."  Heldyth&t  the  grandchildren 
of  the  testatrix  took  estates-tail  in  her  real  estate,  and  not  fee-simples  condi- 
tional upon  their  dying  without  issue.  Burrough  j-  wife  v.  Foster,  534. 
See  Wills,  4. 

EVIDENCE. 

1.  The  minutes  of  the  testimony  of  a  witness,  taken  by  a  judge  in  the  course 
of  a  trial  before  him,  are  competent  as  evidence  in  another  case  to  which  the 
witness  is  a  party,  of  an  admission  made  by  the  witness  in  his  testimony, 
when  such  minutes  are  accompanied  by  the  testimony  of  the  judge  that  they 
were  so  taken,  and  that  he  believes  them  to  be  correct ;  although  he  also 
swears  that  he  has  no  recollection  of  the  testimony  of  the  witness,  and  that 
the  minutes  do  not  recall  the  testimony  to  his  memory.  FUzpatrick  j*  others 
v.  Fitzpatrick  fr  others,  64. 

2.  Upon  an  indictment  for  keeping  the  nuisance  t>f  a  cockpit,  an  entry  on  the 
cash-book  of  a  gas  company,  crediting  a  sum  of  money  as  paid  by  the  defend- 
ant for  gas  furnished  to  him  at  the  cockpit,  was  held  admissible  to  pass  to  the 
jury,  to  prove  that  the  defendant  kept  the  pit  at  the  time  referred  to  in  the 
entry,  although  verified  only  by  proof  that  the  entry  was  in  the  handwriting 
of  the  former  cash-keeper  of  the  company,  and  was  made  in  the  regular 
course  of  business ;  it  being  also  proved  that  the  cash-keeper  was  absent 
from  the  state,  and  in  parts  unknown.    State  v.  Mace,  85. 

3.  Where  a  witness  has  sworn  in  his  direct  examination  that  the  criminal  acts 
were  done  within  the  times  laid  in  the  indictment,  and  upon  cross-examina- 
tion it  appears  that  he  cannot  fix  the  precise  date  of  any  one  of  them,  it  is 
permissible  in  reply  to  reexamine  the  witness  as  to  the  means  by  which  he  is 
enabled  to  ascertain  that  the  criminal  acts  were  done  within  the  period  cov- 
ered by  the  indictment.    State  v.  WiUiatns,  207. 

4.  Unless  it  appear  that  a  party  excepting  to  the  suggestive  or  leading  char- 
acter of  questions  put  by  his  opponent  to  his  witnesses  has  suffered  injury 
therefrom,  a  court  of  error,  upon  a  bill  of  exceptions  which  does  not  disclose 
the  circumstances,  will  hardly  interfere  with  a  matter  T»  amenable  to  cir- 
cumstances, and  so  much  within  the  discretion  of  the  judge  trying  the 
cause.    lb.  • 

5.  The  representation  of  one  tenant  in  common  as  to  the  extent  of  the  subject 
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of  a  joint  conveyance  by  him  and  bis  cotenants,  cannot  estop  bis  cotenants 
from  claiming  according  to  tbeir  rights;  nor  can  the  representation  estop 
him,  unless  acted  upon  by  the  purchaser.  The  Dexter  Lime-Rock  Company 
v.  Dexter  Sf  others,  358. 

6.  The  statute  claim  of  a  child,  born  after  the  execution  of  his  father's  or 
mother's  will,  for  whom  no  provision  is  made  therein,  to  the  same  right  and 
interest  in  the  estate  of  his  father  or  mother,  as  if  the  father  or  mother  had 
died  intestate,  cannot  be  resisted  by  proof  that  the  omission  to  provide  for 
him  was  intentional ;  and  hence,  on  the  trial  of  an  action  of  ejectment,  in 
which  the  plaintiffs  claimed  against  the  will  of  the  parent  in  right  of  the 
after-born  child,  parol  evidence  to  this  effect  was  held  inadmissible.  Chace 
fr  others  v.  Chace  £f  others,  407. 

7.  That  a  child  was  called  and  treated  by  a  man  and  his  family  as  his  daughter, 
is  presumptive  proof  of  her  legitimacy,  and  is  admissible  as  evidence  of  the 
same,  although  the  town  registry  of  the  father's  marriage,  compared  with 
that  of  the  daughter's  birth,  speaks  a  different  language.  Viall  §•  others  v. 
Smith,  417. 

8.  Where  a  town  clerk,  acting  under  the  statute  "for  registering  marriages, 
births,  and  burials,"  contained  in  the  Digest  for  1798,  p.  486,  recorded  the 
fact  of  a  marriage  at  a  certain  time,  instead  of  recording  the  certificate  to 
the  fact  of  the  official  who  joined  the  persons  in  marriage;  Held,  that  a 
certified  copy  from  such  a  registry  was  no  proof  of  the  time  of  marriage, 
unless  traced  by  evidence  to  information  furnished  by  the  persons  married,  or 
by  members  of  their  family.    lb. 

9.  A  declaration  by  a  father  concerning  his  daughter,  "  that  unless  he  made  a 
will,  Louisa  could  get  nothing  by  law,"  is  admissible  as  evidence  tending  to 
prove  her  illegitimacy ;  it  being  for  the  jury  to  pass  upon  the  sense  in  which 
the  father  used  the  expression,    lb. 

10.  The  wife  of  one  who  prosecutes  criminally  for  an  assault  and  battery  com- 
mitted upon  her  person  is  a  competent  witness  to  sustain  the  complaint,  not- 
withstanding her  husband  has  entered  into  a  recognizance,  as  required  by 
statute,  to  pay  costs  in  the  event  that  the  prosecution  fails.  State  v.  Borden* 
495. 

11.  What  a  town  or  city  has  paid  neighboring  proprietors  as  damages  for  their 
land  taken  and  injured  by  the  laying  through  it  of  a  street,  and  in  compro- 
mise of  their  claims  for  such  damages  pending  an  appeal,  cannot  be  given  in 
evidence  to  prove  the  damages  of  another  like  claimant  and  appellant  How- 
ard v.  The  City  of  Providence,  514. 

12.  The  competency  of  a  person  to  give  his  opinion  under  oath  as  an  expert, 
so  that  upon  the  preliminary  examination  he  appears  to  have  any  pretensions 
to  speak  as  such,  rests  very  much  in  the  discretion  of  the  judge  trying  the 
cause,    lb. 

13.  There  is  no  legal  intendment,  under  chapter  78  of  the  Revised  Statutes, 
that  domestic  liquors,  sold  in  large  quantity,  are  illegally  sold,  so  as  to  re- 
lieve a  defendant,  who  attempts  Ho  impeach  his  own  promissory  note  upon 
the  ground  that  it  was  given  to  secure  the  price  of  liquors  illegally  sold,  from 

*  the  burden  of  satisfying  the  jury,  by  direct  or  circumstantial  proof,  that  the 
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plaintiffs  were  not  manufacturers  or  distillers  of  liquors  in  this  or  some  other 
state,  or  that  the  liquors  were  not  made  for  the  purpose  of  exportation.  Craig 
fr  Co.  v.  Proctor,  547. 

EXECUTOR. 
See  Limitations,  Statute  of,  2,  3. 

EXECUTION,  LEVY  AND  SALE  UNDER. 

1.  Prior  to  the  enactment  of  the  12th  section  of  ch.  195  of  the  Revised  Statutes, 
an  officer  charged  with  an  execution  which  he  had  levied  upon  real  estate 
had  an  incidental  power,  for  good  cause,  to  adjourn  from  time  to  time  the  sale 
of  the  estate  levied  on,  fixing  the  day  of  the  adjourned  sale  at  such  time  as 
he,  under  the  circumstances,  being  responsible  for  a  proper  exercise  of  his 
discretion,  thought  fit,  and  giving  reasonable  notice  of  the  adjourned  day  of 
sale  in  the  manner  provided  by  law  for  giving  notice  of  the  original  sale ;  the 
section  recognizing,  but  not  conferring  the  power  of  adjournment,  and  its 
whole  force  being  expended  in  its  requiring,  at  least,  one  week's  notice  of 
the  adjourned  sale  in  manner  aforesaid.     Reynolds  v.  Hoxsie,  463. 

2.  An  execution  sale  of  real  estate  which  took  place  in  1855,  before  the  enact- 
ment of  said  section,  after  being  twice  adjourned  to  enable  mistakes  in  the 
newspaper  advertisement  to  be  corrected  was  held  valid.    lb. 

EXPERTS. 
See  Evidence,  12. 

FENCE-VIEWER. 

1.  Upon  an  application  to  a  fence-viewer  of  a  town,  under  the  8th  section  of 
chap.  91,  of  the  Revised  Statutes,  to  settle  a  controversy  about  the  rights  of 
occupants  of  land  in  partition  fences,  and  their  obligation  to  maintain  the 
same,  till  that  the  fence-viewer  can  do  is,  after  due  notice,  to  determine  the 
rights  of  the  respective  parties,  by  assigning  to  each  his  share  of  the  fence, 
and  to  direct  the  time  within  which  each  shall  erect  or  repair  the  same ;  and 
he  cannot,  upon  such  application  and  notice,  proceed  to  mulct  either  party 
for  neglecting  or  refusing  to  obey  his  order.  Franklin  fr  others  v.  WelUy 
422. 

2.  To  warrant  the  proceedings  under  the  5th  section  of  the  same  statute,  it  is 
necessary  that  there  should  be  a  complaint  to  the  fence-viewer  of  the  neglect 
or  refusal  by  an  occupant  to  rebuild  or  repair  his  share  of  a  partition  fence, 
and  a  determination  by  the  fence-viewer,  after  due  notice  to  the  party  com- 
plained against,  that  the  complaint  is  true,  and  an  assignment  of  a  time 
within  which  the  neglecting  part}'  may  perform  his  duty ;  and  although  no 
notice  is,  in  terms,  required  by  the  statute  to  be  given  to  the  delinquent 
occupant,  when,  under  the  provisions  of  the  6th  section,  the  fence-viewer 
proceeds  to  ascertain  the  cost  to  the  complainant  of  rebuilding  or  repairing 
the  fence,  yet  such  notice  is  required  by  the  principles  of  natural  justice, 
and  the  judgment  and  certificate  of  the  fence-viewer  will  be  void  without 
it    lb. 
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FIRE  POLICY. 
See  Insurance,  3,  4,  5,  6. 

GARNISHEE  PROCESS. 
An  assignment  in  trust  for  the  benefit  of  creditors,  made  in  New  York  between 
citizens  thereof,  is  held  in  that  state  to  transfer  to  the  assignee  a  debt  due  to 
the  assignor  in  another  state,  without  notice  of  the  assignment  to  the  debtor, 
provided  the  debtor  be  not  prejudiced  by  want  of  notice ;  and  hence,  such 
an  assignment,  when  prior  in  time  to  an  attachment  by  foreign  process  of  the 
assigned  debt  here,  will  defeat  the  attachment  Noble  v.  Smith,  447. 
See  Equitt,  6,  7. 

GENERAL  ASSEMBLY. 

A  pewholder  in  a  church  whose  deed  from  the  society  before  it  was  incorpora- 
ted expressly  subjected  his  pew  to  all  rates  and  taxes  imposed  thereon  by  the 
trustees  for  expenses  and  repairs,  cannot  object  to  the  repeal,  without  his 
assent,  of  a  clause  in  the  charter  subsequently  obtained,  which  required  the 
assent  of  a  majority  of  the  pewholders  to  the  imposition  by  the  trustees  of 
any  pew  tax,  where  the  general  assembly  have  expressly  reserved  to  them- 
selves the  power  in  the  charter  to  alter,  amend,  or  repeal  it  at  pleasure ;  nor 
is  notice  to  the  pewholder  of  the  pendency  of  the  petition  to  the  assembly  for 
such  repeal,  in  conformity  with  ch.  2,  sect.  1  of  tjie  Revised  Statutes,  indis- 
pensable to  the  act  of  repeal.  Bailey,  Trustee,  v.  Trustees  of  Power  Street 
Methodist  Episcopal  Church,  491. 

See  Constitutional  Law,  1. 

HIGHWAYS. 

1.  In  opening  a  new  highway  or  amending  an  old  one,  the  town-sergeant  or 
surveyor  may,  under  the  law,  remove  growing  trees  or  brushwood  from  the 
space  appropriated  to  the  highway,  but  has  no  right,  as  included  within  the 
original  assessment  of  damages,  or  the  easement  of  the  public,  to  use  such 
trees  or  brushwood  in  the  building  or  amendment  of  the  roadway ;  and  if  he 
does  so  use  them,  he  becomes  a  trespasser.  Tucker  jr  another  v.  Eldred  fr 
others,  404. 

2.  Where  the  owners  and  their  lessees  of  land,  through  which  a  highway  is  laid 
out,  unite  in  an  appeal  from  the  decree  of  the  town  council  laying  out  the 
highway,  upon  the  grounds,  that  the  highway  was  unnecessary,  and  that  no 
damages  were  awarded  to  them,  and  at  the  trial  of  the  appeal  claim  joint 
damages,  it  is  no  matter  in  arrest  of  judgment,  that  separate  damages  have 
not  been  assessed  to  them.  Thornton  |r  others  v.  Town  Council  of  North 
Providence,  483. 

'8.  The  liability  of  a  town  to  repair  a  highway  within  its  limits  may  be  proved, 
upon  an  indictment  against  it  for  neglecting  to  repair,  by  the  assumption  by 
the  town  of  the  duty  to  repair  and  actually  repairing  the  same  from  time 
immemorial;  the  24th  and  25th  sections  of  chapter  48  of  the  Revised  Stat- 
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utes  not  being  construed  to  change  the  common  law  in  this  respect,  nor  the 
16  th  section  of  the  same  chapter,  and  those  immediately  following  it,  to  abro- 
gate the  liability  of  a  town  to  repair,  fixed  before  the  passage  of  that  portion 
of  the  statute.  State  v.  Town  of  Cumberland,  496. 
4.  Considerations  proper  to  be  taken  into  account  by  a  jury  in  estimating  the 
damages  of  one,  part  of  whose  land  has  been  taken  for  a  street  under  the  act 
of  January  session,  1854,  entitled,  "  An  act  in  relation  to  the  laying  out,  en- 
larging, straightening,  or  otherwise  altering  streets  in  the  city  of  Providence." 
Howard  v.  The  City  of  Providence,  514. 

HUSBAND  AND  WIFE. 
The  wife  of  one  who  prosecutes  criminally  for  an  assault  and  battery  com- 
mitted upon  her  person  is  a  competent  witness  to  sustain  the  complaint,  not- 
withstanding her  husband  has  entered  into  a  recognizance,  as  required  *by 
statute,  to  pay  costs  in  the  event  that  the  prosecution  fails.  State  v.  Borden, 
495. 

See  Dower,  1;  Married  Woman's  Act. 

INDEFINITE  FAILURE  OF  ISSUE. 
See  Wills,  9. 

INDICTMENT. 

• 

1.  Where  a  statute  punishes  the  keeping  and  maintaining  of  a  grog-shop  and 
tippling-shop,  or  building,  place,  or*  tenement  used  for  the  sale  or  keep- 
ing of  intoxicating  liquors,  or  where  intemperate,  idle,  noisy  or  disorderly 
persons  are  in  the  habit  of  resorting,  as  a  common  nuisance,  an  indictment 
upon  the  statute  may  charge  the  offence  in  the  language  of  the  statute,  to 
have  been  committed  in  both  these  modes,  and  proof  that  it  was  committed 
in  either  mode  will  maintain  the  indictment.    Stale  v.  Plastridge,  76. 

2.  An  indictment  charging  in  one  and  the  same  count  the  distinct  offences  of 
entering  a  dwelling-house  with  an  intent  to  steal,  and  an  actual  theft  therein, 
is  not  on  that  account  objectionable.    State  v.  Colter,  195. 

INJUNCTION. 
See  Equity,  18, 14. 

INSOLVENT  LAW. 
Upon  the  filing  of  a  petition  by  creditors  of  an  insolvent  for  the  appointment 
of  a  new  assignee  of  his  assets,  in  the  place  of  the  original  assignee  deceased, 
notice  of  the  pendency  of  the  petition  must  be  given  by  the  clerk  to  the 
creditors  of  the  insolvent,  by  advertisement  for  three  weeks,  before  the  court 
will  act,  in  analogy  to  the  notice  required  by  statute  upon  an  original  petition 
for  the  benefit  of  the  insolvent  act  Arnold  jr  other*,  in  the  matter  of  Darius 
Sessions,  17. 
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INSOLVENT  ESTATE  OF  DECEASED  PERSON. 
Where  a  claim  allowed  by  the  commissioners  upon  the  estate  of  a  deceased 
insolvent  is  stricken  by  the  administrator  from  the  commissioner's  report, 
and  the  claimant  recovers  in  an  action  at  common  law  judgment  for  his 
claim  or  any  portion  of  it,  the  practice  is  to  order  the  plaintiff's  costs,  as  well 
as  debt,  to  be  added  to  the  commissioner's  report;  the  case  falling  within  the 
spirit,  if  not  the  letter,  of  sect.  14,  ch.  158,  of  the  Rev.  Stats,  as  to  the  dis- 
position of  the  plaintiff's  costs.    Mathewson  v.  Sheldon,  Administrator,  223. 

INSURANCE. 

1.  Where,  under  a  policy  on  all  iron  purchased  by,  or  consigned  to,  the  in- 
sured, insurance  was  effected  by  him  on  "  808  bundles  rods  "  at  and  from 
Liverpool  to  Providence,  via  New  York  and  Boston,  and  the  policy  pro- 
vided, "  that  said  company  shall  not  be  liable  for  any  partial  loss  on  bar  or 
sheet  iron,  iron  wire,  hoop  iron,  tin  plates,  ice,  salt,  grain  of  all  kinds,  &c.; 
nor  for  any  partial  loss  on  hemp  or  flax,  unless  the  same  shall  amount  to 
20  per  cent,  on  the  whole  aggregate  value  thereof,"  &c. ;  held,  in  case  of  a 
partial  loss  claimed  on  the  bundles  of  rods  insured,  that  the  court  cannot 
determine  as  a  matter  of  law,  whether  "  bundles  of  rods  "  are  "  bar  iron," 
within  the  meaning  of  the  proviso,  but  that  the  same  is  a  question  of  fact  to 
be  submitted  to  the  jury ;  that,  to  the  meaning  of  these  terms  in  the  trade, 
the  testimony  of  any  persons  connected  with  it,  whether  as  manufacturers, 
retail  dealers,  or  workers  in  iron,  as  well  as  of  insurers  of  iron  or  merchants 
effecting  insurance  upon  it,  was  admissible  in  evidence}  j>ut  that  such  tes- 
timony might  be  controlled  by  evidence  of  a  usage  to  treat  "  bundles  of  rods  " 
as  "  bar  iron  "  under  the  above  proviso,  in  the  adjustment  of  losses  upon  such 
policies ;  to  which  usage  only  the  testimony  of  insurers,  insurance  brokers, 
and  merchants  accustomed  to  make  and  settle  losses  upon  contracts  of  in- 
surance upon  such  subjects,  should  be  admitted.  Evans  v.  The  Commercial 
Ins.  Co.  47. 

2.  Held,  also,  that  the  rule  to  ascertain  the  amount  of  a  partial  loss  was,  by 
deducting  the  gross  produce  of  sales  of  the  damaged  goods,  at  the  port  of 
arrival,  from  the  gross  produce  of  the  sales  of  such  goods  if  they  had  arrived 
sound,  to  ascertain  the  proportion  or  percentage  of  loss,  and  to  take  that  per- 
centage upon  the  cost  of  the  goods  insured,  or  their  value  in  the  policy,  as 
the  amount  which  the  insurer  is  to  pay ;  but  that  under  the  above  proviso 
the  insurer  was  exempted  from  any  partial  loss  on  "  bar  iron,"  though  the 
same  exceeded  20  per  cent ;  but  that,  where  the  jury,  being  misinstructed  in 
this  last  particular,  found  for  the  plaintiff,  under  the  general  issue,  a  partial 
loss,  exceeding  20  per  cent.,  but  also  found  specially,  upon  the  evidence,  that 
"bundles  of  rods"  were  not  "bar  iron,"  the  misinstruction  was  no  ground 
for  new  trial.  lb. 

3.  Where  the  directors  of  a  mutual  fire  insurance  company  are  empowered  by 
charter  "  to  determine  the  sum  to  be  insured  upon  any  building,  provided 
it  do  not  exceed  three  fourths  of  the  value  thereof,"  but  are,  by  the  general 
powers  vested  in  them,  to  determine  the  value  of  the  building,  the  company, 

vol.  in. — AMES.  52 


Digitized  by  VjOOQlC 


614  INDEX, 

when  sued  for  a  Ion  tinder  a  policy,  is  estopped  from  objecting  that  the 
sum  insured  by  the  directors  exceeded  the  prescribed  limit  of  value ;  there 
having  been  no  fraud  or  misrepresentation  as  to  value  on  the  part  of  the 
insured.    Hoxsie  v.  The  Providence  Mutual  Ins.  Co.  51 7. 

4.  A  plea  alleging  such  excess  of  insurance  over  value  in  full  answer  to  a  count 
upon  the  policy,  is  bad  upon  demurrer,  inasmuch  as  it  goes  only  to  such 
excess,  —  and  thus  sets  up  but  a  partial  defence  to  the  count  lb. 

5.  A  fire  policy  taken  out  from  a  mutual  company  by  a  mortgagor  of  a  house 
upon  his  interest  in  it,  though  assigned  with  the  assent  of  the  company  to  the 
mortgagee,  is  avoided  by  a  quitclaim  deed  by  the  mortgagor  of  all  his  interest 
in  the  land  to  the  mortgagee,  executed  after  the  assignment  and  before  the 
loss,  the  policy  never  having  been  ratified  and  confirmed  by  the  company, 
and  the  charter  providing,  that  upon  alienation  of  a  house  insured  "  by  sale 
or  otherwise,"  the  policy  shall  be  ipso  facto  void,  unless  ratified  and  confirmed 
to  the  alienee.  lb. 

6.  Such  policy  too,  upon  a  house  described  therein  as  "  occupied  for  a  dwell- 
ing-house," "  the  basement  being  of  stone  and  wood,"  becomes  void  in  the 
hands  of  the  mortgagee  by  the  use  and  occupation  of  the  basement  of  the 
house,  after  the  assignment  and  before  the  loss,  as  a  joiner's  shop,  although 
such  change  of  use  was  unknown  to  the  mortgagee ;  the  charter  expressly 
providing,  that  "  no  policy  shall  extend  or  be  construed  to  extend  "  to  such 
and  other  specified  risks,  "  unless  the  same  are  expressly  mentioned  in  the 
policy,  and  a  proportional  premium  and  deposit  paid."  lb. 

JUDGE'S  MINUTES  OF  EVIDENCE. 
See  Evidence. 

JURISDICTION. 

1.  A  state  court  has  no  power  to  enjoin  proceedings  in  a  court  of  the  United 
States ;  especially  in  a  suit  at  law  for  damages  for  the  infringement  of  a 
patent,  so  expressly,  if  not  exclusively,  confided  by  law  to  the  federal  courts. 
Kendall  Sf  others  v.  Winsort  453. 

2.  If  it  had  such  power,  it  would  be  no  ground  for  equitable  interference,  when 
the  defences  relied  upon  in  equity  are  equally  available  at  law,  that  parties, 
who  were  not  at  the  time  of  trial  examinable  as  witnesses,  have  since  been 
made  so,  in  the  state  courts,  by  statute.  lb. 

3.  A  circuit  court  of  the  United  States  has,  irrespective  of  the  citizenship  of  the 
parties,  power  to  entertain  a  bill  for  discovery  in  aid  of  the  defences  to  a  suit 
for  the  infringement  of  a  patent,  as  ancillary  to  such  suit,  if  not  by  the  ex- 
press authority  of  the  17th  section  of  the  act  of  congress,  passed  July  4, 1836, 
entitled,  "  An  act  to  promote  the  useful  arts,  &c."  lb. 

See.LiQUOB  Law. 

JURY. 
Where  the  jury,  after  having  retired  to  consider  their  verdict  upon  an  indict- 
ment charging  a  statute  offence,  sent  for,  and  procured,  through  the  officer 
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in  attendance  upon  them,  a  copy  of  the  Revised  Statutes  for  use  in  their 
deliberations,  without  the  knowledge  and  consent  of  the  court  or  counsel, 
their  verdict,  convicting  the  defendant,  was,  upon  his  motion,  set  aside,  and 
a  new  trial  granted  to  him.    State  v.  Smith,  S3. 

LACHES. 
A  court  of  equity  will  not  retain  a  bill  to  abate  a  dam  which  flows  lands  of  the 
plaintiffs,  until  the  title  of  the  plaintiffs  is  established  at  law,  after  upwards  of 
forty  years'  user  by  the  defendants  of  the  dam  upon  payment  of  compensa- 
tion, as  they  aver,  under  claim  of  right;  but  will  dismiss  the  bill  with  costs. 
Sprague  4*  another  v.  Rhodes  if  others,  56. 

LANDLORD  AND  TENANT. 
Tenants  of  the  mortgagor  under  a  lease  executed  subsequently  to  the  mort- 
gage, by  promising  to  pay,  and  paying  rent,  to  the  mortgagee  under  a  for- 
feited mortgage,  disentitle  the  mortgagor  from  recovering  the  same  from 
them ;  they  becoming  thereby,  through  attornment,  the  tenants  of  the  mort- 
gagee.   Kimball  v.  Lockwood  j*  Smith,  138. 

See  Lease. 

LEASE. 

1.  In  construing  a  covenant  in  a  lease  by  indenture,  the  words  of  the  covenant 
are  to  be  taken,  however  set  down  in  the  instrument,  as  the  words  of  the  party 
to  whom  they  properly  belong,  or  if  properly  belonging  to  both,  as  the  words 
of  both ;  the  words  of  an  indenture  being  the  words  of  either  party,  and  not 
to  be  taken  most  strongly  against  the  one  or  beneficially  for  the  other,  as  the 
words  of  a  deed-poll  are.    Beckwith  v.  Howard,  1. 

2.  Under  this  rule,  where  in  the  clause  of  demise  in  the  lease,  following  a  de- 
scription of  the  lot  leased  as  bounded  on  either  side  by  a  gangway,  is  thrown 
in  this  sentence,  "  the  said  gangways  are  to  be  kept  open  for  the  benefit  of 
the  lot  hereby  leased,  and  also  of  the  lots  hereunto  adjoining,"  held,  that  this 
was  a  covenant  of  the  lessee  as  well  as  of  the  lessor.    lb. 

3.  A  court  of  equity  will,  at  the  suit  of  a  joint  owner  of  the  reversion  of  premises 
leased  for  a  term  of  ninety-five  years,  upon  final  hearing,  perpetually  enjoin 
the  lessee,  who  has  purchased  in  four  fifths  of  the  reversion,  from  building 
upon,  or  over,  or  closing  up,  or  incumbering,  contrary  to  a  stipulation  in 
the  lease,  a  private  gangway  laid  out  between,  and  for  the  benefit  of  the 
demised  premises  and  an  estate  adjoining  owned  by  the  lessee ;  and  this, 
without  regard  to  the  use  or  value  for  use  of  the  gangway,  or  to  the  compar- 
ative advantage  to  the  plaintiff  and  disadvantage  to  the  defendant  conse- 
quent upon  the  injunction.    lb, 

4.  Where  in  a  lease  of  a  city  lot  for  ninety-five  years, — the  rent  to  be  appraised 
at  the  end'  of  the  first  fifteen  years,  and  every  five  years  thereafter  during  the 
term, — the  lessee  covenanted,  "that  he  would  pay,  or  cause  to  be  paid,  all 
taxes  and  assessments  that  might,  at  any  time  during  the  term,  be  assessed 
upon  said  lot  or  its  appurtenances,"  it  was  held,  that  the  covenant  did  not 
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extend  to  a  city  assessment  upon  the  landlord  for  benefits  derived  to  his  re- 
version from  the  laying  out  of  a  new  street  contiguous  to  the  lot,  for  which 
improvement  the  tenant,  according  to  his  interest,  was  also  assessed;  inas- 
much, as  the  assessment  was  made  under  an  act  not  in  existence  at  the  time 
of  the  execution  of  the  lease,  was  novel  and  extraordinary  in  its  character, 
and  could  not  have  been  in  the  contemplation  of  the  parties  when  the  cove- 
nant was  made.  Love  fr  Wife  v.  Howard;  Waterman  v.  Same,  116 ;  Second 
Universale  Society  in  Providence  v.  The  City  of  Providence,  235. 

LEGITIMACY,  EVIDENCE  OF. 
See  Evidence,  7,  9. 

LIBEL. 
See  Pleadings  and  Practice  at  Law,  5. 

LIMITATIONS,  STATUTE  OF. 

1.  A  plea  that  "  said  several  supposed  causes  of  action  in  said  counts  mentioned, 
if  any  such  there  be  or  still  are"  did  not  accrue  within  six  years,  is  defective, 
for  not  confessing  the  causes  of  action  which  it  seeks  to  avoid ;  but,  as  the 
defect  is  formal  merely,  by  force  of  ch.  184,  §  4,  of  the  Rev.  Stats,  the  court 
must  support  the  plea,  though  for  this  cause  specially  demurred  to.  Marchant, 
Trustee,  v.  The  Valley  Falls  Baptist  Church,  24. 

2.  Heirs  at  law,  in  whose  hands  the  real  assets  of  their  ancestor  are  pursued  for 
his  debts,  may  set  up  the  bar  of  the  statute  of  limitations ;  nor  is  it  any  an- 
swer to  a  plea  of  the  statute,  in  such  case,  that  the  creditor  was  one  of  the 
administrators  of  the  estate  of  the  ancestor,  which  was  represented  insolvent; 
since  the  creditor  might  have  presented  his  claim  to  the  commissioners  for  ex- 
amination and  allowance.    Fenner  v.  Manchester  jr  others,  140. 

3.  By  force  of  sect  8,  ch.  161,  and  sect.  9,  ch.  177,  of  the  Bev.  Stats.,  a  suit  in 
equity  cannot  be  maintained  against  the  executor  of  a  deceased  stockholder  of 
a  corporation,  the  members  of  which  are  liable  for  the  corporate  debts,  for  the 
payment  of  a  debt  out  of  the  personal  assets  of  the  testator,  after  the  lapse  of 
three  years  from  the  required  publication  by  the  executor  of  the  notice  of  his 
appointment  and  qualification  to  act  for  the  estate  in  that  capacity ;  the  policy 
of  these  enactments  being,  to  enable  the  speedy  settlement  of  the  estates  of 
the  dead.  New  England  Commercial  Bank  v.  The  Stockholders  of  the  New- 
port Steam  Factory;  Munroe  v.  Same,  154. 

4.  The  bar  of  the  statute  of  limitations  cannot,  in  Rhode  Island,  be  indefinitely 
postponed  by  continuances  of  process  issued  from  term  to  term,  as  under  the 
English  practice  and  statutes;  but  the  8th  section  of  ch.  177,  of  the  Rev.  Stats, 
allows  one  year,  and  one  year  only,  after  the  defeat,  from  inability  to  serve 
the  writ,  of  an  action  commenced  in  due  time,  within  which  to  bring  a  new 
action  for  the  same  cause.     Tafl  jr  Co.  v.  Daggett,  266. ' 

5.  He  who  indorses  a  note  payable  to  another  at  the  time  it  is  made,  is  to  the 
payee  a  joint  and  several  promisor  with  the  maker ;  and  as  such,  although 
but  a  surety  as  between  himself  and  the  maker,  all  promises  and  part  pay- 
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ments  made  by  the  maker  equally  affect  his  liability  under  the  statute  of  lim- 
itations, as  if  made  by  himself.  Perkins,  Administrator,  v.  Bar  slow,  505. 
6.  An  action  of  debt  brought  in  1859  upon  a  judgment  obtained  in  1837,  is 
barred  by  the  express  provision  of  the  first  section  of  the  "  Act  for  the  lim- 
itation of  certain  personal  actions,"  contained  in  the  Digest  of  1844,  because 
not  brought  "  within  twenty  years  next  after  the  cause  of  action ; "  that  pro- 
vision being  construed  to  apply  to  causes  of  action  existing  at  the  passage  of 
the  act,  whenever  such  application  will  not  deprive  a  party  of  a  vested  right 
by  allowing  him  no  reasonable  time  within  which  to  commence  his  action. 
Fiske,  Administratrix,  v.  Briggs,  557. 

LIQUOR  LAW. 

1.  Justices  of  the  peace,  and  courts  of  magistrates  exercising  the  jurisdiction  of 
justices  of  the  peace,  have  jurisdiction  over  the  offence  of  selling  liquor  in 
violation  of  cb.  78,  §  16,  of  the  Revised  Statutes ;  and  the  supreme  court  has 
jurisdiction  to  entertain  appeals,  in  such  cases,  from  such  justices  and  courts. 
State  v.  Crogan,  40. 

2.  Where  a  statute  punishes  the  keeping  and  maintaining  of  a  grog-shop  and 
tippling-shop,  or  building,  place,  or  tenement  used  for  the  sale  or  keeping 
of  intoxicating  liquors,  or  where  intemperate,  idle,  noisy  or  disorderly  persons 
are  in  the  habit  of  resorting,  as  a  common  nuisance,  an  indictment  upon  the 
statute  may  charge  the  offence  in  the  language  of 'the  statute,  to  have  been 
committed  in  both  these  modes,  and  proof  that  it  was  committed  in  either 
mode  will  maintain  the  indictment    State  v.  Plastridge,  76. 

8.  To  convict  one  of  being  a  common  seller  of  strong  or  intoxicating  liquors, 
under  sections  26  and  27  of  ch.  78  of  the  Rev.  Stats,  it  is  not  necessary  that 
he  should  have  been  twice  convicted  of  selling  in  violation  of  section  16  of  the 
same  chapter,  and  a  third  sale  by  him  proved  within  six  months  of  his  last 
conviction  ;  but  proof  of  any  three  distinct  sales,  either  to  the  same  person,  or 
to  different  persons,  is  sufficient  to  maintain  the  indictment ;  the  last  clause 
of  the  27th  section  not  being  designed  to  limit  the  effect  of  the  first  clause  of 
the  section,  but  to  ease  a  doubt  which  had  arisen  about  a  double  conviction 
founded  in  part  upon  the  same  proof.  State  v.  Williams,  207. 
See  Promissory  Notes,  &c.  8. 

MAINTENANCE,  WHAT,  IN  A  WILL,  CREATES  A  RIGHT  TO,  &c. 
See  Wuxs,  1, 10, 11. 

MALICIOUS  PROSECUTION. 
1.  One  who  had  taken  the  growing  fruit  of  another  without  leave,  was  prose- 
cuted therefor  on  a  criminal  complaint,  which  charged,  that  he  "  feloniously 
did  steal,  take,  and  carry  away  cultivated  fruit,  to  wit,  ripened  cherries,  being 
and  growing  upon  the  land  and  possessions  of  the  complainant,  &c,"  which 
complaint  was  quashed.  Held,  that  an  action  for  malicious  prosecution  could 
not  be  maintained  by  the  accused,  though  the  accusation  were  maliciously 
made ;  the  complaint  being,  not  for  theft,  but  substantially  for  trespass,  under 
52* 
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ch.  214,  §  20,  of  the  Revised  Statutes,  with  words  of  harsh  surplusage,  and  it 
baring  been  proved  that  the  plaintiff  committed  the  trespass.  Bartlett  v. 
Brown,  37. 
2.  Where,  in  snch  case,  the  prosecutor,  a  laboring  man,  truly  stated  his  cause  of 
complaint  to  a  counsellor  at  law  for  his  advice  and  direction,  and  pursuing 
that  advice,  signed  and  swore  to  a  complaint,  as  aforesaid,  prepared  for  him 
by  the  counsellor  under  a  misrecollection  of  the  statute,  the  misnomer  of  the 
offence  in  the  complaint  will  not  support  an  action  for  malicious  prosecution, 
even  in  case  of  the  most  express  malice  in  prosecuting ;  inasmuch  as  there 
was  probable  cause  for  the  prosecution,  in  the  form  in  which  it  was  made.  lb. 

MARRIED  WOMAN'S  ACT. 
A  husband  in  the  actual  possession  of  the  wife's  real  estate,  no  trustee  of  the 
same  having  been  appointed  under  the  "  Act  concerning  the  property  of 
married  women,"  is,  notwithstanding  the  provisions  of  said  act,  so  far  seized 
of  her  real  estate,  that  where  his  interest  in  the  same  is  sold  under  a  decree 
against  him  for  the  enforcement  of  a  mechanic's  lien,  the  purchaser  may 
maintain  trespass  and  ejectment  against  the  husband  to  recover  possession  of 
such  estate.    Martin  £r  Goffy.  Pepall,  92. 

MECHANICS'  LIEN. 
A  petition  for  a  lien  under  the  mechanics'  lien  law,  filed  against  two  persons,  as 
joint  contractors  for  the  work  done  and  materials  furnished,  is  not  supported 
by  proof  that  the  contract  was  made  by  one  of  them ;  and  in  case  there  be 
not  sufficient  evidence  that  the  contract  was  joint,  to  be  weighed  by  the  jury, 
may  be  taken  from  them  and  dismissed  by  the  court,  as,  under  like  circum- 
stances, a  nonsuit  may  be  ordered  in  an  action  at  law.  Thurston,  Gardiner  j- 
Co.  v.  Schroeder  §■  others,  272. 

MILITIA  OFFICER. 
A  militia  officer  cannot,  when  out  of  the  state,  claim  exemption  from  civil  pro- 
cess, upon  the  ground  that  he  is  on  his  way,  under  the  orders  of  his  command- 
ing officer,  to  attend  a  company  meeting,  for  escort  duty,  within  the  state ; 
since,  in  such  case,  he  is  without  the  jurisdiction  of  his  commanding  officer. 
Manchester  v.  Manchester,  127. 

MORTGAGES. 

1.  An  advertisement,  giving  notice  of  a  mortgagee's  sale  under  a  power  con- 
tained in  the  mortgage,  is  sufficient,  although  not  signed  by  the  mortgagee, 
and  although  the  mortgaged  premises  to  be  sold  are  described  in  it  no  more 
particularly,  than  as  "  situated  in  the  northerly  part  of  the  city  of  Providence, 
being  the  lot  of  land  No.  10  (ten)  on  the  plat  of  the  land  of  S.  W.,  surveyed 
and  platted  by  H.  F.  W.,  July  7, 1845,"  provided  the  plat  be  recorded.  JYte- 
patrick  fr  others  v.  FUzpatrick  §•  others,  64. 

2.  Where  a  deed  is  so  defectively  executed  under  a  power  contained  in  a  mort- 
gage as  to  be  void,  and  is  followed  by  a  quitclaim  deed  of  the  title,  executed 
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by  the  grantee  to  the  mortgagee  who  sold  under  the  power,  the  former  deed 
may,  by  consent  of  parties,  be  corrected  by  interlineations,  and  both  deeds 
being  reacknowledged  and  recorded  afresh  as  of  a  subsequent  date,  may  be 
presumed  to  be  redelivered  as  of  the  new  date,  so  as  to  take  effect  from  their 
redelivery,    lb. 

3.  Tenants  of  the  mortgagor  under  a  lease  executed  subsequently  to  the  mort- 
gage, by  promising  to  pay,  and  paying  rent,  to  the  mortgagee  under  a  forfeited 
mortgage,  disentitle  the  mortgagor  from  recovering  the  same  from  them ;  they 
becoming  thereby,  through  attornment,  the  tenants  of  the  mortgagee.  Kim- 
ball v.  Lockwood  Sf  Smith,  138. 

4.  The  notice  of  sale  under  a  power  in  a  mortgage,  usually  required  to  be  ad- 
vertised by  the  mortgagee  or  his  assignees^*  a  public  newspaper  for  a  certain 
number  of  days  previous  to  the  sale,  is  designed  to  secure  the  attendance  of 
purchasers  of,  and  a  fair  price  for,  the  mortgaged  estate ;  and  where  such  a 
notice  was  not  signed  by  any  one,  and  gave  neither  the  name  of  the  mort- 
gagor, nor  of  the  mortgagee,  nor,  correctly,  a  reference  to  the  page  of  the 
volume  of  Land  Records  in  which  the  mortgage  was  recorded,  nor  even  the 
name  of  the  auctioneer  who  was  employed  to  sell  the  estate,  it  was  held  to 
be  family  defective,  and,  notwithstanding  a  sale  under  it,  a  redemption  of 
the  mortgaged  estate  was  decreed  to  the  assignee  of  the  equity ;  such  notice 
affording  to  persons  who  might  desire  to  purchase  the  estate  no  means  of 
ascertaining  the  validity  of  the  title  offered  to  them.  Hoffman  v.  Anthony  Sf 
others,  282. 

5.  In  ejectment  to  recover  possession  of  lands  mortgaged  to  the  plaintiff,  it  ap- 
pearing by  the  defendants'  plea,  that  the  mortgage  was  given  to  secure  the 
payment  of  a  promissory  note,  the  principal  sum  of  which  was  payable  at  the 
end  of  four  years,  but  the  interest  annually,  it  was  held,  that  the  condition  of 
the  mortgage  was  broken  by  the  non-payment  of  the  annual  interest  for  three 
years,  although  the  principal  sum  was  not  due ;  and  that  conditional  judgment 
for  possession  must  be  entered  up  for  the  plaintiff,  in  conformity  to  sect  7, 
ch.  189,  of  the  Revised  Statutes.     Carpenter  v.  Carpenter  &f  others,  542. 

6.  An  auction  sale  of  land  under  a  power  contained  in  a  mortgage  may  be 
avoided,  where,  by  a  mistake  in  the  advertisement,  the  sale  is  advertised  to 
be  made  in  one  year,  and  was  designed  to  be  made  and  was  actually  made  in 
the  succeeding  year ;  or  where  the  tract  of  land  as  advertised,  although,  by 
its  description,  it  includes  the  lot  sold,  contains  double  the  area  of  the  latter. 
Fenner  v.  Tucker,  551. 

7.  A  purchaser  at  such  a  sale,  who,  when  bid  against,  expostulates  with  a  lival 
bidder,  informing  him  of  his  losses,  and  telling  him  that  on  account  of  them 
he  ought  not  to  bid  against  him,  thereby  causing  the  bidder  to  withdraw  and 
obtaining  the  land  at  a  considerable  undervalue,  will  not  be  allowed  to  retain 
the  benefit  of  his  purchase  against  a  subsequent  mortgagee  of  the  land  who 
seeks  to  redeem  the  mortgage  under  which  the  sale  is  made.    lb. 

NEW  TRIAL. 
1.  Where  the  jury,  after  having  retired  to  consider  their  verdict  upon  an  indict- 
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ment  charging  a  statute  offence,  sent  for,  and  procured,  through  the  officer 
in  attendance  upon  them,  a  copy  of  the  Revised  Statutes  for  use  in  their  de- 
liberations, without  the  knowledge  and  consent  of  the  court  or  counsel,  their 
verdict,  convicting  the  defendant,  was,  upon  his  motion,  set  aside,  and  a  new 
trial  granted  to  him.    Slate  v.  Smith,  83. 

2.  Where  the  title  produced  by  a  plaintiff  in  an  action  of  trespass  and  eject- 
ment is  fatally  defective  for  a  cause  not  noticed  or  objected  by  the  defendant 
at  the  trial,  the  court  may,  nevertheless,  grant  to  the  defendant  a  new  trial 
on  the  ground  of  such  defect,  provided  it  is  apparent  that  the  defect,  if  ob- 
jected at  the  trial,  could  not  have  been  remedied  by  further  proof  on  the  part 
of  the  plaintiff.    Fitzpatrick  jr  others  v.  Fitzpatrick  g°  others,  64. 

8.  Where,  upon  the  trial  of  an  indictment  for  keeping  the  nuisance  of  an  ale- 
house, the  defendant  passed  to  the  jury  a  book  of  charges  for  the  purpose  of 
confirming  the  testimony  of  a  witness  who  kept  the  book,  and  who  swore  that 
at  the  time  laid  in  the  indictment  he  furnished  ale  by  the  cask,  at  the  ale- 
house, not  to  the  defendant,  but  to  another  person ;  held,  that  it  was  no 
ground  for  a  new  trial,  that  the  jury  might  have  been  influenced  to  convict 
the  defendant  by  the  suspicious  appearance  of  the  book,  commented  on  by 
the  attorney-general,  without  opportunity  on  the  part  of  the  defendant  to  an- 
swer or  explain  ;  or,  that  the  jury  might  have  been  swayed  by  other  charges 
in  the  book  against  the  defendant,  relating  to  a  period  prior  to  that  laid  in 
the  indictment,  to  which  the  attention  of  the  jury  was  not  directed,  and  which 
it  was  not  proved  that  they  saw.    State  v.  Sweetland,  90. 

4.  Unless  it  appears  that  a  party  excepting  to  the  suggestive  or  leading  charac- 
ter of  questions  put  by  his  opponent  to  his  witnesses  has  suffered  injury  there- 
from, a  court  of  error,  upon  a  bill  of  exceptions  which  does  not  disclose  the 
circumstances,  will  hardly  interfere  with  a  matter  so  amenable  to  circum-. 
stances,  and  so  much  within  the  discretion  of  the  judge  trying  the  cause. 
State  v.  Williams,  207. 

5.  The  supreme  court  has,  under  ch.  193,  sect  2,  of  the  Rev.  Stats.,  power  to 
entertain  a  petition  of  a  party  erroneously  nonsuited  by  the  court  of  common 
pleas,  filed  within  one  year  of  the  nonsuit,  although  such  nonsuit  was  not 
caused  by  any  accident,  mistake,  or  other  unforeseen  cause,  but  was  delib- 
erately ordered  by  the  common  pleas ;  a  party  improperly  nonsuited  by  the 
court,  when  he  had  a  right  to  the  judgment  of  the  jury  on  his  case,  not  having 
had  "a  full,  fair,  and  impartial  trial,"  in  the  sense  of  the  statute.  Thurston, 
Gardiner  £f  Co.  v.  Schroeder  fr  another,  272. 

6.  A  party  aggrieved  by  the  ruling  of  the  court  of  common  pleas  in  matter  of 
law,  and  whose  bill  of  exceptions  has  been  duly  allowed  by  the  judge  who 
tried  the  cause,  but  has  been  dismissed  by  the  supreme  court  because  he  had 
neglected  to  give  bond  to  prosecute  his  exceptions  as  required  by  ch.  192, 
sect  17,  of  the  Rev.  Stats.,  may,  nevertheless,  proceed,  for  the  same  cause,  by 
petition  for  new  trial  in  said  court,  under  ch.  193,  sect  2,  of  the  Rev.  Stats. 
lb. 

See  Reference  and  Referees,  2,  3,  4. 
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NORTH  PROVIDENCE,  ORDINANCE  OF. 

1.  The  ordinance  passed  by  the  town  council  of  North  Providence,  on  the  fourth 
day  of  March,  1850,  entitled  "  An  ordinance  for  the  government  and  regula- 
tion of  the  police  of  the  town  of  North  Providence,*  although  not  contained 
in  the  revised  ordinances  of  said  town  adopted  by  the  town  council  of  North 
Providence  in  1858,  is  not  repealed  thereby,  because  "not  repugnant  to  the 
provisions  of  the  ordinances  "  contained  therein,  and  so  not  within  the  repeal- 
ing clause  of  said  revision.     State  v.  Pollard,  290. 

2.  Nor  is  the  above  ordinance  repealed  by  the  fourth  section  of  the  act  of  the 
general  assembly,  passed  at  the  January  session,  1852,  entitled  "An  act  au- 
thorizing the  town  of  North  Providence  to  establish  bridewells,  and  for  other 
purposes."    lb. 

PATENTS. 
See  Equity,  IS,  14, 15.  m 

PERSONAL  LIABILITY  OF  STOCKHOLDERS. 
See  Corporation,  1,  2,  8,  4,  5. 

PEWS  AND  PEJV-HOLDERS. 
See  Corporation,  7. 

PLEADINGS  AND  PRACTICE  AT  LAW. 

1.  A  plea  that  "said  several  supposed  causes  of  action  in  said  counts  men- 
tioned, if  any  such  there  be  or  still  are"  did  not  accrue  within  six  years,  is 
defective,  for  not  confessing  the  causes  of  action  which  it  seeks  to  avoid ;  but, 
as  the  defect  is  formal  merely,  by  force  of  ch.  184,  §  4,  of  the  Rev.  Stats,  the 
court  must  support  the  plea,  though,  for  this  cause,  specially  demurred  to. 
Marchant,  Trustee,  v.  The  Valley  Falls  Baptist  Church,  24. 

2.  Where  both  counts  of  a  declaration  relate  to  the  same  cause  of  action,  and 
one  is  good  and  the  other  bad,  a  verdict  for  entire  damages  on  the  whole 
declaration  will  be  supported,  upon  motion  in  arrest,  by  being  applied  to 
the  good  count.    Aldrich  v.  Lyman,  98. 

8.  Under  the  statutes  of  Rhode  Island,  which  authorize  and  require  the  executor 
or  administrator  of  a  deceased  party  to  a  pending  action  at  law,  wherein  the 
cause  of  action  survives,  to  appear  and  further  prosecute  or  defend  the  ac- 
tion, and  also  define  the  entry  of  a  suit  in  court  to  be,  the  filing  of  the  neces- 
sary papers  in  the  case  with  the  clerk  and  the  payment  to  him  of  the  entry 
fee  on  the  first  or  second  day  of  the  term,  a  plea  in  abatement  of  an  action) 
the  declaration  in  which,  following  the  writ,  is  in  the  name  of  a  deceased 
plaintiff,  "  that,  after  the  service  of  the  writ,  and  before  the  filing  and  enter- 
ing of  the  action  in  court,  the  plaintiff  died,  and  an  administrator  was  ap- 
pointed and  qualified  to  act  for  her  estate,"  is  bad  upon  demurrer ;  inasmuch, 
as  it  is  consistent  with  the  supposition,  that  the  plaintiff  may  have  died  after 
the  filing  of  the  declaration,  which  then  would  properly  be  in  her  name,  and 
before  the  entry  of  the  action  in  court.     Webster  v.  Baggs,  247. 
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4.  The  bar  of  the  statute  of  limitations  cannot,  iri  Rhode  Island,  be  indefinitely 
postponed  by  continuances  of  process  issued  from  term  to  term,  as  under  the 
English  practice  and  statutes;  but  the  8th  section  of  ch.  177,  of  the  Bey. 
Stats,  allows  one  year,  and  one  year  only,  after  the  defeat,  from  inability  to 
serve  the  writ,  of  an  action  commenced  in  due  time,  within  which  to  bring  a 
new  action  for  the  same  cause.     Toft  jr  Co.  v.  Daggett,  266. 

5.  If  a  plea,  justifying  a  libel  which  contains  distinct  things,  may  justify  a  part 
only,  it  will,  at  all  events,  be  bad  on  general  demurrer,  if  where  the  libellous 
matter  be  all  charged  in  one  count,  it  do  not  deny  or  justify  the  whole  libel- 
lous matter  so  charged,  or  do  not  justify  all  the  charges  in  the  libellous  matter 
which  it  professes  to  cover.    Ames  v.  Hazard,  835. 

6.  The  judge  trying  a  cause,  with  a  jury,  has  a  discretion  with  regard  to  the 
order  of  proof;  and  it  is  no  improper  exercise  of  this  discretion  for  him  to 
allow  a  party,  who  has  closed  his  evidence  upon  the  mistaken  supposition 
that  a  material  fact  is  admitted,  to  submit  evidence  of  the  fact  to  the  jury, 
after  the  objection  is  made  by  the  other  party  that  the  material  fact  has  not 
been  proved.     Town  of  Hopkinton  v.  Watte,  Toum  Treasurer,  874. 

7.  Where  the  owners  and  their  lessees  of  lands,  through  which  a  highway  is 
laid  out,  unite  in  an  appeal  from  the  decree  of  the  town  council  laying  out 
the  highway,  upon  the  grounds  that  the  highway  was  unnecessary,  and  that 
no  damages  were  awarded  to  them,  and  at  the  trial  of  the  appeal  claim  joint 
damages,  it  is  no  matter  in  arrest  of  judgment  that  separate  damages  have 
not  been  assessed  to  them.  Thornton  jr  others  v.  Town  Council  of  North 
Providence,  483. 

8.  Where  a  claim  allowed  by  the  commissioners  upon  the  estate  of  a  deceased 
insolvent  is  stricken  by  the  administrator  from  the  commissioner's  report,  and 
the  claimant  recovers  in  an  action  at  common  law  judgment  for  his  claim  or 
any  portion  of  it,  the  practice  is  to  order  the  plaintiff's  costs,  as  well  as  debt, 
to  be  added  to  the  commissioner's  report;  the  case  falling  within  the  spirit, 
if  not  the  letter,  of  sect  14,  ch.  158,  of  the  Rev.  Stats,  as  to  the  disposition 
of  the  plaintiff's  costs.    Mathewson  v.  TiUinghast,  Administrator,  223. 

See  Bond  fob  the  Liberty  of  the  Jail  Yard,  4 ;  New  Trial,  6 ; 
Mechanic's  Lien,  1 ;  Insurance,  4. 

POSTHUMOUS  CHILDREN. 
See  Evidence,  6. 

POWERS. 

1.  An  advertisement,  giving  notice  of  a  mortgagee's  sale  under  a  power  con- 
tained in  the  mortgage,  is  sufficient,  although  not  signed  by  the  mortgagee, 
and  although  the  mortgaged  premises  to  be  sold  are  described  in  it  no  more 
particularly,  than  as  "  situated  in  the  northerly  part  of  the  city  of  Providence, 
being  the  lot  of  land  No.  10  (ten)  on  the  plat  of  the  land  of  S.  W.,  surveyed 
and  platted  by  H.  F.  W.,  July  7, 1845,"  provided  the  plat  be  recorded.  Fitz- 
patrick  fr  others  v.  Fitzpatrick  fr  others,  64. 

2.  Where  a  deed  is  so  defectively  executed  under  a  power  contained  in  a 
mortgage  as  to  be  void,  and  is  followed  by  a  quitclaim  deed  of  the  title,  exe- 
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cuted  by  the  grantee  to  the  mortgagee  who  sold  under  the  power,  the  former 
deed  may,  by  consent  of  parties,  be  corrected  by  interlineations,  and  both 
deeds  being  reacknowledged  and  recorded  afresh  as  of  a  subsequent  date, 
may, be  presumed  to  be  redelivered  as  of  the  new  date,  so  as  to  take  effect 
from  their  redelivery.  lb. 
8.  The  notice  of  sale  under  a  power  in  a  mortgage,  usually  required  to  be  ad- 
vertised by  the  mortgagee  or  his  assignees,  in  a  public  newspaper,  for  a  cer- 
tain number  of  days  previous  to  the  sale,  is  designed  to  secure  the  attendance 
of  purchasers  of,  and  a  fair  price  for,  the  mortgaged  estate  ;*  and  where  such 
a  notice  was  not  signed  by  any  one,  and  gave  neither  the  name  of  the  mort- 
gagor, nor  of  the  mortgagee,  nor,  correctly,  a  reference  to  the  page  of  the 
volume  of  Land  Records  on  which  the  mortgage  was  recorded,  nor  even  the 
name  of  the  auctioneer  who  was  employed  to  sell  tho  estate,  it  was  held  to  be 
fatally  defective,  and,  notwithstanding  a  sale  under  it,  a  redemption  of  the 
mortgaged  estate  was  decreed  to  the  assignee  of  the  equity ;  such  notice 
affording  to  persons  who  might  desire  to  purchase  the  estate  no  means  of  as- 
certaining the  validity  of  the  title  offered  to  them.  Hoffman  v.  Anthony  £- 
others,  282. 

4.  A  widow,  made  by  her  husband's  will  life  tenant  of  his  real  estate,  was  also 
authorized  by  the  will,  in  case  she  should  require  anything  more  than  the 
profits  of  the  estate  for  her  comfortable  support  and  maintenance,  to  sell  so 
much  of  it,  as  should,  in  her  judgment,  be  necessary  for  that  purpose :  and 
the  remainder  of  said  estate,  if  any,  was  to  go  to  the  son  and  certain  grand- 
children of  the  testator,  in  such  manner  and  proportion  as  she,  by  her  last 
will  and  testament  might  direct.  She  married  again ;  and  just  before  the 
marriage  conveyed  the  homestead  estate  of  her  old  husband  to  her  new  one, 
for  the  nominal  consideration  of  twelve  hundred  dollars,  "  said  sum,"  as  she 
expressed  it  in  her  deed,  "  being  necessary,  in  my  judgment,  for  my  comfort- 
able support"  The  real  consideration  of  the  deed,  however,  was  the  con- 
templated marriage,  and  about  one  hundred  dollars  paid  to  her  by  her  be- 
trothed, the  defendant,  at  the  time  the  deed  was  executed,  to  enable  her  to 
settle  a  debt  she  was  owing.  Held,  that  this  was  a  fraudulent  execution  by 
the  widow  of  the  power  of  sale  intrusted  to  her ;  and  that  upon  her  death, 
intestate,  those  entitled  to  the  estate  in  remainder  under  the  will  of  her  first 
husband  might,  in  equity,  compel  her  second  husband,  as  their  trustee,  to 
convey  the  estate  to  them,  according  to  their  interest,  upon  condition  of  re- 
paying to  him  the  hundred  dollars  with  interest,  after  deducting  therefrom 
the  rents  and  profits  of  the  estate,  received  by  him  since  the  death  of  the 
life  tenant,  with  all  just  allowances.    Hutchinson  jr  others  v.  Cole,  814. 

5.  Where  a  testator,  by  his  will,  gave  to  his  wife  "  all  his  property,  both  real 
and  personal,  of  which  he  was  possessed  at  his  decease,  after  paying  all  his 
just  debts,"  and  then  gave  her  power  to  sell  any  part  of  his  property  for  the 
payment  of  his  debts  and  the  support  and  education  of  his  daughter  until  she 
arrived  at  the  age  of  eighteen  years,  when  the  daughter  was  to  have  one  half 
of  his  property,  but  in  the  event  of  her  death  before  eighteen  the  wife  was 
to  have  the  whole,  held,  that  the  wife  had  an  indefeasible  title  in  fee  to  an 
undivided  half  of  the  real  property  of  the  testator,  and  by  virtue  of  this  in- 
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terest,  and  her  power  under  the  will  to  sell  the  other  half,  could  give  a  good 
title  in  fee  to  any  specific  portion  of  the  testator's  real  estate.  Carpenter  v. 
Brown,  383. 
6.  An  auction  sale  of  land  under  a  power  contained  in  a  mortgage  may  be 
avoided,  where,  by  a  mistake  in  the  advertisement,  the  sale  is  advertised  to 
be  made  in  one  year,  and  was  designed  to  be  made  and  was  actually  made  in 
the  succeeding  year ;  or  where  the  tract  of  land  as  advertised,  although  by 
its  description  it  includes  the  lot  sold,  contains  double  the  area  of  the  latter. 
Fenner  v.  Tucker,  551. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1.  An  agreement  by  the  parties  to  promissory  notes,  made  subsequently  to  the 
notes,  that  certain  commissions,  contemplated  by  the  agreement  to  be  earned 
by  the  maker  of  the  notes  in  the  business  of  the  holders,  should  be  applied 
to  the  payment  of  the  notes,  if  sufficient,  until  the  whole  amount  due  upon 
them  was  paid ;  and  if  the  whole  amount  was  not  thus  paid  at  the  maturity 
of  the  notes,  that  a  renewal  note  should  be  received  for  the  balance  payable 
in  two  years,  is  no  bar  to  an  action  upon  the. notes,  within  the  two  years,  for 
the  recovery  of  the  amount  due  thereon.  Thurston,  Gardner  g°  Co.  v.  James, 
108. 

2.  The  mere  taking  of  security  from  the  principal  debtor  upon  promissory 
notes,  by  way  of  mortgage  of  his  property,  is  no  discharge  of  a  surety  upon 
the  notes.  lb. 

3.  The  payees  of  a  note,  who  were  New  York  stockbrokers,  had  received  it 
from  the  defendant  as  collateral  security  for  any  balance  which  might  accrue 
in  their  favor  in  the  course  of  his  stock  transactions,  carried  on  through  them ; 
and  a  large  balance,  far  exceeding  the  amount  of  the  note,  had  accrued  in 
their  favor  growing  out  of  stock  transactions  not  proved  to  be  impeacha- 
ble under  the  New  York  statutes  against  stock-jobbing  and  gambling  in 
stocks.  In  this  state  of  things  the  plaintiff,  who  was  an  execution  debtor  of 
the  defendant,  and  for  the  purpose  of  attaching  thereon  in  the  hands  of  the 
plaintiff's  attorney  the  amount  which  he  might  pay  on  the  execution,  re- 
ceived the  note  indorsed  in  blank  by  the  brokers,  after  it  was  overdue,  under 
a  contract  to  sue  it  in  his  own  name,  with  the  right  to  take  to  his  own  use,  at 
the  rate  of  fifty  per  cent.,  so  much  of  the  judgment  he  should  recover  as  he 
might  wish  to  use,  — he  paying  the  costs  of  collection  on  what  he  might  take, 
—  and  to  transfer  the  balance  of  the  judgment  to  the  brokers.  Held,  in  a  suit 
on  the  note,  that  the  transfer  of  the  note  could  not  be  objected  to  by  the 
defendant  as  void  for  champerty ;  and  that,  although  the  note  was  subject  in 
the  hands  of  the  plaintiff  to  all  the  defences  that  it  would  have  been  had  it 
been  sued  by  the  brokers,  as  well  from  the  character  of  the  transfer  as  be- 
cause transferred  when  overdue,  yet  that  it  was  supported  by  the  legal 
portion  of  their  balance  of  account  against  the  defendant  exceeding  its 
amount,  although  a  portion  of  the  balance  grew  out  of  stock  transactions 
carried  on  by  them  for  the  defendant  in  which  the  sellers  had  not  the  stock 
to  deliver ;  there  being  no  proof  that  a  general  scheme  was  entered  into 
between  the  brokers  and  the  defendant  to  violate,  in  their  transactions,  the 
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laws  of  New  York  in  regard  to  stock-jobbing  and  gambling,  or  that  the 
brokers  were  cognizant  of  the  objectionable  portion  of  the  defendant's  stock 
transactions,  that  the  sellers  had  not  stock  to  deliver.  Thompson  v.  Ide, 
217. 

4.  Where  no  particular  place  for  payment  is  named  in  a  note,  payment 
must  be  demanded  of  the  maker,  in  order  to  charge  the  indorser,  on  the  last 
day  of  grace,  either  personally,  or  at  his  place  of  business  or  abode ;  and 
written  notice  to  the  maker,  by  mail,  given  by  a  bank  with  whom  the  note 
is  left  for  collection,  and  previous  to  the  note's  falling  due,  that  the  note  has 
been  so  left,  and  of  the  day  of  payment,  will  not  be  a  sufficient  demand  upon 
the  maker  to  render  the  indorser  liable.    Barnes  v.  Vaughan,  259. 

5.  An  agreement  by  the  holders  of  a  promissory  note  to  release  the  indorser 
of  it,  upon  condition  of  something  to  be  done  by  the  maker,  cannot  avail  the 
indprser  in  defence  to  an  action  against  him  on  the  note,  as  a  release  by  way 
of  equitable  estoppel,  unless  the  condition,  in  the  fair  sense  of  the  agreement, 
has  been  fully  performed  by  the  maker,  although  the  non-performance  of 
the  condition  is  in  no  way  chargeable  upon  the  indorser.  Whatcheer  Bank 
v.  Gushing,  803. 

6.  Where  a  bank  holding  an  indorsed  note,  agreed  with  the  maker  and  the 
indorser,  that  if  the  former,  who  had  stopped  payment,  would  prefer  its 
claims  against  him,  including  the  note,  in  the  first  class  of  his  .assignment 
with  other  banks,  it  would  release  the  indorser,  and  the  maker  put  the  claims 
of  the  bank  nominally  in  the  first  class  of  his  assignment  with  other  banks, 
but  really  postponed  them  in  payment  to  debts  exceeding  in  amount  $30,000, 
Held,  in  an  action  by  the  bank  against  the  indorser,  that  the  bank  was  not 
equitably  estopped  by  the  agreement  from  pursuing  the  indorser,  inasmuch 
as  the  condition  of  the  agreement  had  not  been  fairly  performed  by  the 
maker,  although  without  fault  on  the  part  of  the  indorser.  lb. 

7.  He  who  indorses  a  note  payable  to  another  at  the  time  it  is  made,  is  to  the 
payee,  a  joint  and  several  promisor  with  the  maker ;  and  as  such,  although 
but  a  surety  as  between  himself  and  the  maker,  all  promises  and  part 
payments  made  by  the  maker  equally  affect  his  liability  under  the  stat- 
ute of  limitations,  as  if  made  by  himself.  Perkins,  Administrator,  v.  Barstow, 
505. 

8.  There  is  no  legal  intendment,  under  chapter  78  of  the  Revised  Statutes, 
that  domestic  liquors,  sold  in  large  quantity,  are  illegally  sold,  so  as  to  re- 
lieve a  defendant,  who  attempts  to  impeach  his  own  promissory  note  upon 
the  ground  that  it  was  given  to  secure  the  price  of  liquors  illegally  sold, 
from  the  burden  of  satisfying  the  jury,  by  direct  or  circumstantial  proof, 
that  the  plaintiffs  were  not  manufacturers  or  distillers  of  liquors  in  this  or 
some  other  state,  or  that  the  sale  was  not  made  for  the  purpose  of  exporta- 
tion.    Craig  fr  Co.  v.  Proctor,  547. 

PROSECUTOR. 
Wife  of,  a  witness,  though  the  husband  is  bound  for  costs,  unless  the  prosecution 
be  maintained.    State  v.  Borden,  495. 
VOL.  HI.—  AMB8.  ..  53 
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RAILROADS. 
The  fourth  section  of  the  "  act  in  relation  to  railroads,"  (Dig.  1844,  pp.  838, 
839,)  giving  an  action  to  any  one  injured  by  the  neglect  of  a  railroad  com- 
pany to  ring  the  bell  upon  their  locomotive  engine  for  the  distance,  at  least, 
of  eighty  rods  from  the  place  where  the  railroad  crosses  any  turnpike,  high- 
way, or  public  way,  upon  the  same  level  with  the  railroad,  and  to  keep  the 
same  ringing  until  the  engine  shall  have  crossed  such  turnpike  or  road,  was 
exclusively  designed  for  the  benefit  of  persons  crossing  the  turnpike,  high- 
way, or  public  way  on  a  level  with  the  railroad ;  and  hence,  a  person  who 
is  injured  by  the  engine,  whilst  he  is  walking  along  the  track  of  the  railroad 
and  not  at  any  crossing,  cannot  recover  damages  against  the  railroad  com- 
pany for  such  injury,  upon  the  ground  that  the  injury  was  caused  by  their 
neglect  to  ring  the  bell  upon  their  locomotive,  as  required  by  the  statute. 
ODonnell  v.  The  Providence  fr  Worcester  Railroad  Co.  216. 

REFERENCE  AND  REFEREES.  . 

1.  An  action  of  covenant  cannot  be  maintained  upon  a  sealed  agreement  to 
submit,  under  a  rule  of  court,  a  pending  action  and  all  matters  in  dispute  to 
certain  referees,  for  the  non-performance  of  their  award,  though  the  award 
be  established  by  judgment,  unless  the  agreement  of  submission  contain  some 
stipulation  to  perform  it ;  the  remedy  in  such  case,  if  it  be  one  that  the  ex- 
ecution of  a  common-law  court,  out  of  which  the  rule  issues,  will  not  afford, 
being  a  remedy  in  law  or  equity  suited  to  the  case.    Sprague  v.  Hull,  27. 

2.  A  party  to  a  reference  cannot  object  to  the  report,  that  he  was  surprised  by 
a  ground  of  defence  taken  at  the  hearing  before  the  referees,  and  was  un- 
prepared to  meet  it  by  proof,  if  at  the  hearing  he  did  not  ask  for  delay,  but 
by  going  on,  notwithstanding  his  surprise,  is  deemed  to  have  completely 
waived  it    Brown  v.  Steere,  Executor,  251. 

3.  A  report  of  referees  will  not  be  set  aside  and  a  new  trial  before  the  referees 
ordered,  on  account  of  the  discovery  of  new  and  further  evidence  which  is 
cumulative  only  and  not  controlling  in  its  character,  especially  when  the 
effect  will  be  to  delay  the  settlement  of  the  estate  of  a  deceased  person.  lb. 

4.  An  avowal  by  a  referee,  after  his  appointment  and  before  the  hearing,  of 
an  opinion  adverse  to  the  claim  submitted  to  him,  is  good  cause  not  only  to 
set  aside  his  report,  but  to  discharge  the  rule  appointing  him ;  the  court  re- 
quiring in  referees  the  judicial  attribute  of  impartiality,  unless  indeed  the 
parties  have  agreed  to  waive  it  lb. 

REGISTRY  OF  BIRTHS,  MARRIAGES  AND  BURIALS. 
See  Evidence,  8. 

REMOVAL  OF  CAUSES  INTO  CIRCUIT  COURT  OF  THE 
UNITED  STATES. 
1.  Upon  a  petition  for  the  removal  of  a  cause  from  a  state  court  to  a  court  of 
the  United  States,  the  former  has  no  discretion  to  refuse  one  entitled  to  the 
jurisdiction  invoked,  but  a  judicial  discretion  merely  to  decide  and  declare 
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whether  the  petitioner  is  thus  entitled.    James  fr  Wife  v.  Thurston,  Gardiner 
£  Co.  428. 

2.  A  party  plaintiff,  who  although  not  indispensable  to  the  maintenance  of  a 
bill  in  equity  is  nevertheless  entitled  upon  the  face  of  the  bill  to  a  decree; 
cannot,  for  the  purpose  of  removal,  be  regarded  as  no  party  to  the  bill ;  the 
criterion  of  a  mere  nominal  party,  for  such  purpose,  being,  whether  the  party 
is  entitled  or  subject  to  a  decree ;  and  therefore,  where  such  a  party  was  co- 
plaintiff  with  others,  but  not,  like  them,  a  citizen  of  the  state  in  whose  court 
the  suit  was  brought,  his  presence  was  held  fatal  to  a  petition  by  the  defend- 
ants for  the  removal  of  the  cause  into  a  circuit  court  of  the  United  States, 
although,  but  for  this  objection,  they  would  have  been  entitled  to  remove 
it.    lb. 

3.  An  assignee  for  the  benefit  of  creditors,  a  citizen  of  the  State  of  Rhode  Is- 
land, filed  a  bill  in  equity  in  the  state  court,  against  a  Massachusetts  creditor  of 
his  assignor,  who  had  obtained  a  state  execution,  and  the  officer  charged  with 
the  service  of  the  execution,  who  was  a  citizen  pf  Rhode  Island,  to  establish 
his  trust,  and  to  enjoin  the  sale  of  the  trust  property  levied  upon  by  the  exe- 
cution. Upon  a  petition  by  the  execution  creditor  to  remove  the  bill  into 
the  circuit  court  of  the  United  States  for  the  Rhode  Island  District,  Held, 
that  the  officer  was  not  a  formal,  official,  or  unnecessary  party  to  the  bill,  so 
that  his  being  a  co-defendant  could  be  disregarded  by  the  court  in  consider- 
ing whether  the  applicant  was  entitled  to  the  jurisdiction  which  he  invoked ; 
and  that  the  petition  must  be  dismissed.    Nye  v.  Nightingale,  Assignee,  439. 

REPORT  OF  REFEREES. 
See  Reference  and  Referees,  2,  3,  4. 

RESCISSION  OF  SALE. 
In  trover  by  the  vendor,  for  goods  purchased  on  credit  by  the  defendant  by 
means  of  fraudulent  misrepresentations  of  his  own  property  and  that  of  an- 
other by  whose  acceptances  he  secured  payment  for  the  goods,  it  is*  not  ne- 
cessary— the  drafts  being  overdue  and  worthless  from  the  insolvency  of  both 
parties  to  them  at  the  time  of  action  brought  —  to  restore,  or  offer  to  restore, 
them  to  the  defendant  before  the  commencement  of  the  action ;  but  it  is  suf- 
ficient, if  they  are  brought  into  court  at  the  trial,  to  be  impounded  for  the 
use  of  the  defendant ;  and,  in  such  case,  cash  and  the  note  of  a  third  person, 
originally,  or  before  the  discovery  of  the  fraud,  received  by  the  vendor  in 
part  payment  for  the  goods,  need  not  be  restored  to  the  defendant  at  all,  to 
enable  the  vendor  to  maintain  such  action  against  him  for  the  balance  of  the 
goods  included  in  the  purchase,  out  of  which  he  had  been  defrauded.  Duval 
j*  Iglehart  v.  Mowry,  479. 

SALE  UPON  EXECUTION,  ADJOURNMENT  OF. 
See  Execution,  1,  2. 

SALE,  RESCISSION  OF. 
See  Rescission  of  Sale,  l. 
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[SCHOOL  COMMISSIONER. 

1.  Trespass  is  the  proper  form  of  action  to  be  brought  against  the  trustees  of  a 
school  district,  by  one,  against  whom  they  hare  illegally  assessed  and  ordered 
to  be  collected  a  school  tax.     Crandall  v.  James  Sf  others,  144. 

2.  Upon  the  trial  of  such  an  action,  the  decision  of  the  school  commissioner 
and  a  justice  of  the  supreme  court,  upon  appeal,  under  ch.  68,  sects.  1  and  2, 
that  a  tax  has  been  illegally  assessed,  is  conclusive,  both  in  law  and  fact,  upon 
the  parties  to  the  appeal,  as  to  that  question ;  and  this  construction  of  the 
statute  does  not  bring  it  into  conflict  with  sect  15,  art.  1,  of  the  constitution, 
which  declares,  that "  the  right  of  trial  by  jury  shall  remain  inviolate."    lb. 

SCHOOL  DISTRICT  (WHO  A  VOTER  IN). 
Any  resident  of  a  school  district,  qualified  at  the  time,  as  a  registered  voter,  to 
vote  in  town  meeting,  is  entitled  to  vote  in  the  district  meeting  to  assess  a  tax 
for  the  repair  or  improvement  of  the  district  school-house,  provided  he  be  lia- 
ble, on  account  of  his  personal  estate  to  contribute  to  the  tax  for  which  he 
votes,  although  he  has  never  been  assessed  for  such  personal  estate,  and  his 
name  is  not  upon  the  last  list  of  town  voters.  Appeal  of  Sylvester  R.  Pearce  $* 
others,  Appendix,  589. 

See  School  Commissioner,  1,  2. 

SCHOOL-HOUSE. 

The  trustees  of  a  school  district  may,  subjedt  to  the  control  of  the  district  meet- 
ing, lawfully  permit  the  district  school-house  to  be  used,  out  of  school  hours, 
for  the  purpose  of  private  instruction  in  vocal  music  of  the  district  scholars 
and  of  others  residing  in  the  district ;  and  it  is  no  objection  to  such  use  that 
the  teacher  is  compensated  by  private  subscription  or  otherwise.  Appeal  of 
John  W.  Barnes,  Appendix,  591. 

SETTLEMENT. 
A  wife  follows  the  settlement  of  her  husband,  whether  it  be  in  this  state  or  in 
any  of  the  United  States,  and  thereby  loses  her  former  settlement  in  a  town 
of  this  state ;  and  if  she  afterwards  return  to  this  state,  cannot,  by  virtue  of 
ch.  51,  sect  13,  of  the  Revised  Statutes  be  removed,  as  a  pauper,  to  the  town 
of  her  former  settlement  in  this  state, — that  not  being  the  town  to  which  she 
belongs,  or  in  which  she  was  last  legally  settled.    Exeter  v.  Richmond,  149. 

SHELLEY'S  CASE  (RULE  IN). 
See  Wills,  4. 

SHERIFF  (POWER  TO  ADJOURN  SALE  UPON  EXECUTION). 
See  Execution,  1,  2. 

SIDEWALKS. 
A  notice  given  by  the  street  commissioners  of  the  city  of  Providence  to  the 
owner  of  two  estates  on  the  same  street,  that  he  must,  before  a  time  specified 
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in  the  notice,  alter  and  improve  the  sidewalk  adjoining  his  estate,  situated  on 
the  street,  without  specifying  which  estate,  is  bad  for  uncertainty ;  nor  is  it 
well  served,  under  die  statute  "concerning  sidewalks  in  the  town  of  Provi- 
dence," if  the  owner  be  a  resident  of  the  city,  by  being  left,  during  his  tem- 
porary absence,  at  his  boarding-house,  the  statute  in  such  case  requiring  per- 
sonal service ;  and  the  neglect  of  the  owner  to  improve  the  sidewalk  adjoining 
that  one  of  his  estates  intended  by  the  commissioners,  upon  such  notice,  will 
not  justify  the  city  in  assessing  against,  and  exacting  from  the  owner,  the  ex- 
penses paid  by  the  city  surveyor  in  making  the  improvement  Simmons  v. 
Gardiner,  City  Treasurer,  255. 

SUBMISSION. 
See  Reference  and  Referees. 

TAXES. 

1.  The  interest  of  a  religious  society  in  lands  leased  by  them,  and  upon  which 
they  have  erected  a  building,  partly  occupied  by  them  for  religious  worship 
and  partly  rented  for  stores  and  other  purposes,  —  the  rents  and  profits  be- 
ing appropriated  exclusively  to  religious  uses,  —  is  exempted  from  general 
taxation  by  sect.  2,  ch.  87,  of  the  Rev.  Stats.;  but  not  from  an  assessment 
made  upon  it  for  benefits  derived  from  the  laying  out  of  a  new  street,  in  the 
vicinity,  under  the  act  of  January,  1854,  entitled  "  An  Act  in  relation  to  the 
laying  out,  enlarging,  straightening,  and  otherwise  altering,  streets  in  the  city 
of  Providence."  Second  Unioersalist  Society  in  Providence  v.  The  City  of 
Providence,  285. 

2.  Where  a  religious  society  held  lands  under  leases  which  covenated  that  the 
society  should  pay  all  taxes  assessed  upon  the  demised  premises,  and,  at  the 
request  of  the  treasurer  of  the  society,  the  lands,  for  their  interest  in  which 
the  lessors  had  before  been  taxed,  were,  for  the  convenience  of  the  society  in 
paying  such  tax,  assessed  solely  to  the  society,  Held,  upon  an  action  brought 
by  the  society  to  recover  back  such  tax  as  illegally  assessed,  —  the  same  hav- 
ing been  paid  under  protest,  —  that  the  society  were  equitably  estopped  from 
objecting  to  the  change  of  assessment    lb. 

8.  Where  a  lessee  voluntarily  pays  a  city  street-assessment,  duly  made  against 
the  lessors  for  their  reversionary  interest  in  the  demised  premises,  it  cannot 
be  recovered  back  from  the  city,  although  there  was  no  obligation  upon  the 
lessee  to  pay  it  under  the  covenants  of  the  lease.    lb. 

4.  R.  W.  G.,  who  had  a  double  residence  in  the  towns  of  W.  and  P.,  was,  in 
December,  1856,  taxed  for  personal  property  in  the  town  of  W.  where  he  had 
been  a  tax-payer  and  voter  for  several  years.  On  the  81st  day  of  March, 
1857,  a  tax-act  went  into  operation,  which  provided,  that  persons  should  be 
taxable  for  their  personal  estate  in  the  towns  in  which  they  had  their  actual 
abode  for  the  greater  portion  of  the  twelve  months  next  preceding  the  first 
day  of  April  in  each  year.  Held,  that  R.  W.  G.  having  had  his  actual  abode 
in  the  town  of  P.  for  more  than  six  months  next  before  the  first  day  of  April, 
1857,  was,  in  the  September  of  that  year,  taxable  for  his  personal  property, 
58* 
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in  the  town  of  P. ;  and  that  the  tax  act  was  not  made  to  retroact,  by  taking 
into  account  R.  W.  G.'s  place  of  actual  abode  prior  to  its  going  into  operation, 
in  order  to  ascertain  his  place  of  taxation  under  it,  after  it  went  into  opera- 
tion.    Greene  v.  Gardiner \  City  Treasurer,  242. 

5.  The  time  of  redemption  of  a  tax  title,  accrued  under  the  act  contained  in  the 
Digest  of  1844,  is  not  enlarged  from  six  months  to  one  year  by  the  act  of 
March  13, 1855,  contained  in  the  Revised  Statutes  of  1857;  the  proviso  in 
the  repealing  clause  in  the  latter  act  expressly  saving  all  rights  vested  under 
the  former  act.    McCuUoch  v.  Dodge  jr  another,  346. 

6.  Where  the  time  of  redemption  is  past,  if  the  owner  of  an  estate  sold  for  taxes 
would  avail  himself  of  a  waiver  of  the  tax  title,  made  on*  condition  that  he 
would  on  a  day  certain  exhibit  proof  of  his  ownership  and  former  right  to 
redeem,  he  must  comply  with  the  condition  before  he  can  avail  himself  of  the 
waiver,    lb.  % 

7.  Upon  a  mere  bill  to  redeem  a  tax  title  upon  the  ground  that  the  tender  re- 
quired by  the  statute  had  been  made  within  the  legal  time  of  redemption,  the 
complainant  can  have  no  relief  upon  the  grounds,  that  no  tax  was  assessed, 
or  that  the  tax  was  illegally  assessed,  or  that  the  person  who  acted  as  collector 
of  taxes  was  not  collector,  or  that  the  sale  was  void,  or  the  deed  void,  although 
the  bill  speaks  of  the  sale  as  made  by  a  person  who  assumed  to  be  collector, 
and  of  the  assessment  and  sale  and  deed  as  pretended ;  the  bill  not  seeking 
relief  upon  these  latter  grounds,  and  containing  no  specific  allegations  fitted  to 
them.    lb. 

8.  A  Massachusetts  manufacturing  corporation,  which  has  hired  by  lease  parol 
print  works  in  this  state,  is  not  taxable  in  the  town  where  the  works  are  situ- 
ated for  its  cotton  cloth  there  in  process  of  being  printed  and  prepared  for 
market ;  such  cloth  *not  being  "  merchandise "  or  "  stock  in  trade  *  in  the 
sense  of  section  13,  chapter  38  of  the  Revised  Statutes.  Woodman,  Collector, 
v.  The  American  Print  Works,  470. 

See  Sidewalks,  1. 

TENANTS  IN  COMMON. 
See  Evidence,  5. 

TENDER. 
See  Costs,  1 ;  Rescission  of  Sale,  1. 

TRADE-MARK. 
The  name  of  "  Roger  Williams  Long  Cloth"  is  capable  of  being  appropriated 
by  a  manufacturer  to  cotton  cloth  of  his  manufacture,  to  distinguish  it  from 
cloth  of  the  same  general  description  manufactured  by  others ;  and  if,  to  the 
knowledge  of  the  public,  it  be  so  appropriated  by  the  plaintiff,  a  person  who 
stamps  the  name  of  "  Roger  Williams "  on  his  cloth  of  similar  description, 
with  the  design  and  effect  of  fraudulently  passing  it  upon  the  market  as  and 
for  cloth  manufactured  by  the  plaintiff,  to  the  lessening  of  the  gains  and  credit 
as  a  manufacturer  of  the  latter,  is  liable  to  him  for  the  injury  caused  thereby. 
Barrows  v.  Knight,  434. 
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TRESPASS,  ACTION  OF. 

1.  Trespass  is  the  proper  form  of  action  to  be  brought  against  the  trustees  of  a 
school  district,  by  one,  against  whom  they  have  illegally  assessed  and  ordered 
to  be  collected  a  school  tax.     Crandall  v.  James  fr  others,  144. 

2.  Upon  the  trial  of  such  an  action,  the  decision  of  the  school  commissioner  and 
a  justice  of  the  supreme  court,  upon  appeal,  under  ch.  68,  sects.  1  and  2,  that 
a  tax  has  been  illegally  assessed,  is  conclusive,  both  in  law  and  fact,  upon  the 
parties  to  the  appeal,  as  to  that  question ;  and  this  construction  of  the  statute 
does  not  bring  it  into  conflict  with  sect.  15,  art  1,  of  the  constitution,  which 
declares,  that  "  the  right  of  trial  by  jury  shall  remain  inviolate."    lb. 

TRESPASS  AND  EJECTMENT. 

1.  A  defendant  in  trespass  and  ejectment  cannot,  at  least  under  ordinary  pleas 
to  the  maintenance  of  the  action,  protect  his  possession  by  setting  up  an 
outstanding  mortgage  of  the  ancestor  of  the  plaintiff  purchased  in  by  the 
defendant  pending  the  action ;  nor  by  setting  up  such  a  mortgage  discharged 
of  record  before  the  commencement  of  the  action,  but  assigned  to  him  pend- 
ing the  action ;  although  he  proves  that  the  mortgage  was  purchased  by  him 
before  the  action  and  discharged  by  mistake  of  the  mortgagee,  and  the  assign- 
ment recites  the  purchase  and  mistake.  Fitzpatrick  g*  others  v.  Fitzpatrick  fr 
others,  64. 

2.  Where  the  title  produced  by  a  plaintiff  in  an  action  of  trespass  and  ejectment 
is  fatally  defective  for  a  cause  not  noticed  or  objected  by  the  defendant  at  the 
trial,  the  court  may,  nevertheless,  grant  to  the  defendant  a  new  trial,  on  the 
ground  of  such  defect,  provided  it  is  apparent  that  the  defect,  if  objected  at 
the  trial,  could  not  have  been  remedied  by  further  proof  on  the  part  of  the 
plaintiff,    lb. 

8.  In  ejectment  to  recover  possession  of  lands  mortgaged  to  the  plaintiff,  it  ap- 
pearing by  the  defendants'  plea,  that  the  mortgage  was  given  to  secure  the 
payment  of  a  promissory  note  the  principal  sum  of  which  was  payable  at  the 
end  of  four  years,  but  the  interest  annually,  it  was  held,  that  the  condition  of 
the  mortgage  was  broken  by  the  non-payment  of  the  annual  interest  for  three 
years,  although  the  principal  sum  was  not  due ;  and  that  conditional  judgment 
for  possession  must  be  entered  up  for  the  plaintiff,  in  conformity  to  sect  7, 
ch,  189,  of  the  Revised  Statutes.     Carpenter  v.  Carpenter  Sf  others,  542. 

TROVER. 
1.  In  trover  against  two  for  a  joint  conversion,  the  plaintiffs  obtained  judgment 
by  default  against  one,  and  then  withdrew  their  action  against  the  other,  upon 
receiving  from  him  partial  satisfaction  for  the  wrong,  and  agreeing  no  further 
to  prosecute  him  .personally  therefor.  Held,  that  damages  might  be  assessed 
against  the  defaulted  defendant  for  the  value  of  the  goods  converted,  with  in- 
terest from  the  time  of  conversion,  deducting  therefrom  the  amount  received 
from  his  codefendant,  by  way  of  compromise,  for  his  liability.  Beyer,  Brothers, 
t.  Carr  (f  another,  45. 

See  Rescission  of  Sale,  1. 
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TRUSTEE  AND  TRUSTEES. 

1.  The  necessary  repairs  of  the  buildings  upon  the  farm  are  a  charge  upon  the 
estate  of  the  life  tenant,  during  its  continuance ;  and  the  trustee  of  the  life 
tenant  is  justified  in  applying,  from  time  to  time,  such  portion  of  the  rent  as 
may  be  necessary  to  make  such  repairs.  The  trustee  has,  however,  no  power 
to  sell  the  interest  of  the  life  tenant  in  any  portion  of  the  farm,  to  make  such 
repairs,  nor  will  a  court  of  equity  authorize  him  to  do  so ;  the  life  tenant  being 
sui  juris,  and  there  being  no  restraint  upon  his  alienation  of  his  estate. 
Thurston  v.  Thurston  $•  others,  296. 

2.  A  court  of  equity  has  no  jurisdiction,  in  such  case,  upon  the  application  of 
the  trustee  of  the  life  tenant  to  authorize  him  to  sell  for  such  repairs  the 
interest  of  the*  minor  children  of  the  life  tenant,  in  any  portion  of  the  farm; 
the  trust  not  extending  to  their  estate,  and  the  modern  doctrine  being,  even 
in  case  of  a  trust  for  an  infant,  that  where  no  duty  or  charge  is  incumbent 
upon  the  inheritance  of  an  infant,  the  court  has  no  power  to  authorize  it  to 
be  sold  by  the  trustee  merely  upon  the  ground  of  some  benefit  which  may 
accrue  to  the  infant  therefrom,    lb. 

8.  Where  a  testator,  after  giving  a  life-estate  to  his  wife  in  his  real  and  personal 
estate,  gave  a  remainder  in  the  same  to  trustees,  in  the  event  his  wife  died 
before  the  youngest  of  his  three  children  became  twenty-five  years  of  age,  to 
hold  the  same  until  his  youngest  child  attained  that  age,  and  ordered  the  trus- 
tees to  distribute,  the  net  income  of  the  same  amongst  his  children,  "and  if 
either  shall  have  deceased  without  leaving  children  then  living,  to  pay  the 
same  to  the  surviving  children  in  equal  shares ;  and  if  either  shall  have  de- 
ceased leaving  a  child  or  children,  such  child  or  children  to  have  the  portion 
of  the  income  which  his  or  her  parents  would  have  taken,"  and  gave  a  fee  in 
the  remainder,  without  trust,  to  his  sons,  and  in  trust,  for  her  sole  and  separate 
use,  to  his  daughter,  only  in  the  event  his  wife  died  after  his  youngest  child 
had  attained  the  age  of  twenty-five  years,  Held,  the  wife  having  died  before 
the  youngest  child  attained  the  age  of  twenty-five  years,  and  the  youngest 
of  the  two  surviving  children  having  attained  that  age  when  the  trustees 
filed  their  bill  for  instructions  and  partition, — that  the  trustees  should  quit- 
claim their  title  to  the  property  to  the  two  surviving  children  of  the  testa- 
tor,  free  -from  trust  as  those  to  whom  the  same  reverted,  as  his  next  of  kin  and 
heirs  at  law,  and  could  have  no  partition.  Gardiner  fr  others,  Trustees,  v. 
Willard  fr  others,  508. 

See  Assignments  fob  the  Benefit  of  Creditors. 

TRUSTEES  OF  SCHOOL  DISTRICT. 
See  School  Commissioner,  1,2;  School  House,  1. 

TURNPIKE  COMPANY. 
The  toll-rate  clause  in  the  charter  of  a  turnpike  company  provided,  that  for  each 
passage  over  the  company's  road,  which  was  a  post-road,  "  a  coach,  chariot, 
or  phaeton  "  should  pay  a  toll  of  thirty-three  cents,  but  a  "  mail-stage  *  only 
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six  cents.  Held,  that  in  the  sense  of  the  charter,  and  for  the  purpose  of  ascer- 
taining the  rate  of  toll,  a  coach  was  a  "  mail  stage  "  which  actually  carried 
the  public  mail  over  the  road  under  a  temporary  arrangement,  fairly  made 
with  the  post-office  department,  through  a  deputy  postmaster,  for  the  public 
convenience,  and  not  for  the  mere  purpose  of  evading  the  higher  rate  of  toll ; 
and  that  it  was  not  competent  for  the  company  to  insist,  that  the  contract  was 
not  in  writing,  or  did  not  in  the  manner  of  making  it  conform  to  the  direc- 
tions of  the  acts  of  congress  with  regard  to  regular  mail  contracts,  for  the  pur- 
pose of  exacting  the  higher  rate  of  toll.  Rhode  Island  £r  Connecticut  Turn- 
pike Society  v.  Harris  fr  others,  224. 

*  VENDOR  AND  VENDEE. 
'  See  Rescission  of  Sale,  1. 

VOLUNTARY  PAYMENT. 
See  Taxes,  3. 

WILLS. 

1.  A  father,  having  devised  certain  real  estate  to  S.  C,  one  of  his  sons,  "  subject 
to  the  restrictions  and  incumbrances  hereinafter  pointed  out  and  explained," 
in  a  subsequent  clause  of  his  will  declared :  "  My  mind  and  will  is,  and  I 
hereby  declare  the  same,  that  provided  my  daughter  A.  C.  shall,  at  any  time 
hereafter,  choose  to  live  in  the  family  of  my  son  S.  C.  she  shall  have  the  right 
so  to  live ;  and  the  estate  herein  given  to  my  said  son  S.  C.  shall  be  subject  to 
that  incumbrance  during  her  life,  or  so  long  as  she  shall  remain  single  or  un- 
married." Held,  that  A.  C.  had  a  permanent  right  to  a  support  out  of  the 
estate  devised  to  S.  C.  not  dependent  upon  the  life  of  S.  C,  or  the  keeping 
together  of  his  family ;  the  living  in  the  family  being  designed  to  signify  rather 
the  kind  of  support  to  which  A.  C.  was  entitled,  than  its  duration,  which  was 
expressly  declared  to  be  for  her  life,  or  so  long  as  she  should  remain  un- 
married ;  and  that  the  court  would  enforce  this  charge  against  the  real  estate 
so  devised,  in  the  hands  of  the  heirs  of  S.  C.  and  purchasers  and  devisees  of 
purchasers  of  the  same  from  him.    Clapp  v.  Clapp  fr  others,  129. 

2.  A  bequest  of  money  to  a  married  woman,  charged  by  the  will  upon  lands  of 
the  husband  mortgaged  to  the  testator,  by  the  terms  of  which  bequest  the  in- 
terest of  the  sum  is  to  go  to  her  during  her  life,  and  the  property  to  her  chil- 
dren, at  her  decease,  does  not  entitle  her  to  receive  the  principal  sum ;  but 
the  same  should,  no  trustee  being  named  in  the  will,  be  retained  by  the  exec- 
utrix to  enable  her  to  carry  out  die  directions  of  the  testator.  Clarke  g*  Wife 
v.  Burdick,  Executrix,  151. 

3.  A  devise  of  lands  to  "  my  grandson,  Stephen  Cooper  (son  of  Stephen),  my 
aforenamed  grandson  to  come  into  possession  at  twenty-one  years  of  age,  and 
to  have  and  to  hold  the  abovenamed  bequest  to  him  during  his  natural  life  ; 
and  after  his  decease,  I  give  the  premises  unto  his  male  heirs,  equally  between 
them ;  and,  for  want  of  heirs  male,  then  to  go  in  equal  shares  to  his  daugh- 
ters," vests  an  estate  tail  in  Stephen,  the  grandson,  under  the  rule  in  Shelley's 

» ;  the  clause,  of  the  statute  of  wills  in  relation  to  the  creation  and  continu- 
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ance  of  estates  tail,  not  being  applicable  to  such  a  case.     Cooper  jr  others  v. 
Cooper,  261. 

4.  A  devise  of  a  farm  to  B.  B.  T.  "  in  special  trust  and  confidence  for  my  son 
H.  T.,  and  after  him,  in  fee  to  his  heirs,"  with  an  order  to  the  trustee  to  pay 
to  H.  T.  the  annual  rent  of  the  farm,  "  and  in  the  event  of  his  decease  without 
issue/'  the  farm  to  "  revert  equally  to  all  the  other  surviving  children  of  the 
testatrix/'  gives  to  H.  T.  an  equitable  estate  for  life,  and  to  his  heirs  of  the 
body  a  legal  remainder  in  fee ;  the  rule  in  Shelley's  case  not  applying  on 
account  of  the  different  qualities  of  the  two  estates.  Thurston  v.  Thurston  jr 
others,  296. 

5.  Where  a  testator,  by  his  will,  gave  to  his  wife  "  all  his,  property,  both  real  and 
personal,  of  which  he  was  possessed  at  his  decease,  after  paying  all  his  just 
debts,"  and  then  gave  her  power  to  sell  any  part  of  his  property  for  the  pay- 
ment of  his  debts  and  the  support  and  education  of  his  daughter  until  she 
arrived  at  the  age  of  eighteen  years,  when  the  daughter  was  to  have  one  half 
his  property,  but  in  the  event  of  her  death  before  eighteen  the  wife  was  to  have 
the  whole,  Held,  that  the  wife  had  an  indefeasible  title  in  fee  to  an  undivided 
half  of  the  real  property  of  the  testator,  and  by  virtue  of  this  interest,  and  her 
power  under  the  will  to  sell  the  other  half,  could  give  a  good  title  in  fee  to 
any  specific  portion  of  the  testator's  real  estate.     Carpenter  v.  Brown,  383. 

6.  The  statute  claim  of  a  child,  born  after  the  execution  of  his  father's  or 
mother's  will,  for  whom  no  provision  is  made  therein,  to  the  same  right 
and  interest  in  the  estate  of  his  father  or  mother  as  if  the  father  or  mother 
had  died  intestate,  cannot  be  resisted  by  proof,  that  the  omission  to  provide 
for  him  was  intentional;  and  hence,  on  the  trial  of  an  action  of  ejectment,  in 
which  the  plaintiffs  claimed  against  the  will  of  the  parent  in  right  of  the  after- 
born  child,  parol  evidence  to  this  effect  was  held  inadmissible.  Chace  Sf  others 
v.  Chace  fr  others,  407. 

7.  A  testator  devised  to  his  two  sons,  W.  L.  C.  and  C.  S.  C,  his  Baker  Farm 
and  Morse  Lot,  "  during  the  term  of  their  natural  lives,  equally  between 
them,  and  then  to  their  children  lawfully  begotten,  as  follows,  to  wit :  The 
one  half  of  said  real  estate  to  the  child  or  children  of  the  said  W.  L.  C.  or 
their  descendants,  if  any  such  there  be,  and  to  their  heirs  and  assigns  forever, 
and  the  other  half  to  the  child  or  children  of  the  said  G.  S.  C.  or  their  de- 
scendants, if  any  such  there  be,  and  to  their  heirs  and  assigns  forever;  pro- 
vided, however,  that  in  case  that  either  of  my  said  sons,  W.  L.  C.  and  C.  S. 
C.  shall  die  leaving  no  child  or  children  or  their  descendants  to  take  and 
hold  as  lawful  heirs,  the  portion  of  said  estate  herein  given  to  such  deceased 
son,  then  the  same  shall  go  to  the  child  or  children  lawfully  begotten  of  the 
other  of  my  last-named  sons  or  their  descendants,  if  any  such  there  be,  and 
to  their  heirs  and  assigns  forever ;  but  in  case  of  the  failure  of  said  estate 
vesting  in  the  legal  descendants  of  the  said  W.  L.  C.  and  C.  S.  C.  in  manner 
as  aforesaid,  then,  and  in  such  case,  I  give  and  devise  said  real  estate  to  my  said 
daughter  H.  M.  C,  as  follows,  viz. :  to  take  and  hold  the  one  half  of  said 
estate  upon  the  death  of  the  first  of  my  said  sons,  W.  and  C,  and  the  other  half 
of  said  estate,  upon  the  death  of  the  other  of  my  said  sons,  which  shall  be  and 
remain  to  her  my  said  daughter  H.,  and  to  her  heirs  and  assigns  forever,  pro- 
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Tided  that  she  dies  leaving  lineal  heirs  of  her  body ;  but,  in  case  the  said  H. 
M.  shall  die  leaving  no  child  or  children  or  their  descendants  to  take  and 
hold  said  real  estate  as  lawful  heirs,  then,  and  in  that  case,  I  give  and  devise  4 
said  real  estate  to  my  son,  T.  O.  H.  C,  Jr.,  and  to  my  daughter  F.  H.  H., 
equally  between  them,  and  to  their  heirs,  and  assigns  forever."  Held,  upon 
the  death  of  the  testator's  son,  C.  S.  C,  leaving  no  descendants, — the  testator's 
son  W.  L.  C.  then  living,  but  having  no  descendants,  —  that  the  half  of  the 
real  estate  devised  to  G.  S.  C.  passed  to  the  testator's  daughter,  H.  M.  C,  so 
as  to  constitute  her,  the  same  being  undivided,  a  tenant  in  common  with  W. 
L.  C.,  or  of  his  alienee  of  the  same.     Wells  jr  Wife  v.  Fairbanks,  474. 

8.  Where  a  testator,  after  giving  a  life-estate  to  his  wife  in  his  real  and  per- 
sonal estate,  gave  a  remainder  in  the  same  to  trustees,  in  the  event  his  wife 
died  before  the  youngest  of  his  three  children  became  twenty-five  years  of 
age,  to  hold  the  same  until  his  youngest  child  attained  that  age,  and  ordered 
the  trustees  to  distribute  the  net  income  of  the  same  amongst  his  children, 
"  and  if  either  shall  have  deceased  without  leaving  children  then  living,  to 
pay  the  same  to  the  surviving  children  in  equal  shares ;  and  if  either  shall 
have  deceased  leaving  a  child  or  children,  such  child  or  children  to  have 
the  portion  of  the  income  which  his  or  her  parents  would  have  taken,"  and 
gave  a  fee  in  the  remainder,  without  trust,  to  his  sons,  and  in  trust,  for  her 
sole  and  separate  use,  to  his  daughter,  only  in  the  event  his  wife  died  after 
his  youngest  child  had  attained  the  age  of  twenty-five  years,  Held,  the  wife 
having  died  before  the  youngest  child  attained  the  age  of  twenty-five  years, 
and  the  youngest  of  the  two  surviving  children  having  attained  that  age 
when  the  trustees  filed  their  bill  for  instructions  and  partition, — that  the 
trustees  should  quitclaim  their  title  to  the  property  to  the  two  surviving  chil- 
dren of  the  testator,  free  from  trust  as  those  to  whom  the  same  reverted  as 
his  next  of  kin  and  heirs  at  law,  and  could  have  no  partition.  Gardiner  jr 
others,  Trustees,  v.  Willard  £r  others,  508. 

9.  A  testatrix  made  to  her  grandchildren  several  specific  devises  u  to  their  heirs 
and  assigns  forever ;"  and  in  the  eighth  clause  of  her  will  proceeded :  — 

".  Eighthly.  I  give  and  devise  all  the  remainder  of  my  real  estate  unto  all  my 
grandchildren,  in  equal  shares,  and  to  their  heirs  and  assigns  forever.  And  it 
is  hereby  provided,  and  my  will  is,  that  if  any  of  my  grandchildren  should 
die,  leaving  no  surviving  issue,  then  I  give  and  devise  all  the  estate,  both  real 
and  personal  herein  given  to  such  grandchild,  unto  the  survivor  or  survivors 
of  such  as  shall  die  as  aforesaid,  and  to  their  heirs  and  assigns  forever ;  pro- 
vided that  none  of  my  grandsons  shall,  in  any  event,  have  any  of  my  personal 
estate,  other  than  the  specific  legacies  herein  bequeathed  unto  them,  as  long 
as  any  of  my  granddaughters,  or  any  of  their  issue  be  living.  It  is  also  fur- 
ther provided,  and  my  will  is,  that  if  all  my  grandchildren  should  die,  leaving 
no  surviving  issue,  then  I  give  and  devise  all  my  estate  unto  two  of  the 
daughters  of  my  uncle  Thomas  Field,  to  wit :  Mary  and  Sally,  and  unto  two 
of  my  said  uncle's  granddaughters,  to  wit :  Mary  and  Elizabeth  Thornton, 
and  fo  their  heirs  and  assigns  forever."  Held,  that  the  grandchildren  of  the 
testatrix  took  estates-tail  in  her  real  estate,  and  not  fee-simples  conditional 
upon  their  dying  without  issue.    Bvarrough  jr  Wife  v.  Foster,  584. 
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10.  Where  an  indefinite  estate  in  land  is  given  by  a  will,  the  imposition  of  the 
payment  of  a.legacy  upon  the  devisee,  or  of  an  annual  charge  upon  him,  or 
upon  his  estate,  for  a  term  which  may  endure  longer  than  his  life,  will  enlarge 
his  estate  into  a  fee,  without  regard  to  the  disparity  between  the  amount  of 
the  legacy  or  charge  and  the  annual  value  of  the  land.  King  v.  Cole  fir  an- 
other, 584. 

11.  When  a  testator  gives  indefinitely  a  home  in  the  homestead  with  sufficient 
firewood  fit  for  use  to  such  of  his  daughters  as  shall  remain  unmarried  at  the 
death  of  their  mother,  who  is  also  provided  for  by  his  will  out  of  the  home- 
stead farm,  the  court  will  not  supply  words  limiting  their  right  to  the  period 
that  they  shall  remain  unmarried ;  there  being  nothing  more  to  show  that 
the  testator  intended  to  use  words  thus  limiting  it    lb. 

See  Contract,  6 ;  Powers,  4. 

WITNESS. 

See  Evidence,  10. 


L  if.  a-  h. 


31*46    U39 


Digitized  by 


Google 


Digitized  by  VjOOQlC 


Digitized  by  VjOOQlC 


